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THE POLITICAL CONSTITUTION * 


Ong of the most distinguished men of letters to become a Member 
of Parliament for a short time at the beginning of this century was 
Hilaire Belloc. It is said that many years later when he was over 
80 years of age a young politician dropped in to see him at the 
Reform Club. “I have just come from the House,” said the young 
man, perhaps a shade self-importantly. “God!” said Belloc, “Is 
that bloody nonsense still going on?” Maybe Westminster today 
is the excited activity of a chicken that has dost its head. Maybe 
the constitution is dead. 

“ Meredith,” said Oscar Wilde, ‘‘ is a prose Browning.” And added 
“ And so is Browning.” Sometimes I feel similarly that our consti- 
tution is the opposite of what it sets out to be. But then I reflect 
that so probably are all constitutions. Or if they begin as honest 
and effective they quickly lose their honesty as the price of retaining 
their effectiveness. 

Should we now try to restore virtue to the debauched constitution 
with a new written contract, new marriage lines preceded by a Royal 
Commission on the Constitution, a title unfairly pre-empted by Sir 
Harold Wilson’s rush of blood to the Celtic fringes? 

Constitutions whether written or unwritten are often presented as 
descriptions of equilibrium. Hence the metaphors of checks and 
balances, of ships of state on even keels and so on. Somehow, it 
would appear, with the T.U.C. on one side and the C.B.L on the 
other; with Thatcher and Joseph in the blue corner, Callaghan and 
Healey in the red; with almost anyone to my right and someone 
unnameable to my left; with market forces over there and price 
control over here; with. low productivity in the midlands nicely offset 
by high productivity in the North Sea; with this new missile being 
developed by us and that by them; with 5 per cent. wage increases 
being “about right” in an economy where the inflation rate has 
fallen to single figures; somehow, these weights and measures (we 
understand) hold even the scales of civilised constitutionalism. 


Re a Sevenim. net eee adc apy 1t 1978, at the Landon School 
of Economics and Political Science. The author thanks his colleague Mr. Philip 
Windsor for commenting on an early draft. 
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Some features are of course not so easily balanced. The high level 
of unemployment seems not to have a cheaper labour market for 
justification (if that is the word I am after). Such features fall into 
a category which, to invent a word, may be called the “ Alas ” group. 
Also in this group are increasing urban decay, lengthening hospital 
queues, more homelessness in the cities and ever-lowering standards 
of care for the old, the mentally ill and the physically handicapped, 
and the shortage of textbooks in schools. These are all deeply 
regretted. They are negatives without plusses. The only thing to be 
said about them is “alas.” Because to do more would upset, so it is 
said, another more important part of the economic and political 
equilibrium. 

There are, of course, other ways of analysing the working of the 
constitution than describing it as the state of a nation in equilibrium. 
It is arguable that society is in reality, especially at this time, in a 
highly combustible condition. I shall indeed argue that conflict is at 
the heart of modern society. 

When constitutional lawyers speak of a liberal, pluralist society, 
they see its first important manifestations (1 do not speak of its 
origins) in the middle of the nineteenth century with John Stuart 
Mill, Bagehot and Dicey. By some, these manifestations are 
intimately connected with the unusual power enjoyed by the House 
of Commons over the executive during that period. I do not myself 
believe that the connection was other than coincidental. And it is 
of more significance that those middle years which cradled the great 
liberal debate and enabled Bagehot and Dicey to write their 
unhappily misleading books on the constitution, were the years when 
the foundations of the regulatory state, which became the welfare 
state, were laid. 

The ambivalence in Benthamism, which was not an ambiguity, 
provided the theoretical basis on which the main arguments between 
socialists and conservatives in the United Kingdom were to be 
mounted from the middle of the nineteenth century—arguments 
which have continued with very little alteration until the present 
and which show every sign of continuing for at least the next decade. 
More difficult to assess is the extent to which these arguments reflect 
the real conflicts in our society. 

And lest anyone should now be alarmed that I am about to talk 
about the threat to Higher Education, the launching we have recently 
witnessed of the new counter-reformation instituted by latter-day 
saints of impeccable social background but highly dubious sanctity, 
may I reassure them. I have no intention of seeking to wring your 
hearts with stories of embattled defenders standing shoulder to 
shoulder across Houghton Street repelling the red hordes of the 
Council for Academic Freedom and Democracy. My purpose is 
more simple. 

Societies are by nature authoritarian. Governments even more so. 
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By saying that societies are naturally authoritarian I mean that we 
are all placed in that “ wearisome condition of humanity’ (as 
Fulke Greville? called it 370 years ago) of being both individual 
and social animals and that this sets up conflicts from which we can 
never be free. We find this difficult to accept and so we continuously 
seek the reconciliation of opposites and become frustrated and 
aggressive when this fails. 

In this country we have stayed clear of one bit of nonsense which 
is commonly advanced in countries as diverse in their political 
structure as the Chinese People’s Republic, the Soviet Union and 
the United States of America. I mean the view that sovereignty 
resides in the people who delegate it to their politicians who hold 
it in trust for them. I suppose John Locke is to blame for offering 
this particular cover-up for authoritarianism. Once again one finds 
this curious and persistent wish to avoid statements about conflict. 

When men 100 years ago spoke of a liberal democracy they meant 
a form of government which was parliamentary in structure and 
which sought to secure a particular set of political and economic 
ends. But very strongly inherent in the concept was a relationship 
between government and governed which embraced many forms of 
authority including the paternalistic. 

In the mid-1880s (the similarities with today will be obvious) the 
politicians of all parties (I quote): 

“ believed politics was ultimately about the organisation and 
presentation of the parliamentary community, in such a way 
that the working class could be contained. They knew of four 
or five ways of do ons so, and did not propose to add to them. . 
Both Whig, Radical and centre factions [of the Liberal Party] 
accepted Gladstone’s deep conviction that the working class 
electorate could best be guided and controlled by constructing 
a middle class consensus agreed on a policy of limited conces- 
sions to, an emotional solidarity with, the manual working class 
The politicians of 1885-86 were dealing seriously and 
adequately with the main problem confronting them, namely 
that of presenting themselves and the world of parliamentary 
activity generally in a sufficiently attractive, necessary and 
interesting way to maintain a general consent to their hegemony, 
onde maintain the political system they had been used to since 


The quotation is from A. B. Cooke and J. R. Vincent’s The Govern- 
ing Passion.’ 

It would be idle to try to fix precisely a date when “liberal 
democracy” as a description of a form of government ceased to be 
useful. I suppose the First World War would be the commonest 
choice. For my generation, born during or immediately after it, the 
significance of that war cannot be overstated. We were brought up 


1 Chorus Sacerdotum from Mustapha. 
2 pp. 4, 10, 15-16. - 
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in the period of delayed shock which followed. And no doubt also 
in the penumbra of the images which began to emerge as reflections 
of terrible events. These are not the same as myths, except in the 
Jungian sense. They are the kind of impressions, of recollections, 
caught by those who wrote the later memoirs of the time. They are 
the interplay of what Paul Fussell calls persistence and memory. 
They became, for us, the most vivid part of modern memory. 

As others have often observed, the break-up of the nineteenth- 
century world in Britain was manifest in the years before 1914 and 
indeed it is arguable that the war prevented outbreaks and uprisings 
led by the Irish, the industrial working class and the suffragettes 
which might have changed the course of history in these islands.* 
But the war of 1914-18 seriously damaged the concept of legitimate 
authority. Orders were being given which resulted in the death of 
tens of thousands to no purpose. Sometimes the orders came from 
on high. Sometimes immediately. Paul Fussell writes * : 

“ Another private, Gunner Charles Bricknall, recalling the war 
many years later, likewise behaves as if his understanding of 
the irony attending events is what enables him to recall them. 
He was in an artillery battery being relieved by a new unit 
fresh from England: 
‘ There was a long road leading to the front line which the 
Germans occasionally shelled, and the shells used to drop 
plonk in the middle of it. This new unit assembled right 
by the wood ready to go into action in the night.’ 


What rises to the surface of Bricknall’s memory is the hopes 

and illusions of the newcomers: 
‘They was all spick and span, buttons polished and all the 
rest of it.’ 

He tries to help: 
‘ We spoke to a few of the chaps before going up and told 
them about the Germans shelling the road, but of course 
they was not in charge, so up they went and the result 
was they all got blown up.’ 


Contemplating this ironic issue, Bricknall i is moved to an almost 
Dickensian reiterative rhetoric: 
‘Ho, what a disaster! We had to go shooting lame hoses: 
putting the dead to the side of the road, what a disaster, 
which could have been avoided if only the officers had 
gone into action the hard way [i.e. overland, avoiding the 
road]. That was something I shall never forget.’ ” 


Listen to Paul Fussell again *:: 
“ By the end of June, 1916, Haig’s planning was finished and the 


3 See for example George Dangerfield, The Strange Death of Liberal England. 

4 The Great War and Modern Memory, pp. 30-31 (reprinted by permission of 
Oxford University Prem). 

ë Ibid. p. 12. 
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attack on the Somme was ready. Sensing that this time the 
German defensive wire must be cut and the German front-line 
positions obliterated, Haig bombarded the enemy trenches for 
a full week, firing a million and a half shells from 1,537 guns 
At 7.30 on the morning of July 1 the artillery shifted to more 
distant targets and the attacking waves of eleven British 
divisions climbed out of their trenches on a thirteen-mile front 
and began walking forward. And by 7.31 the mere six German 
divisions facing them had carried their machine guns upstairs 
from the deep dugouts where during the bombardment they had 
harboured safely—and even comfortably—and were hosing the 


attackers walking towards them in orderly rows or Rigen: 
before the still uncut wire. Out of 110,000 who attacked, 60,000 


were killed or wounded on this one day, the record so far. Over 
20,000 lay dead between the lines, and it was days before the 
wounded in No Man’s Land stopped crying out.” 


Faith in authority which, I suggest, is essential to the working of 
that form of government known as liberal democracy, was never 
recovered. And authority, not for the first time in history, was 
replaced by authoritarianism. 

In the twenties and thirties we were not easily persuaded by 
appeals to patriotism. The word had become dirty. Pacifism gained 
many of its recruits not from the Christian apologists but from 
those on the left wing of politics who were not part of the communist 
camp. 

The disillusion of the years between the wars made many of the 
younger generation impatient with those who used the language of 
the old liberal democracies. These were seen at worst as elaborate 
façades deliberately constructed to fool most of the people most of 
the time or at best as out of date pieces of stage paraphernalia which 
someone had forgotten to clear away with the other impedimenta 
of Professor Dicey’s England. 

Another belief that was discarded was more complex. It had to do 
with that highly respectable notion of the state and the philosophy 
of the state which had for so long enabled the holders of political 
and economic power to appear as trustees rather than as manipu- 
lators. What we wanted to know in the thirties was where the 
reality of political and economic power lay. We were not i 
to discover that the trappings of democracy concealed rather than 
adorned the body politic. But who was pulling the levers, where the 
levers were being pulled, who were the puppets and who the puppet- 
masters, these were questions to which we sought answers. We are 
still seeking them. 

This new positivism which was also as old as Comte survived the 
Second World War. But so did the liberal fallacy. It is still quite 
common to hear the constitution described—even lovingly described 
—as a piece of machinery cleverly and subtly constructed to enable 
the will of the people to be transmitted through its elected represen- 
tatives who make laws instructing its principal committee the 
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Cabinet how to administer the affairs of the State, with the help of 
an impartial civil service and under the benevolent wisdom of a 
neutral judiciary. Not only is this explanation given to thousands of 
schoolchildren but I have to tell you that it also finds its way—in a 
more sophisticated form—into the curricula of some institutions of 
further and higher education, all of them of course a million miles 
from the London School of Economics and Political Science. 

We sought therefore to free ourselves from the tentacles of the 
natural lawyers, the metaphysicians and the illusionists who gave 
the impression that the working of constitutions was something all 
done by mirrors, by sleight of hand, and by the use of nineteenth- 
ceatury language based on eighteenth-century concepts. 

Our line was based on Comte and led to Durkheim and, for me, 
to Léon Duguit. M. Duguit being a Frenchman and a constitutional 
lawyer seemed to me to present the nearest thing to a solid, 
positivist, unmetaphysical, non-natural foundation for analytical 
jurisprudence. I read him avidly. I wrote a long essay about him 
for my tutor Ivor Jennings who never returned it or, for all I know, 
read it. 

The division of labour being to Duguit the pre-eminent fact of 
social cohesion, social solidarity being a fact of social life, we were 
able to ignore (as Wolfgang Friedmann put it °} the age-old contro- 
versies about ideals of justice. This way law got ats feet onto the 
ground and interdependence became the cock. From there Duguit 
moved on to advocate strong legal checks on the power of those 
politicians who happened to be in office. This would require a highly 
developed system of administrative law, more decentralisation and 
devolution kading to a form of syndicakism with again a strong 
juristic structure for the individual groups. It should be noticed that 
all this is opposed both to the revolutionary syndicalism of Sorel 
and to the Marxist conception of class conflict. 

This in total becomes almost a statement of the ideal. It suggests 
a community dedicated to the concept of social interdependence 
and solidarity, working in groups the size of which is determined by 
the nature of the task or of the environment, the power of central 
and local politicians being constrained by a legal, juristic and 
juridical structure. When attempts are made to break away from the 
authoritarian structures of western capitalism or eastern communism, 
something like this is aimed at, most obviously in Tito’s Yugoslavia, 
but also perhaps in what Dubcek’s Czechoslovakia might have 
become. 

It will not have escaped you that Duguit’s attempts to analyse and 
to prescribe ended in his falling face forward into the surrounding 
sea of natural law. Some regard that sea as “the moving waters 
at their priestlike task of pure ablution round earth’s human shores.” 
So long as we stick to analysis we can hope to hold back the tides of 


$ Legal Theory, p. 158. 
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natural law. But if we only and merely begin to make deductions 
from our analysis, values begin to re-enter and unless we are 
very careful the waters of natural law close over our heads. 

In the last 30 years, theories of natural law have again risen to the 
surface. They now pose as antitheses to democratic socialism and are 
advanced by both Conservatives and Liberals. Lord Hailsham in his 
recent book The Dilemma of Democracy, diagnosis and prescription 
puts the conflict sharply, as he sees it. 

He begins by positing two theories of democracy which he says 
are wholly inconsistent, the one with the other. The first he calls 
the theory of centralised democracy or elective dictatorship; the 
second, the theory of limited government or freedom under law. 

The first, says Lord Hadsham: 


“, . . will assert the right of a bare majority in a single 
chamber assembly, possibly elected on a first past the post 
basis, to assert its will over a whole people whatever that will 
may be. It will end in a rigid economic plan, and, I believe, in 
a siege economy, a curbed and subservient judiciary, and a 
regulated press. It will im uniformity on the whole nation 
in the interest of what it claims to be social justice. It will insist 
on equality. It will distrust all forms of eccentricity and dis- 
tinction. It will crush local autonomy. It will dictate the 
structure, form, and content of education. It may tolerate, but 
will certainly do its best either to corrupt or destroy religion. 
It will depend greatly on caucuses or cadres to exert its will. 
Some will be directly appointed by patronage as in the increasing 
number of ‘ Quangos.’ Others be elected by a tiny minority 
of dedicated activists and epparatchiks relying on the apathy 
of the rest as a passport to office. This is already happening 
in some unions and local authorities. It will worship material 
values, but not succeed in producing material plenty. When its 
policies fail, it will rely strongly on class divisiveness or scape- 
goats to distract attention from its feilures.” T 


The theory, he says, is the offspring of two related humanist 
philosophies: ‘‘ Utilitarianism ” and “ legal positivism.” 

You will have gathered that Lord Hailsham does not think much 
of this first theory. His alternative is that those in positions of 
political authority should not rule absolutely and should not make 
laws “ which affront the instructed conscience of the commonalty.” 


On the other band, the theory of kimited government, he says, 


As . offers precisely what the dominant theory denies. In 
place of uniformity it offers diversity. In place of equality it 
offers justice. In place of the common good, it protects the 
rights of minorities and the individual. As an alternative to 
regulation it propounds the rule of law. It does not seek to 
overthrow governments or institutions, or abolish universal 
franchise or popular rule. But it prescribes limits beyond which 


T pp. 9-10. 
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vernments and Parliaments must not go, and it suggests means 
y which they can be compelled to observe those limits. In 
place of concentrating, it diffuses power. It confers rights of 
self-government on previously ignored communities. It offers 
protection against the oppressiveness of unions and corpora- 
tions. 

Above all it corresponds with the general conscience of man- 


i ” Ta 


It is common to speak of the “ revival” of natural law theories 
but the word is misleading. In one sense, natural law and its 
opponents are permanently in conflict and the struggle between them 
is what gives tension to arguments about justice, human rights, 
political power, and social obligation. In another sense, natural law 
theories have a way of insinuating themselves into the entrails of 
their opponents, causing a considerable amount of personal distress 
and indigestion. “ Revival ” does not seem to be quite the word for 
this continuing phenomenon. 

It is clear that Lord Hailsham is particularly concerned about the 
legislative powers of governments, particularly minority govern- 
ments. “Fundamental and irreversible changes,” he says, ‘‘ ought 
only to be imposed, if at all, in the light of an unmistakable national 
consensus. . . . My thesis is that our institutions must be so 
structurally altered that, so far as regards permanent legislation, 
the will of the majority will always prevail against that of the party 
composing the executive for the time being, and that, whoever may 
form the government of the day will be compelled to follow pro- 
cedures and policies compatible with the nature of parliamentary 
democracy and the rule of freedom under law.” 3 

Within the limits of the theme of his book he indicates three 
types of safeguards. The first is legal and is the setting of limits 
* beyond which politicians may not be allowed to go without a 
special mandate protected by proportional voting and referenda.” 
The second type would “ so rearrange the balance of forces within 
the separate organs of the constitution as to make dominance by any 
one of them impossible.” The third type of safeguard ‘‘ involves an 
examination of existing voting processes and the value, if any, of 
referenda on particular issues.” ° 

Lord Hafisham’s constitutional package includes a BiH of Rights, 
a propottionately elected second chamber, a limit by law on the 
Tight of Parliament to legislate without restriction, and devolution to 
Scotland, Wades, Northern Ireland and the English regions in a 
federal structure. The object of this new constitution would be “ to 
institutionalise the theory of limited government.” *° Lord Hailsham 
refers with alarm to the position “ when a government elected by a 
small minority of voters, and with a slight majority in the House, 


Ta p. 13. § pp. 21, 22 
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regards itself as entitled, and, according to its more extreme sup- 
porters, bound to carry out every proposal in its election manifesto. 
This has happened,” he says, ‘more than once in the past few 
years and it seems to me that at almost any cost we must ensure 
that it cannot happen again ” = (my emphasis). 

Lord Scarman’s prescription is close to Lord Hailsham’s, Lord 
Scarman wants a new constitutional settlement the basis of which 
would be entrenched provisions (including a Bill of Rights) and re- 
straints upon administrative and legislative power, protecting it from 
attack by a bare majority in Parliament; a supreme court charged 
with the duty of protecting the constitution; an immediate study to be 
begun of the problems of codification, drafting and interpretation in 
the new context of entrenched provisions and codifled law; and the 
establishment of machinery for handling the problem of the law’s 
development and reform, especially of administrative law." 

Discussion of the feasibility of Lord Hailsham’s remedies is made 
somewhat speculative by his reluctance to clothe his new body 
politic with more than the minimum required for decency. So we do 
not know what goes into his Bill of Rights, nor how the legal 
limits on the power of minority governments to legislate would 
operate. Presumably we cannot have a referendum on every Bul. 
Is it for the second chamber to decide when and on which measures? 
How will it be known that a Bill was “ not acceptable to majority 
opmion”’ or when legislation ‘‘had no real basis of popular 
approval” or when legislation “‘ contained excessive or unreasonable 
procedures ” ? All this can mean, it seems to me, is that Lord 
Hailsham’s second chamber, elected on the basis of proportional 
representation based on large geographical areas, would have the 
power to veto Bills passed by the Commons. That might indeed 
reduce the amount of legislation passed—another of Lord Hail- 
sham’s hopes—but whether it would conduce to better government 
must be speculative. At times Lord Hailsham comes very close to 
saying that less legislation, whatever its content, would be beneficial. 
That sounds well and would raise a cheer but argument about 
policies resulting in legislation would be more pertinent. 

The philosophical basis of Lord Hailsham’s position, as we have 
seen, rests on the dangers (as he sees them) of the present way of 
carrying on. For this he blames the sexual coupling of utilitarianism 
and legal positivism which produced elective dictatorship. 

By legal positivism he means the definition of law as nothing but 
the command of the ruler. At one and the same time he accepts 
the positivist analysis and yet disapproves of it. 

“ The enforcement of law,” says Lord Hailsham: 

“ .. . Tests, of course, upon those possessing political power, 
and since the possession of political power cannot self-evidently 








11 p 129, 
12 English Law—The New Dimension, pp. 81-82. 
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be said to be based on moral right, this has given rise through- 
out the ages to legal positivism in one of its many forms, the 
simplest expressed of which is that of Austin, that law is nothing 
else but the command of the ruler. In a-sense all lawyers must 
be legal positivists. They could not advise their clients if they 
did not take political authority as a given fact and argue their 
cases before the established courts without questioning the 
basis upon which they were established. Political authority in 
the modern world is almost always based historically upon some 
forcible acquisition of power, and since it is in the nature of 
sovereignty to demand a monopoly of force, even the most 
primitive of sovereigns is faced with the necessity of settling 
disputes, enforcing the settlements, and imposing penalties on 
those who take the law into their own hands.” + 


The central question, says Lord Hailsham, both for jurisprudence 
and for political theory is that law and government are about com- 
pulsion. And so justification is needed and this is to be found not 
in utilitarianism but in notions like “justice and morality, right 
and wrong, responsibilities, duties and moral rights.” 14 

Let me, for the moment, leave Lord Hailsham there, on his 
stilts, and compare what he is saying with Ronald Dworkin’s theory 
of law advanced in his recent book Taking Rights Seriousty because 
I find there also this—I will not say confusion for fear of being 
struck down for the sin of presumption but—confluence of analysis 
and prescription. John Mackie usefully places Dworkin’s theory 
as in some ways intermediate between legal positivism and natural 
law.** Dworkin sets up principles above rules of law and a principle 
is “a standard that is to be observed, not because it will advance 
or secure an economic, political, or social situation deemed desirable, 
but because it is a requirement of justice or fairness or some other 
dimension of morality.” 1° 

In this view, where judges do not easily find the appropriate rule 
of law in a particular case, they look for the principle which seems 
to inform other rules in comparable cases and apply that. So judges 
need never act as legislators. If they were legislators it would be 
proper for them to have regard to policy, not principle, to the ` 
general welfare, to majority opinion. But instead they have regard 
to principle, which is always discoverable. And they are not 
legislating. 

In his search for the principle, Dworkin’s judge has regard to 
notions of politics or morality. The fudge at no point chooses 
between his own political convictions and those he takes to be the 
political convictions of the community at large. On the contrary 
“his theory identifies a particutar conception of community 

13 Op. cit. p. 88. 
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morality as decisive of legal hat 
community morality is the politi he 
laws and institutions of the commd her 
attempt to hide in a mist of words %h} és the 
characteristic of our society. “* Community THerabty’3- nonsense 
at the very top of a very high ladder. TORE. 
This is a summerised account of a smell 
argument but I am ako concerned with the light it obliquely 


throws on the positivist-natural law argument. For Dworkin does 
argue that this theory is desirable as well as analytical. And 
as John Mackie observes it is “a plea for a more speculative and 
enterprising handling by judges of their traditional materials and 
data.” 18 And it does partake more of nature! law than of positivism. 

Modern positivists are said to be troubled by two kinds of 
question. The first concerns the authority of institutions which 
Austin * found to rest on their power or their monopoly of power; 
and which, more recently, Herbert Hart found to rest in his rule 
of recognition and his rules of change by and within the community. 
The second concerns the guidance which should be given to a judge 
when he deals with a case that is not clearly covered by an 
existing rule. Dworkin says the judge must search for the principle. 
Others recommend the search should be for justice or morality or 
fairness as reflected in the general consciousness of the people or in 
Lord Hailsham’s “ majority opinion ” or “ popular approval.” 

The idea of Austinian positivism as a form of monarchical or 
parliamentary absolutism is perhaps traceable to Sir Henry Maine 
who described Austin’s position thus: 

“There is, in every independent political community—that is, 
in every political community not in the habit of obedience to 
a superior above itself—some single person or some combination 
of persons which has the power of compelling the other 


members of the community to do exactly as it pleases ” * (my 
emphasis). 


We should remember that Maitland, writing privately to Sir 
Frederic Pollock, said of Maine: 


ST always talk of him with reluctance, for on the few 
occasions on which I sought to verify his statements of fact 
I came to the conclusion that he trusted much to a memory 
that played him tricks and rarely looked back at a book that 
he had once read.” 7? 


Legal positivists are not absolutists. Certainly not the analytical 
positivists associated with Austin. They say that a society contains 





17 Ibid. p. 126, 

18 Op. cit. p. 16, 
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certain people with the political authority to make laws and with the 
coercive power to see that those laws are enforced. Those people 
may be all-powerful dictators or weak representative assemblies (or 
weak dictators or all-powerful assemblies). Or any other form of 
government. They may be benevolent autocrats or malevolent 
Members of Parliamem. They may make laws imspired by the 
ideals of justice, right, fairness and morality. Or they may spend 
their time feathering their own nests, striking down the firstborn 
throughout the land, and joining the Common Market. 

For myself, I am very doubtful about the value of the exercise 
of telling judges or other legislators that they should look towards 
the ideals of justice, truth and beauty in their search for the right 
solution to difficult cases or problems. And I am even more sceptical 
when they are urged to look to the moral standard of the community 
—or the general welfare—because I do not believe these things exist. 
All I can see in the community in which I live is a considerable 
disagreement about the controversial issues of the day and this is 
not surprising as those issues would not be controversial if there 
were agreement. I know what my own view is about racial 
minorities, immigration, the power of trade unions, official secrets, 
abortion and so on and so on. And I know that many people 
disagree with my views. I will justify my views by reference to 
human behaviour, political expediency or the placating of my non- 
conformist conscience. I will do more and seek to persuade those in 
authority to act as I feel they should. But I expect legislators to 
come to their own conclusions of what is best on their own 
criteria. Most importantly they represent and promote particular 
interests within our conflictual society. Presumably no one nowadays 
doubts that the Conservative party exists primarily to promote 
the interests of private capital and the Labour party the interests 
of organised trade unionism. 

We have therefore a considerable number of proposals for 
radical constitutional change being advanced by a number of rather 
improbable people. I do not mean that as people they are 
improbable. But as radicals. And we have a re-statement of the 
notions of rights and of justice from Ronald Dworkin and others 
like John Rawls. 

What then are the objections to these proposals which seem to 
be designed to protect us from anticipated tyranny? I think they 
are of two kinds: the political and the philosophical. 

The first political objection is that the rights which are sought 
to be protected by the many and varied protagonists of the Bill of 
Rights are themselves also many and varied. Civil libertarians wor- 
tied about exercise of police powers, about security tests, about 
phone-tapping, about interrogation methods in Northern Ireland 
unite with those concerned about the curtailment of freedom of 
speech by the Race Relations Acts, the educational policfes of the 
Labour Government, Mr. Foot’s trade union legislation and the 
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effect of taxation policies on small businesses.*? The mere statement 
of these rival claims is a statement about conflict. 

But the operation of the European Convention on Human Rights 
provides a more practical test. One example will suffice. 

I refer to the case of the Sunday Times and the thalidomide chil- 
dren. You will remember that in 1972 the Attorney-General, having 
received representations from Distillers Ltd. (the makers and sellers 
of the drug), applied to the High Court for an injunction to prevent 
the Sunday Times from publishing its second article on this affair. 
In July 1973 the House of Lords unanimously approved the granting 
of the injunction. 

The Sunday Times applied’ in January 1974 to the European 
Commission on Human Rights on the ground that there had been a 
violation of Article 10 of the Convention. The Commission by a 
majority of eight to five agreed that there had been such a violation. 
The matter was referred to the European Court in July 1977. Oral 
hearings have now ended and a ‘decision is expected shortly. 

Obviously this conflict is real enough. Panties to possible biti- 
gation may be adversely affected by pre-trial publicity. But, in this 
case, litigation between the parties—the parents and the children on 
the one side and Distillers Ltd. on the other as to the amount of 
compensation—was neither imminent nor even likely. 

The law on this subject, said Lord Reid, “ is and must be founded 
entirely on public policy.” Nevertheless he went on to say that what 
was regarded as “most objectionable ” was that a newspaper or 
television programme should seek to persuade the public “ that one 
side is right and the other wrong.” 

Lord Diplock went further and said that contempt of court 
extended to conduct calculated to inhibit suitors generally from 
availing themselves of their constitutional right to have their legal 
rights and obligations ascertained and enforced in courts of law, by 
holding up any suitor to public obloquy for doing so or by exposing 
him to public and prejudicial discussion of the merits or the facts 
of his case. 

So followed the challenge brought before the Commission and the 
Court of Human Rights in Strasbourg. This turned as I have said 
on Article 10 of the European Convention on Human Rights. That 
Article follows the pattern of many of the other Articles. It begins 
with general statements of principle and then adds a series of excep- 
tions. Article 10 reads: ` 

1. Everyone has the nen to freedom of expression. This right 
shall include freedom to hold opinions and to receive and im 
information and ideas without interference by public authority 
and regardless of frontiers. This Article shall not prevent States 
from requiring the licensing of broadcasting, television or 
cinema enterprises. 

2. The exercise of these freedoms, since it carries with it 
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duties and responsibilities, may be subject to such formalities, 
conditions, restrictions or penalties as are prescribed by law and 
are necessary in a democratic society, in the interests of 
national security, territorial integrity or public safety, for the 
prevention of disorder or crime, for the protection of health 
or morals, for the protection of the reputation or rights of 
others, for preventing the disclosure of information received in 
confidence, or for maintaining the authority and impartiality of 
the judiciary. 

That sounds like the statement of a political conflict pretending 
to be a resolution of it. 

The argument before the United Kingdom courts turned on the 
judicial interpretation of a highly uncertain area of the law but 
came essentially to a policy decision of how widely the protection 
given by the law of contempt should be extended. And, by the Law 
Lords, it was extended very widely indeed to protect Distillers Ltd. 
from public criticism. 

The argument before the European Commission and Court was 
even more legalistic in form and perhaps in substance. It turned on 
the question of whether the restriction imposed by the Law Lords 
was ‘‘ necessary ” within the meaning of Article 10. 

To my mind the whole story shows why we should not try to 
solve our problems by the application of such a Bill of Rights. If we 
incorporate the European Convention into our domestic law, ques- 
tions like those in the thalidomide case will be left for determination 
by the legal profession as they embark on the happy and fruitful 
exercise of interpreting woolly principles and even woollier excep- 
tions. Clearly the House of Lords will take some persuading that 
restrictions on freedom of expression are not “ necessary’? when 
they conflict with some more positive rule of law. 

The solution to such problems should not lie with the imprecisions 
of Bills of Rights or the illiberal instincts of judges. The law of 
contempt of court is highly unsatisfactory. It has been recently 
examined by a committee whose report * has been commented on 
in a White Paper. Arguments continue about that report and that 
Paper. And they may result in some hard, blackletter reform of the 
common law which can be put in a statute in words which will be 
relatively precise. 

If we had a Bill of Rights, such attempts at reform would be 
fobbed off. And political questions of much day-to-day significance 
would, even more than at present, be left to decision by the 
judiciary. 

But the objection is more broadly based. 

As part of the recent movement to re-introduce natural law 
concepts into the theory and practice of politics, “ the law” has 

13 Cond. 5794 (1974). 

m Cmnd. 7145 (1978). 


25 Amongst writings which have helped me to clarify my own thoughts on these 
matters, I am indebted to Shirley Robin Letwin’s articles In Encounter, November 
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been raised from its proper and useful function as a means towards 
ends (about which it is possible to have differing opinions) to the 
level of a general concept. On this view, individual rules of law 
may be good or bad but “the law” is undeniably good and must 
be upheld or chaos will come again. There is more than a suspicion 
of sleight of hand here. For nobody, except committed anarchists, 
suggests that “the law ” should be dispensed with. 

The ground is then shifted slightly and what becomes sacred and 
untouchable is something called the Rule of Law. The Rule of Law 
is an invaluable concept for those who wish not to change the 
present set-up. A person may be said not to be in favour of the 
Rule of Law if he is critical of the Queen, the Commissioner of 
Metropolitan Police, the Speaker of the House of Commons, or Lord 
Denning. Statutes may be contrary to the Rule of Law (like some, 
but not all, Indemnity Acts) but the common law, it seems, can 
never be. Objection to the rules of international law in their appli- 
cation to the United Kingdom is whoHy excusable on proper 
occasions. Deflance of regulations and directives emanating from 
Brussels may often be accounted a positive virtue. 

If the Rule of Law means that there should be proper and 
adequate machinery for dealing with criminal offences and for 
ensuring that public authorities do not exceed their legal powers, 
and for insisting that official penalties may not be inflicted save on 
those who have broken the law, then only an outlaw could dispute 
its desirability. And Bracton is a thirteenth-century authority in its 
support. But when it is extended to mean more than that, it is a 
fantasy invented by Liberals of the old school in the late nineteenth 
century and patented by the Tories to throw a protective sanctity 
around certain legal and political institutions and principles which 
they wish to preserve at any cost. Then it is become a new meta- 
physic, seeming to resolve the doubts of the faithful with an old 
dogma. 

The political objection to these proposals for limited government 
is as fundamental as are the proposed changes. The proposals are 
fundamental because they would change the constitution at its very 
heart. This heart is that Governments of the United Kingdom may 
take any action necessary for the proper government of the United 
Kingdom, as they see it, subject to two limitations. The first limita- 
tion is that they may not infringe the legal Tights of others unless 
expressly authorised to do so under statute or the prerogative. The 
second limitation is that if they wish to change -the law, whether by 
adding to their existing legal powers or otherwise, they must obtain 
the assent of Parliament. To these two limitations, some would add 
a third: that the Government is bound by the regulations and 
directives which emanate from the Commission and the Council of 
Ministers under the Treaty of Rome. 


arene 
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The proposals for a written constitution, for a Bill of Rights, for 
a House of Lords with greater powers to restrain governmental legis- 
lation, for regional assemblies, for a supreme court to monitor all 
these proposals, are attempts to write laws so as to prevent Her 
Majesty’s Government from exercising powers which hitherto that 
Government has exercised. 

The fundamental political objection is this: that law is not and 
cannot be a substitute for politics. This is a hard truth, perhaps an 
unpleasant truth. For centuries political philosophers have sought 
that society in which government is by laws and not by men. It is 
an unattainable ideal. Written constitutions do not achieve it. Nor do 
Bills of Rights or any other devices. They merely pass political deci- 
sions out of the hands of politicians and into the hands of judges 
or other persons. To require a supreme court to make certain kinds 
of political decisions does not make those decisions any less political. 

I believe firmly that political decisions should be taken by politi- 
cians. In a society like ours this means by people who are remov- 
able. It is an obvious corollary of this that the responsibility and 
accountability of our rulers should be real and not fictitious. And of 
course our existing institutions, especially the House of Commons, 
need strengthening. And we need to force governments out of 
secrecy and into the open. So also the freedom of the Press should 
be enlarged by the amendment of laws which restrict discussion. 
Governments are too easily able to act in an authoritarian manner. 
But the remedies are political. It is not by attempting to restrict the 
legal powers of government that we shall defeat authoritarianism. 
It is by insisting on open government. 

That is why these present proposals by Lord Hailsham, Lord 
Scarman and others are not only mistaken but positively dangerous. 
They seem to indicate a way by which potential tyranny can be 
defeated by the intervention of the law and the invention of institu- 
tional devices. There is no such way. Only political control, politically 
exercised, can supply the remedy. 

The philosophical objection to the new proposals stems from an 
unease about a formulation based exclusively on rights, I suspect 
I shall be misunderstood on this. So I had better begin by saying 
that my distrust of governments and of the claims made by those 
in authority is as profound as any man’s and more profound than 
most. 

I begin by rejecting the existence of that abstraction called the 
State. With Carlyle I accept the universe. I also accept the country, 
and the nations that inhabit it. But the State is yet another meta- 
physic invented to conceal the reality of political power. Secondly, 
then, I reject the notion that those who hold political power have 
any moral right or moral authority to do so, however they came to 
their positions. They are there and they have power. No more. 
Thirdly, following from what I have said, the power they exercise 
is not special. It is no different in kind from the power exercised by 
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other groups in the community like the owners or controllers of 
large accumulations of capital or the leaders of large trade unions. 
Fourthly, it is misleading to speak of certain rights of the individual, 
as being fundamental in character and inherent in the person of the 
individual. As an individual I make claims on the authorities who 
control the society in which I live. If I am strong enough—and I 
shall have to join with others to be so—imy claim may be recognised 
within certain limits. It may even be given legal status. There is a 
continuous struggle between the rulers and the ruled about the size 
and shape of these claims and that is what is meant by Curran’s 
statement that the condition upon which God hath given liberty to 
man is eternal vigilance although, as you will have gathered, I am 
not persuaded that we have a divine donor in this respect. (Or in the 
words of the old story when the vicar congratulated his parishioner 
saying what a splendid job God and you have made of this garden. 
Yes, said the old man, but you ought to have seen what it was like 
when God had it to Himself. To continue the parenthesis, Lord 
Hailsham tells of the remark attributed to but denied by William 
Temple: “ I believe in one holy Catholic and apostolic Church, and 
I very much regret that it does not exist.’’) 

I referred earlier to the wearisome condition of humanity which 
results from the intolerable dilemma—which has nevertheless to be 
tolerated—of our being at the same time individual and social ani- 
mals. As an individual I may say that I have certain rights—the 
right to life being the most fundamental. But those who manage the 
society in which I live will reply “ Put up your claim and we will look 
at it. Don’t ring us, we'll ring you.” 

In this political, social sense there are no over-riding human rights. 
No right to freedom, to trial before conviction, to representation 
before taxation. No right not to be tortured, not to be summarily 
executed. Instead there are political claims by individuals and by 
groups. 

One danger of arguing from rights is that the real issues can be 
evaded. What are truly questions of politics and economics are 
presented as questions of law. 

But paradoxically, arguments advanced avowedly for the pro- 
tection of human rights are often concealed political propaganda. 
Those for a written constitution, a Bill of Rights, a supreme court, 
and the rest are attempts to resolve political conflicts in our society 
in a particular way, to minimise change, to maintain (so far as 
possible) the existing distribution of political and economic power. 

So also the appeals to “national consensus,” to “ community 
morality,” to fundamental legal principles, to theories of justice, 
likewise enable the political and economic conflicts to be, if not 
ignored, at least relegated to the kind of lower class arguments that 
take place below stairs. 

It seems to me that to call political claims “ inherent rights ” is to 
mythologise and confuse the matter. The struggle is political through- 
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out and moral only in the purely subjective sense that I may think 
I ought to be granted what I claim. Those in authority may think 
I ought not to be granted my claim. And there is no logic which 
says that their view is more based on their self-advancement (rather 
than, say, the public good) than mine is. Lord Denning was correct 
when he said the other day, as reported, that English law knows no 
Tight to' strike. 

Similarly with lawmakers, like Ministers and judges.. They have 
regard to the political ends they subserve. Party politicians being 
rather less homogeneous a group than judges are likely to make 
decisions more distinguishable than the decisions judges make. And 
the political ends which Ministers subserve are not identical with 
those which judges subserve. But it seems to me that to suggest 
Ministers or judges are seeking abstractions like justice or the 
conscience of the community or whatever is “ nonsense on stilts.” 
They are political animals pursuing political ends which are far 
narrower, more limited and more short term, than those abstractions. 

I am therefore much more concerned to create situations in which 
groups of individuals may make their political claims and seek to 
persuade governments to accept them. I therefore want greater 
opportunities for discussion, more open government, less restriction 
on debate, weaker Official Secrets Acts, more access to information, 
stronger pressure from backbenchers, changes in the law of con- 
tempt of court. I see the dangers in the present situation not in the 
powers of minority governments, not in the sovereignty of Parliament 
as the legislative institution, but in the prosecution of investigative 
journalists, in the suppression of the Sunday Times article on 
Distillers Ltd., in the exclusion of Rudi Dutschke, and of Agee and 
Hosenball, in the search of the Railway Gazette offices, in the 
prosecution of Jonathan Aitken and the Sunday Telegraph, and of 
Paul Foot and Socialist Worker, in the Special Branch investigation 
of a WEA course on Marxism, in the attempts to impede the exer- 
cise of parliamentary privilege, in the recent use of the armed 
forces in aid of the civil power, even, absurd though it may sound, 
in the exclusion of the public, so reported, from the trial of some 
unfortunate who threw a battle et a home-grown royal Prince. 
Excessive legislation does not seem to me to be where the dangers 
He. The dangers are in excessive administration designed to mit 
criticism and to protect governments. I am extremely doubtful 
whether any of the proposals of Lord Hailsham or of Lord Scarman 
would affect these questions. 

A further advantage in treating what others call rights as political 
claims is that their acceptance or rejection will be in the hands of 
politicians rather than judges and the advantage of that is not that 
politicians are more likely to come up with the right answer but 
that, as I have said, they are so much more vulnerable than judges 
and can be dismissed or at least made to suffer in their reputation. 
Not only am I very strongly of the opinion that, in the United 
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Kingdom, political decisions should be taken by politicians. I am 
also very strongly against any further judicialisation of the admini- 
strative process. 

It is quite common in some intellectual circles—though not those 
to which you will find me invited—to argue that the Benthamite- 
positivist position leads to government by pressure groups. Lord Hail- 
sham uses this argument. He concludes that “ quite irrespective of 
merits, the growth of pressure groups reflects a loss of confidence 
in the parliamentary machine to produce results in consequence of 
national parimmentary debate without pressure beyond that which 
is generated by the inherent strength and reasonableness of the case.” 
And so, he says “power tends to move away from an inarticulate 
majority in favour of various articulate and more or less militant 
minorities.” 2° The more strident will draw greater attention to their 
pains and pleasures én the calculus. 

To me the argument is more interesting for the assumptions on 
which it rests than for any intrinsic merit. For once again it posits 
that first, last, and necessary refuge of natural lawyers who have 
been rash enough to venture into the treacherous country of politics. 
I mean their assumption that there is a body of opinion, a mass of 
activity, of a generalised sort which can be appealed to as the in- 
articulate majority. Whereas I am arguing that this is not so. 

I do not believe that the concept of law is a moral concept. Of 
course I will, as cheerfully and as seriously as the next person, engage 
in discussions about the value of individual laws and pass moral judg- 
ments about them. But laws are merely statements of a power 
relationship and nothing more. A law remains a political act about 
which it is indeed possible to hold opinions. But it can be called good 
only in the limited sense that a number of people hold that opinion 
of it. If I had to find a name for this position I would call it Mini- 
Austinism. 

The constitution of the United Kingdom lives on, changing from 
day to day. for the constitution is no more and no less than what 
happens. Everything that happens is constitutional. And if nothing 
happened that would be constitutional also. 

I am arguing then for a highly positivist view of the constitution; 
of recognising that Ministers and others in high positions of authority 
are men and women who happen to exercise political power but 
without any such right to that power which could give them a 
superior moral position; that laws made by those in authority derive 
validity from no other fact or principle, and so impose no moral 
obligation of obedience on others; that so-called individual or human 
rights are no more and no less than political claims made by 
individuals on those in authority; that a society is endemically in a 
state of conflict between warring interest groups, having no con- 
sensus or unifying principles sufficiently precise to be the basis of 
a theory of legislation. 

26 Op. cit. pp. 60, 61. 
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I am arguing further that recognition of these basic facts is 
necessary before we can begin to consider in what ways (if any) the 
working of our constitution can be improved. Over-simple, con- 
servative diagnosis of our ills—that minority Governments have too 
much power and.need to be restrained by written constitutions and 
a supreme court, and the rest—take us no step nearer the resolu- 
tion of conflicts or at least their voluntary containment. (Incidentally 
I am not clear how large a majority has to be to confer legitimacy, 
though I have the impression that leftwing governments would be 
required to have a somewhat larger majority than rightwing govern- 
ments.) 

Nor will we find even temporary solutions in appeals to reference 
points like social solidarity, the conscience of mankind or justice or 
fairness or fundamental legal principles. 

I do not disbelieve in generalised a priori principles. I have them 
filling my pockets and coming out of my ears. But they cannot be 
guidelines for legislative or administrative activity, because such 
principles, in their application to particular situations, are the very 
questions which divide not unify opinion. 

We are back in the conflicts where we began. And politics is 
what happens in the continuance or resolution of those conflicts. 
And law is one means, one process, by which those conflicts are 
continued or may be temporarily resolved. No more than that. 

This view of the constitution clearly cannot encourage those who 
would embark on formal or written statements. Indeed it must go 
in the opposite direction. For the best we can do is to enlarge the 
areas for argument and discussion, to liberate the processes of gov- 
ernment, to do nothing to restrict them, to seek to deal with the 
conflicts which govern our society as they arise. Marx defined life 
as the actions of men in pursuit of their ends, I am afraid we shall 
have to accept that. But I will end with a quotation from someone 
closer to my heart who was concerned to observe that the best 
equipment will not solve situations when the puzzles at the centre of 
the situation are the human beings themselves. 


All had been ordered weeks before the start 
From the best firms at such work, instruments 
To take the measure of all queer events, 

And drugs to move the bowels or the heart. 


A watch, of course, to watch impatience fly, 
Lamps for the dark and shades against the sun; 
Foreboding, too, insisted on a gun, 

And coloured beads to soothe a savage eye. 


In theory they were sound on Expectation, 
Had there been situations to be in; 
Unluckily they were their situation: 
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One should not give a poisoner medicine, 
A conjurer fine apparatus, nor 
A rifle to a melancholic bore.*" 

. J. A. G. GREFITEŤ 


27 Reprinted by permission of Faber and Faber Ltd. from Collected Shorter Poems 
1927-1957 by W. H. Auden. 
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JUDICIAL NOTICE AND PERSONAL KNOWLEDGE 


It is a fundamental concept of the law of evidence that proof must 
be adduced in order to establish the existence of a fact. There are, 
however, a number of ways in which facts can be established by 
means other than formal proof. One such way is via the doctrine of 
judicial notice. 

According to Lord Sumner in Commonwealth Shipping Represen- 
tative v. P. & O. Branch Services, “ judicial notice refers to facts 
which a judge can be called upon to receive and act upon either 
from his general knowledge of them or from inquiries to be made 
by himself for his own information from sources to which it is 
proper for him to’ refer.” These facts can thus be ones of which the 
judge has either actual or acquired knowledge, and they are usually 
refered to as “ notorious facts ” on account of their being common 
knowledge either throughout the country or within the locality of 
the court. 

The concept of judicial notice is, then, that the judge can make 
use of his general knowledge where some fact has to be established 
and take notice of the existence of that fact without requiring it to 
be formally proved. In fact, it is evident that judges frequently do 
make use of their general knowledge. Indeed, as Thayer? quite 
rightly points out, “in conducting a process of judicial reasoning, 
as of other reasoning not a step can be taken without assuming some- 
thing which has not been proved.” However, neither judge nor jury 
can make use of their personal knowledge. 

This rule with regard to the use of personal knowledge, although 
long established for judges, is, for juries, of relatively recent origin. 
For centuries, juries freely used their private knowledge in arriving 
at their verdict, and, indeed, it was regarded as their duty to do so. 
In the second edition, published in 1735, of the anonymous Law of 
Evidence,* it was stated in Bushell’s Case’ that as far as the jury 
were concerned, “‘ the law supposeth them to have knowledge of and 
capacity to try the Matter in Issue (and so they must), though no 
evidence were given on either side in court; but to this the Judge is 
a Stranger; l.e. he cannot Judge without Evidence, though the Jury 
may.” 

The first reported case establishing the rule that juries are not 


1 ce A.C. 191, 212 


or according 
will . . . he is obliged to proceed not in accordance with private knowledge, but in 
accordance with public knowledge, ee Joannes Baptista 
Corradus’s Responsa Casuum Consctentias, p. 269, published in Perugia in 1596. 
See generally ‘ ‘The Conscience of the Court” (1932) 48 L.Q.R. 506. 
4 This was the earliest English treatise on the subject, publahed originally in 1717. 
5 (1670) Vaugh. 135. 
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entitled to use their personal knowledge seems to be R. v. Sutton 
in 1816.° In this case, for the purposes of deciding whether the 
accused was guilty of publishing a malicious and seditious libel, it 
was necessary to establish that outrages had been committed in 
Nottingham. It was-alleged that the trial judge had allowed the 
jurors to have recourse to their personal knowledge as to whether 
any of the acts had been committed in Nottingham. The Court of 
King’s Bench held that the judge had not directed them that they 
were entitled to use their personal knowledge as evidence, “ but only 
that it might make the proof more satisfactory to their minds,” per 
Lord Ellenborough C.J." It is implicit from the decision that had the 
judge so directed them, the court would have held the evidence 
inadmissible, and the court thus recognised, impliedly if not ex- 
pressly, that the jury were not entitled to have recourse to their 
personal knowledge. 

The principle was first expressly applied, some 20 years later, in 
R. v. Rosser.* Here it was held that, where it was essential to prove 
the perticular value of an article, the jury may use their general 
knowledge which any man can bring to the subject, but if any of 
the jurors has a particular knowledge on the subject, arising from 
his being in the trade, he ought to be sworn and examined as a 
witness. The report of the case is very brief and no mention is 
made of Sutton by way of authority for this proposition. The 
principle, thus established, was followed in subsequent cases. So, for 
example, in R. v. Ernest Jones,’ on an indictment for making a 
seditious speech at a public meeting, we find Lord Denman, the 
Lord Chief Justice, telling the fury that they should take into account 
what they knew of the state of the country and of society generally 
at that time when the language was used, in deciding whether it was 
seditious, but that they could not take into consideration, without 
proof of them, particular facts attending the public meeting at which 
the words were spoken. 

The principle laid down, then, allows a judge or jury to make use 
of their general knowledge, but not their personal knowledge. The 
meaning of “ general knowledge ” in this context initially seemed to 
have encompassed only knowledge which was common to the whole 
community—the court in Rosser referred to general knowledge 
“which any man can bring to the subject,” while in Ernest Jones it 
was what the jury knew of the state of the country and of society 
generally (which, presumably, would be what was known universally 
throughout the country). Thus it would seem that, in its initial 
development, the principle only allowed judicial notice to be taken 
of matters which were common knowledge throughout the country, 
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and not, it is submitted, of matters which were common knowledge 
within the locality of the court. It seems to have been a later 
extension whereby notorious local matters were regarded as matters 
of general knowledge. 

One of the earliest cases where this extension was applied and 
accepted was Roberts and Ruthven v. Hall,° where the Court of 
Appeal held that an arbitrator, in determining the amount of wages 
a workman could.earn at light work, could use his local knowledge 
of the rate of wages for the type of work in question that could be 
earned in the area. In the words of Cozens-Hardy M.R., “the 
arbitrator was entitled to act on his general knowledge of the 
labour market and the conditions of the trade and so on.” = These 
sentiments were reiterated by Scrutton L.J. in Peart v. Balckow, 
Vaughan & Co.: 

“ the county court judge, acting as an arbitrator and sitting in a 
district where he is very familiar with labour conditions, may 
use his own knowledge as to the probable wages, probable 
employment for like work, and conditions of labour . . . it would 
be a denial of justice to require these facts to be continually 
proved.” mu 


Although the concept of taking judicial notice of notorious local 
matters was becoming accepted, the ambit of the concept, and what 
limitations, if any, that ought to be imposed on it, remained un- 
certain. An attempt in this direction to impose stringent limitations 
was made by Romer L.J. in Owens v. Llay Main Collieries, where 
his Lordship was of the opinion that a judge could make use of his 
local knowledge for estimating the value of evidence given, but 
could not substitute that knowledge for evidence if evidence was 
available.** This is to suggest that personal knowledge of notorious 
local facts can only be used if there is no evidence of those facts 
available. The effect of this would be to severely limit the operation 
of the concept, if indeed not to render it almost redundant. 

A year later, however, the matter was considered again, this time 
by Lord Buckmaster in Keane v. Mount Vernon Colliery," when 
considering whether an arbitrator was entitled to use his own knowl- 
edge of local conditions and the average wage of miners employed 
in the district, in making an award to the family of a deceased 
miner: “I think that, properly applied, and within reasonable limits, 
he was entitled to use it. To hold otherwise would involve that a 
number of witnesses would have to be called in order to bring under 
judicial notice by legal proof facts within the common knowledge of 


10 (1912) 6 B.W.C.C. 331; (1912) 106 L.T. 769. 

11 (1912) 6 B.W.C.C. 331, 333; (1912) 106 L:T. 769, 770. 

1a [1 1 K.B. 399, 419, 

13 (1932) 25 B.W.C.C. 573. 
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everyone in the district.” 1° No reference was made to Romer L.J.’s 
view in Owens. The rationale of the limitation imposed by Lord 
Buckmaster is clearly that it is necessary in the interests of 
expediency.?" 

These two attempts at considering the ambit of the principle had 
only been obiter, and other decisions had tended to apply the 
principle arbitrarily without regard to any limits. For example, in 
Mothersdale v. Cleveland Bridge & Engineering Co. the Court of 
Appeal had simply held that a county court judge was entitled to 
use his knowledge of the state of the labour market in Durham in 
deciding that the reason the appellant could not find employment 
was only partially due to his incapacity through an industrial acci- 
dent, and not wholly or mainly so. Similarly, in Blades v. Wool Ex- 
change & General Investments Ltd., the Court of Appeal had held 
that a county court judge could use his local knowledge to decide 
that an office cleaner earning 18 shillings a week, and who had 
contracted dermatitis, could still earn the same amount even though 
she was more limited in the type of work that she could now do. 
Again, however, no recourse was had to the limits within which this 
principle operated. f 

It was not until the Court of Appeal decision in Reynolds v. 
Llanelly Associated Tinplate Co.* that the matter was considered 
in any detail, and some authoritative ruling obtained. Here Lord 
Greene M.R., delivering the main judgment, followed the dictum 
of Lord Buckmaster in Keane, yet expressly refrained from profer- 
ring any opinion on Romer L.J.’s view in Owens. However, the 
views of Lord Buckmaster and Romer L.J. are considerably at 
variance with each other, and supporting the former almost neces- 
sarily amounts to disapproval of the latter. The effect of the 
decision in Reynolds, therefore, is that personal knowledge of 
notorious local matters can be used if properly applied and used 
within reasonable limits. 

This undoubtedly is a flexible test, which, as Lord Greene M.R. 
recognised, “ leaves the function of this court rather vague.” ™ As 
Asquith L.J. also pointed out in the same case, “the authorities 
have not attempted, nor, perhaps, is it possible to lay down a formula 
defining with precision the limits within which the county court judge 
may... rely on his personal knowledge of local conditions.” ™ 

There have been a number of subsequent decisions where the 
Divisional Court has held that magistrates have properly applied 


1¢ [1933] A.C. 309, 317. 

17 See also Lord Warrington at p. 337: “... to exclude the judge’s knowledge and 
experlence would be a posittve misfortune as tending to increase expense and delay.” 

18 (1930) 99 L.J.K.B. 261. 

19 (1937) 30 B.W.C.C. 395. 

20 [1948] 1 A ER. 140. 

31 [1948] 1 AD E.R. 140, 143. 

22 Ibid. at p. 145. 
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their local knowledge within reasonable limits. A leading decision 
is Ingram v. Percival,** where it was held by the Divisional Court 
that “it has always been recognised that justices may and should— 
after all, they are local justices—take into consideration matters 
which they know of their own knowledge, and particularly matters 
in regard to the locality,” per Lord Parker C.J.“ The decision 
recognises the right of magistrates to use their local knowledge, and 
it is also well-settled on the authority of Reynolds that an arbitrator 
may use his local knowledge. Is this, however, the extent to which 
the rule allowing judicial notice to be taken of notorious local 
facts applies? Is it limited to local knowledge of local magistrates 
and arbitrators? What is the position of the judge, or the jury (or 
indeed some other tribunal)? Can they take notice of such facts? 
It is submitted that, in accordance with the increasing scope of the 
doctrine of judicial notice that the judges, juries and other tribunals 
should be able to take notice of such facts. 

Possible support for the view that the jury may be able to take 
notice of such facts can be found in R. v. Blick. Here a juror 
passed a note to the judge informing him of his (the juror’s) know- 
ledge of a particular locality, which was at variance with the defen- 
dant’s testimony—the accused had alleged that he was in the locality 
where the robbery with which he was charged was committed due 
to a visit to a public lavatory, but the juror knew that the lavatory 
was closed at the material time. The judge, on being informed of 
this, then allowed the Crown to call evidence in rebuttal, and this 
was upheld by the Court of Criminal Appeal on the ground that it 
was admissible to rebut an alibi. The decision can perhaps be seen as 
justifying the use by a juror of his personal knowledge of a 
notorious local fact, though this was not actually the basis upon 
which the decision was upheld on appeal. Even if the decision could be 
so interpreted, however, it is to say the least doubtful whether this 
was in fact personal knowledge of a notorious local fact. Surely this 
was not notorious but particular knowledge, especially as apparently 
this seemed to be the knowledge of one juror only. 

Further possible support can be obtained from the judgment of 
Lord Widgery C.J. in Wetherall v. Harrison. Here his Lordship 
held that a magistrate could use his personal knowledge, because 
magistrates, like jurymen, are not trained to exclude their personal 
knowledge. This could be read so as to support the view that, as 
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magistrates can use their personal knowledge, and jurymen are like 
magistrates in that they are not trained to exclude such knowledge, 
so jurymen can also use their personal knowledge. This, however, 
would be at best obiter. There is nothing in the judgment which 
expressly suggests that the position is the same for juries in this 

; this can only be drawn by inference and it is quite possible 
that the Lord Chief Justice was not suggesting this. 

Thus a number of questions remain unanswered regarding the 
extent to which judicial notice can be taken of notorious local 
facts. Whatever that extent might be, however, the principle that 
judicial notice can only be taken of matters of common knowledge, 
whether in relation to the whole country or a particular locality, and 
not of particular knowledge, is clear. The application of the principle, 
unhappily, has not been so clear, for it is not always easy to draw a 
distinction between common and particular knowledge. The point 
is succinctly put by Wigmore ™: “ Where to draw the line between 
knowledge by notoriety and knowledge by personal observation may 
sometimes be difficult, but the principle is plain.” That plain princi- 
ples do not always make for easy applications is highlighted by the 
decision in R. v. Field JJ., ex parte White™ A grocer had been 
charged with selling adulterated cocoa and the point in issue was 
whether cocoa must necessarily contain a quantity of foreign in- 
gredients. Admiral Field, the chairman of the petty sessions, and 
two other justices used personal knowledge they had acquired in 
the Navy (that cocoa did contain foreign ingredients) in arriving at 
their decision, and their use of this knowledge was upheld by the 
Divisional Court. In the course of upholding the decision, Wills J. 
said: “no one, in determining a case of this kind, can discard his 
own particular knowledge of a subject of this kind. I might as well 
be asked to decide a question as to the sufficiency of an Alpine rope 
without bringing my personal knowledge into play.” *° It is a matter 
of conjecture in what kinds of cases one cannot discard one’s own 
knowledge, and so be justified in using it, and it is submitted that 
his Lordship’s words cannot be regarded as laying down any state- 
ment of principle. It is further submitted that the decision must be 
regarded as falling very close to the dividing line, if indeed not on 
the wrong side of it. Surely this was not a matter of general notoriety 
or something which could be put beyond dispute by reference to 
appropriate sources of information. 

Similarly the decision in R. v. Blick," the facts of which have 
already been considered, seems to be a case where particular rather 
than general knowledge was used. Again, in R. v. Jones™ judicial 
notice was taken of the fact that the Adcotest @80 device was an 
approved type of breathalyser, but surely this could hardly be 


28 Wigmore, 9 Evidence, para. 2569 (a)—cited by the Appellate Division of the 
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described as a matter of common knowledge, for how many people 
would be aware of this? The latest case on this topic, Wetherall v. 
Harrison,™ is yet a further illustration. Here the accused was charged 
with failing without reasonable cause to provide a laboratory test 
specimen contrary to section 9 (3), Road Traffic Act 1972, and the 
point in issue was whether he had reasonable excuse. His contention 
was that he could not provide a specimen as he had “ a sort of fit,” 
and the Crown’s contention was that he was simulating a fit. One 
of the justices was a doctor, and the bench had regard to his pro- 
fessional opinion of the accused’s reactions and behaviour accord- 
ing to the evidence in arriving at their verdict of acquittal. The 
prosecutor appealed by way of case stated to the Divisional Court 
contending that the justices had acted wrongly in law. The Divi- 
sional Court dismissed the appeal and held that it was not improper 
to use such specialised knowledge, provided it was to explain the 
evidence and not to be a substitute for it. 

The use of such specialised knowledge clearly falls outside the 
limits- within which an arbitrator or a judge can use his personal 
knowledge, as laid down by the Court of Appeal in Reynolds v. 
Llanelly Associated Tinplate Co.,* but the court distinguished 
Reynolds on the ground that,. per Lord Widgery C.J., “I do not 
think that the position of a justice of the peace is the same, in this 
regard, as the position of a trained judge.” ** The reason for this, 
his Lordship thought, was that justices, unlike judges, were not 
trained to exclude certain factors when considering a problem and 
were more like jurymen in this respect, nor could a serious restriction 
on a justice’s use of his own or a colleague’s knowledge really be 
enforced. 

It is submitted that there is no authority for the proposition that, 
with regard to the use of personal knowledge, the position should 
be different for laymen than lawyers. It is true that it will certainly 
be easier for a lawyer to exclude his personal knowledge than for 
a.layman, and it is probable that in any event laymen will use their 
own knowledge in a number of instances, but it would surely be 
illogical to justify the use of that knowledge on this basis. It is 
therefore submitted that no distinction should be drawn between 
laymen and lawyers in this respect, and that the same principles 
should apply to both. The rule in Reynolds, that personal knowledge 
of notorious local matters can be used if properly applied and 
within reasonable limits, is the correct approach to be adopted. It is 
impossible to lay down any more precise limits, and the court must 
have regard to the facts of each individual case in deciding: whether 
the use of such knowledge is proper and within reasonable limits. 


COLIN MANCHESTER* 
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SOCIAL WORK AND THE DELIVERY OF 
LEGAL SERVICES 


THERE is a growing recognition, as shown by the establishment 
of the Royal Commission on Legal Services, that some legal needs 
are, under our present system of legal aid and advice, going unmet. 
It seems logical, though, that any attempt to improve the system 
should follow some assessment of how much need there is and how 
best it can be met. 

The little existing empirical research in this fleld is inadequate, 
however, largely because of this emphasis on “how much.”? 
Lawyers tend to regard the existence of unmet legal need as un- 
problematical, to assume that policy can be made on the basis of 
an accurate quantification of unmet need. On the contrary, the 
complexity of the concept of legal need is the central problem in 
any discussion of the delivery of legal services. “Need,” “legal” 
and “unmet” are all problematic words whose definitions are not 
universally agreed in this context. It is therefore impossible to 
identify unmet legal needs and count them.? A medical analogy will 
serve to illustrate the fact that “ need ” is an elastic concept. It was 
found by Feldstein that if the number of hospital beds is increased, 
the average length of stay in hospital increases to nullify the hopes 
of those who wished to reduce waiting lists.’ Hence the definition of 
“medical need” is altered; people spend longer in hospital with the 
same ailment. It seems reasonable to assume that people’s legal needs 
will similarly expand to occupy the services provided either by the 
same needs being treated in greater depth (as with hospitals) or by 
“needs ” being re-defined and new needs thus created. The notion of 
what is “legal” is similarly problematic. Problems are differently 
classified by the different people who deal with them: the sufferer of 
the problem, the lawyer, the Citizens’ Advice Bureau worker, the 
welfare agencies. No phenomenon is absolutely “legal”; even 
“hard law” subjects such as Land Law exist only because a 
mechanism is needed to achieve certain social ends; they cannot be 
divorced from the social world in which they operate. Abel-Smitb, 
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Zander and Brooke, in the only major English study of unmet legal 
needs, tried to define situations of legal need.‘ Thus, in dealing with 
defective goods, they excluded all faults appearing over one month 
after purchase; similarly in dealing with the taking of rented 
accommodation they excluded all private tenants who had no formal 
written agreement with their landlords. Such exclusions have rele- 
vance neither in real life nor to the legal position, yet similar 
definitions are necessary if the aim is measurement. Finally, whether 
needs are “ unmet” raises similar difficulties. Is a “legal need” met 
if the sufferer is happy with a non-legal solution? Is that need met 
if he would have been happier with a legal solution had he known 
that one existed? ° 

These theoretical difficulties, therefore, make any attempt to 
measure “unmet legal needs ” illusory. Some commentators would 
introduce a further complication: some social needs are not pro- 
vided with legal remedies.* But even if the inquiry is confined to the 
delivery of existing remedies, the task of measurement is impossible. 

What can be done, however, is to study the actual processes by 
which a problem comes to be treated as legal and is perhaps re- 
ferred to a lawyer.’ The existence of a referral process is important 
for the lawyer as it partially defines his clientele. It is now well 
known, and lawyers are coming to recognise, that people of high 
socio-economic status are grossly over-represented among their non- 
commercial clients.* The evidence is that this is not because the 
rich have more potentially legal problems than the poor. For many 
reasons, as yet only crudely identified, the poor fail to take their 
problems to lawyers, fail to mobilise the law. One reason commonly 
advanced is that lawyers have traditionally not dealt with the kinds 
of legal problems faced by the poor. Social security, rent and 
housing law, for example, have only recently come to be thought 
of as normal areas of legal practice. Even now many lawyers do not 
handle this type of work. Bankowski and Mungham have argued 
that.it is only because solicitors’ real incomes are declining that 
this new field is being developed.* Whether or not their motives are 
mercenary, lawyers may nevertheless help the poor to enjoy rights 
which were previously theirs in name only. But in trying to develop 
this new field, solicitors in private practice would be under the 
disadvantage of being only a reactive agency: they cannot seek work 
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by looking for new clients but must wait for people to go to them.’° 
If only the rich do go to solicitors then expertise cannot be built up 
in these new areas and there begins a vicious circle: solicitors never 
do this kind of work and so are unable to do it if asked. It is there- 
fore crucial to investigate how clients get to solicitors: who, if 
anyone, directs them to solicitors and for what reasons. The re- 
ferrers, as much as the lawyers, play a part in delivering legal 
services. ™ 

My study investigated the part Health Visitors, Citizens’ Advice 
Bureaux and Social Services Departments play in referring clients 
to lawyers. This paper deals mainly with social workers. In order to 
collect information at first hand, I spent four months in each of two 
Departments chosen for their contrasting catchment areas. I visited 
12 area teams and spent approximately three ‘months with each of 
two teams. The technique was direct observation. In addition, I 
interviewed social workers and clients, and was given free access to 
case files. The aim of this paper therefore is to investigate the 
relationships between social workers and lawyers and between social 
work and the law, so to attempt to move the debate on legal services 
away from its sterile emphasis on lawyers alone and from its pre- 
occupation with measurement. By looking at the referral process I 
hope to identify some of the factors which keep clients away from 
solicitors. In particular, the study is slanted towards finding out what 
kinds of problems people have with which a lawyer might be able to 
help, but which are unlikely to be taken or referred to a lawyer. Often 
a client will not know that a lawyer could help him with his particular 
problem; he does not classify it as a “ legal problem.” The classifica- 
tion will be done by the agency to which the client first turns for 
help. Equally a client may not split his many problems into discrete 
parts, but experience them as a mass together; agencies, however, 
are discrete and have distinct and limited competences. Hence it is 
important that each problem, if it is to be solved quickly, is referred 
to the most appropriate agency. The agency to which a client first 
turns for help must be able to recognise which problems it may be 
able to alleviate and which should be passed on, in this case, to 
lawyers. 

Social Services Departments are often the first port of call for 
highly inarticulate and disadvantaged people facing some problem 
or crisis.™ It is vital that these Departments in particular should be 


10 This term and “ proactive,” its opposite, are borrowed from Black, op. cit. 
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able to refer quickly and accurately to the most appropriate agency. 
The importance of referring clients to lawyers has been recognised 
by the Central Council for Education and Training in Social Work 
(CCETSW) whose very first report criticised the inadequate legal 
tang of social workers. That report suggested that: 

“ Many of those coming to the social worker for help do not 
recognise the legal component in the complex web of personal 
and social blems, as a well-trained social worker should. He 
may then able to give information and advice, recognising 
the limits of his competence, and be able to enlist the help of 
a lawyer within the limits of the legal services available.” 14 


Thus if social workers do not spot the potentially legal problems i in 
their clients’ histories, often those problems will remain unsolved. 
The client relies on the social worker to use all means available to 
help; if law is not recognised as a legitimate tool of the social worker 
it is the client who will suffer. 

The variety of potentially legal problems with which a social 
worker deals may be seen from a list of all those types which I 
encountered during my study. The list is in no particular order. 

1. Evictions. Clients are often met who are homeless following 
illegal eviction from rented or tied housing. The validity of a notice 
to quit, for example, depends on its adherence to the form pre- 
scribed by law, yet many tenants leave though given invalid notice. 

2. Other housing problems. Disputes with landlords over rent and 
repairs occur frequently. The unfitness of property, even council 
housing, could lead to action under the Housing Acts if treated as 
a legal issue. 

3. Disputes with neighbours. The classic legal problem is the 
boundary dispute, but others, less obvious, may be caused by noisy 
neighbours or those who leave a trail of dereliction behind them. 

4. Accidents. Social workers, especially in hospital, may become 
involved with clients whose disability is the result of a motor 
accident, industrial injury or some other accident out of which a 
claim for damages may arise. 

5. Death. Old people may be worried about how to dispose of 
their property; when their spouse dies there is often worry over 
winding up the estate. 

6. Matrimonial problems and similar disputes between unmarried 
people. Maintenance, separation, divorce, division of property, 
custody of and access to children are legal issues which crop up 
frequently, as do affiliation proceedings. 

7. Mental illness and subnormality. Legal problems face anyone 
who wishes to ensure that mentally ill relatives are provided for 
financially. 
then welfare agencies are properly regarded as more proactive than lawyers; they 
are often one step nearer the client. 


13 “ Legal Studies in Social Work Education,” CCETSW Paper 4 (1974). 
14 At para. 2.19. 
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8. Crime. Either the victim or the offender (occasionally both) may 
come to the notice of a social worker; compensation for the victim, 
possible private prosecutions (for example in cases of domestic 
violence where the police may refuse to act) and representation for 
the offender are all legal issues. 

9. Care proceedings. If the social worker is thinking of taking care 
proceedings it may be thought right for him to inform the parents of 
their right to be represented and legally aided. Similar cases may 
arise under the Children Act 1975 where parent and social worker 
are in dispute. 

10. Adoption. Here either a social worker or a solicitor may help 
the client. 

11. Unemployment. Redundancy and unfair dismissal give rise to 
the possibility of tribunal proceedings, social security claims and 
claims in contract. 

12. Social security. While many of the foregoing problems may 
involve social security problems they may occur alone. Supplemen- 
tary Benefits frequently give rise to disputes, and during my study 
I also encountered social workers helping clients at tribunal with 
Sickness Benefit and Guardian’s Allowance claims. 

From analysis of the initial referral sheets of one area team over 
a full year it appears that such cases account for approximately one- 
third of all new referrals.“ There is, then, a large and varied case- 
load on which social workers are recommended by the CCETSW 
report to exercise the three skills of recognition of legal content, 
the giving of accurate information, and referral to a lawyer if 
appropriate, 

In practice, however, the three skills were largely lacking. Social 
workers have a limited awareness of the extent to which law enters 
their work, as was made clear by the scepticism with which my work 
was initially treated. This was not merely defensiveness, as the 
attitude persisted long after we had developed good working relation- 
ships. In all the area offices I visited, the social workers’ first reaction 
was to suggest that my visit would be unproductive. Almost the only 
cases which sprang to their minds were matrimonial ones. Typical 
opening remarks were: “I haven’t many cases of interest to you— 
a few matrimonial ” and: ‘‘ Two cases I want to ask you about where 
if I had known more matrimonial law I could have done better case- 
work.” 

This leads to a further point: the readiness of social workers to 
refer a client to a solicitor is affected by the over-emphasis on 
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matrimonial law. Matrimonial law is seen as conflict-producing law; 
solicitors make the parties stand apart and on their rights. Law as a 
whole in the eye of the social worker is tainted by this association 
with conflict. Law is seen as exacerbating rather than resolving a 
problem; social work on the other hand is a smoothing process, 
getting people to live peacefully rather than stand on their rights. 
If law is seen as conflict-producing it is easy to understand the 
reluctance of social workers to use it: law is in direct opposition to 
their own aims; legal values are seen as opposed to welfare values. 
Social workers are, then, in practice largely ignorant about law and 
lawyers, and in addition are hostile towards law and lawyers who 
are seen as hindering the achievement of social work solutions to 
social work problems. 


1. IGNORANCE 


If the social worker is to recognise legal problems as “legal ” it is 
obvious that he must possess some elementary legal knowledge; and 
if he is to refer his client to a solicitor hø should have some know- 
ledge of the legal aid system and perhaps of the competences of 
local solicitors.7* 

The report of the CCETSW criticised the meagre legal content 
of social work courses: the time allocated for study of non- 
professional law’ varies widely; often the subject is optional. 
Trained social workers whom I have interviewed had not seen the 
acquisition of legal knowledge as an important part of their training; 
even where general law is taught social work students tend to regard 
it as an irrelevant bore. It would seem therefore that social work 
training does little to alleviate this simple ignorance of what is and 
what is not a potential legal issue. 

I was perhaps unlucky not to encounter one social worker who 
understood the complexities of the legal aid system. The most 
extreme statement was made by an untrained social worker of 
many years standing: “ Of course, one of the problems is that you 
can’t get legal aid for a civil action.” Such an extreme was rare, 
but ignorance was widespread. In particular the possibilities of the 
Green Form scheme were largely unknown, and there was consider- 
able confusion about the differences between civil and criminal 
legal aid. This led to complete unreality about the likely cost of 
legal help, and the availability of legal aid; there was extreme 

1t. The: National Referral List produced recentiy by the Law Society may heip 
referrers to know what work local solicitors will take on. But see the criticiem of 
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reluctance to refer the very poor to solicitors as it was thought they 
would not be able to afford it, yet these, of course, are the very 
people who qualify for legal aid. 

With a very few exceptions, social workers had no knowledge of 
which solicitors did which sort of work. Knowledge about solicitors 
in general was not thought worth accumulating or passing on to 
clients; thus a client might report a solicitor as sympathetic,"* but this 
was not regarded as information worth passing on to other clients. 
Very rarely would a social worker recommend a particular solicitor, 
yet obviously a sympathetic approach is vital with many of the 
more distraught social work clients. Again it was unknown for a 
social worker to have such a good relationship with a solicitor to 
be able to use him as an instant informal source of legal advice. 
This contrasts strongly with the use of honorary legal advisers by 
Citizens’ Advice Bureaux. As will be explained later, this role was 
not filled by the local authority solicitors. 

Inadequate training in the law has been cited as a major cause 
of this ignorance, but the law changes so rapidly that, even if social 
work courses had an adequate legal content, the knowledge acquired 
would soon decline in usefulness, In any case the Departments I 
studied employed many untrained and trainee 1° social workers who 
had to pick up legal knowledge otherwise than on courses. These 
up-dating and learning processes could only take place were there 
a good information service within the Department with easy access 
and specialist advice readily available. None of the teams I studied 
had any member formally or informally recognised as being the 
“legal expert.” Equally, library facilities were minimal. Each area 
office had books and leaflets, but they were often out of date and 
never catalogued. To find, for example, a legal aid leaflet was 
troublesome even if such a leaflet were there. In only one area 
office was there anyone whose job it was to look after the library; 
in no office was there a consistent method of keeping information 
comprehensive and up to date. Nor was there a consistent centralised 
system for distributing information throughout the Department. The 
comment of one training officer was: “ What the social worker has 
in the way of DHSS leaflets largely depends on what his local Post 
Office stocks.” 

This lack of information has one particularly serious effect: it 
means that social workers are dependent on others for their knowl- 
edge of, for example, social security benefits. The DHSS clerk’s view 
cannot be challenged effectively without accurate up to date informa- 





eee imay be A good: ee ee eae 
but he is unlikely to be able to fudge a solicttor’s ability since he will have no 
Knowinige of tho standard, Here agatn socal workert may be helpful fn that over the 


years they should acquire some notion of individual solicitors’ strengths and 
weaknesses. 
19 Trainees join a Department untrained, work for perhaps years under 


portilon and with On thear) a :caretnlly elected cirdoad. and tiea apply. tor 
secondment to attend a training cours. 
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tion. For this and other reasons social workers tend to be less confi- 
dent in argument with the DHSS than are Citizens’ Advice Bureaux 
workers who will work out their client’s entitlement before chal- 
lenging the DHSS. In particular there is confusion about discretion- 
ary payments and the difference between law and policy: this 
obviously affects the action to be taken. 

Accurate information is especially important in a busy area 
office where many cases are closed after one contact. Here only one 
person, social worker or receptionist, may answer the client’s query 
or refer him to another agency without investigating his problem 
in depth. This would seem a likely stage for referral to a solicitor 
to take place and it is important that legal problems are accurately 
picked up and accurate information given. 

One of the most confusing parts of a social worker’s job is his 
involvement in courts, especially juvenile courts. This is regarded 
with dislike and perhaps even fear. It is an area about which many 
social workers are ignorant. In court, social workers may play 
many roles: as witness, plaintiff, impartial reporter, or in loco 
parentis. What can be said varies with the change in role; what can 
be said in reports and when and to whom they should be shown 
varies also. The situation might have been designed to be con- 
fusing; it is not surprising that this work is disliked, nor that many 
social workers do not understand court proceedings much more than 
their clients do.” 


2. HosTILitry 


Knowing that the client has a legal problem is only the first step 
in obtaining legal help for him. The adviser may be able to deal 
with the problem himself either as a pseudo-lawyer or in a non-legal 
fashion. Or the adviser may not deal with the problem, but never- ' 
theless not recommend that the client visit a solicitor because of 
hostility towards lawyers. I use the word “ hostility ” in the widest 
possible sense, as the best word to describe the compendium of 
attitudes social workers have towards lawyers. 

Clearly ignorance and hostility are interconnected. The hostility 
which I found among social workers towards lawyers is fuelled by 
ignorance. Equally, the ignorance of legal process is partly the 
result of rarely using law which is in turn partly the result of 
hostility towards lawyers. This interaction of ignorance and hostility 
has two further results. First, social workers have many non-legal 
techniques for dealing with problems which a lawyer might treat 
as legal; for instance a family under notice to quit might be referred 


20 Though not directly connected with the delivery of legal services to the client 
one further aspect of this ignorance must be mentioned: namely the social worker’s 
ignorance of his own profesalonal law. This often results in a failure to distinguish 
between law and depertmental policy, for example, in firing financial Hmits for entry 
to Part II accommodation. Hence internal rules may be treated as immutable while 
superiors are pressed to tako action they have no authority to take. 
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to the local authority Housing Department.™ These techniques are 
used partly because of ignorance and hostility, and partly because 
they are thought to provide better solutions than the lawyer’s. 
Secondly, the social worker may do the lawyer’s job, providing what 
he thinks is legal advice rather than referring the client to a lawyer. 
This may be because the question is a simple one or because of 
ignorance of and hostility towards lawyers. 

Hostility was, however, clearly observable. The nub of its analysis 
and indeed of the whole discussion is contained in the comment of 
one social worker: ‘‘ My job is to keep clients away from solicitors.” 
That is a statement full of hostility; the context made it plain that 
lawyers were seen as people who are positively harmful to the 
client’s interests. The social worker's job, his role, is seen as essen- 
tially different from the lawyer’s. The social worker has a strong 
welfare orientation, his concern is for his client’s needs; the 
lawyer is paid to use the law to achieve the result his client wants 
or has a right to have. 

The conflict between welfare values and legal values, between on 
the one hand the client’s needs and on the other his rights and the 
requirements of the law, is clearly seen in the relationship between 
social workers and their own legal advisers. One comment was: 
“We have a legal adviser in County Hall, but you have to book a 
month in advance when you want to see him, by when the child’s 
dead or something.” Here is illustrated the social worker’s view of 
the lawyer: he is not moved to act by the child’s needs in the same 
way that the social worker is; he is not motivated primarily by 
welfare values; the lawyer does not have to live with the results of 
his inactivity. 

This conflict can best be examined by looking at a single case in 
which the local authority solicitors were involved. This was a case 
of suspected non-accidental infury where the child had been admitted 
to hospital with bruising while on holiday out of the area. There was 
disagreement among the medical staff involved about the causes of 
the bruising. The child’s parents gave many conflicting explanations. 
There was also a dispute between the two Social Services Depart- 
ments involved about the best course of action. The case, not 
unnaturally, caused much anguish for the social worker involved. 
Eventually the decision was taken by the area team I was studying 
to commence care proceedings. The proceedings were defended and 
the child’s parents were legally represented. Once the case had 
reached this stage the social worker effectively lost control of it; 
everything now depended on the local authority solicitor. The 
solicitor began to point out all the difficulties involved: the conflict- 
ing evidence, the problem of getting all the witnesses to travel the 
90 miles from the holiday resort, the excellent defending solicitor. 

31 Such a referral presents difficulties of classification to those whose aim is the 


quantification of unmet legal need. Is the need met? Is tt still a “legal need” 
though met in a non-legal fashion? 





38 THE MODERN LAW REVIEW [VoL 42 


The social worker’s comment was: ‘“‘M does not seem to be trying.” 
The lawyer, with his “ rights ” approach, his need for proof, and in 
particular his emotionless language did not seem to care: “He 
hasn’t seen the bruises.” The conduct of the case had been handed 
to a man who had no contact with the family, who did not place 
the child’s welfare higher than the requirements of legal process. 
In particular the solicitor was seen as uncaring because the rules of 
evidence did not allow him to use all the information known to 
the social worker, which was damaging to the mother. 

This case history shows how tension arises between the require- 
ments of law which the solicitor had to follow and the requirements 
in the social worker’s view of the client’s welfare. This resulted 
in hostility towards the local authority solicitor who had not 
achieved the desired result. The difference in attitudes of the social 
worker and lawyer is clearly demonstrated by the different language 
they use: the one using the language of care and welfare, the other 
of proof. Especially if a child care case is defended the social worker 
is very much out of things: he is then only a witness, his professional 
caring judgment is not conclusive and so his professional status 
is threatened. Hostility arises towards the uncaring lawyers who do 
this. 

The requirements of professional law may also seem to social 
workers to be opposed to a welfare approach without the intervention 
of lawyers. A clear example was a case where it was reported by a 
neighbour that a small child had been left alone in a house all day 
and was crying loudly. The duty social worker went to investigate 
and found the story true. An off-duty local policeman had broken 
into the house and so the social worker gained entry. The child was 
removed and placed in a day nursery until its parents should have 
returned home. It was only afterwards that the legality of this action 
was questioned. Should a place of safety order have been taken 
out? No one knew, and no one really cared. What was important 
was the welfare of the child. It is apparent that the requirements 
of professional law were not regarded as central to the action, and 
even if they had been no one knew what the requirements were. 
The social worker’s own professional law would, in fact, had he 
known it, have stood in his way in taking the action thought 
necessary for the safety of the child. 

This conflict spreads from professional law, as in the two examples 
given, into general law. Another case illustrates the point: the client 
had lived with a man as his wife for many years without marrying; 
indeed the man was still married to a woman whom he had not even 
met since they separated. The man was a terminal cancer patient 
and knew that he had only a few months to live. The social worker 
involved had spotted the legal problem: what would happen to the 
man’s property on his death? Unfortunately there is no way of 
knowing whether the “legal need ” (for a will) had been met, since 
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the social worker avoided asking whether one had been made, on 
the grounds that it would be an unpleasant intervention, distressing 
to all, and thus at odds with the social work function of easing this 
stressful situation. 

This case shows the conflict perceived by the social worker between 
the social work function and the right to take action in law. Similar 
conflicts are seen in accident cases where the client may have a 
Tight to damages in compensation, but his need, as viewed by tho 
social worker, is to learn to live with his disability. A client who is 
unable to use the bath because of industrial injury will be provided 
with aids or referred to an occupational therapist. The social worker 
does not see it as his role to inquire whether the client has been 
adequately compensated. 

Similarly, matrimonial cases exhibit the same conflict. If clients 
ask for legal advice about separation, the social worker’s reaction 
tends to be to look at the family’s needs, and conclude that every- 
thing possible should be done to keep that family together. Much 
social work energy goes into smoothing out family problems when 
what the client had asked for is advice about his legal position. 

ially in custody cases there is a clear conflict between needs 
and rights: the social worker tries to smooth out differences between 
the parties, getting them not to stand on their rights. 

There is then a fundamental clash of objectives between social 
workers and lawyers. Social workers recognise this conflict as this 
quotation from a case-file shows: 

“ The meeting took on an almost bizarre situation (sic) due to 
Mr. C’s need to use the interview as a dress rehearsal for his 
nding court h . He seemed unable to differentiate 
eae the social worker’s role and the lawyer’s acting on his 


As social workers recognise the conflict they are naturally unwilling 
to use lawyers: recourse to law is a failure for their ideology. Law 
is seen as producing disharmony, and standing in the way of the 
achievement of social work’s legitimate goals. 

The idea that standing on legal rights produces discord also has 
an effect on social workers’ relationships with other institutions, One 
example where this operated to a client’s detriment is taken from 
a case-file: 


“I understand from CPAG that discretionary powers have 
been used to obtain long-term payments in the case of one- 
parent families—but think it would jeopardise relationships 
to pursue this.” 
This quotation is adduced merely to show to what extent the social 
worker’s philosophy is dominated by “smoothing”: the main- 
tenance of good relationships is seen as an end in itself. A solicitor 
with a rights approach would be unlikely to take this line. 
This conflict of objectives is central to the discussion of hostility, 
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but several other factors can also be identified. Frequently mentioned 
as a criticism of solicitors was the fact that they are in business to 
mako a profit. Although there was no real notion of how much 
solicitors do charge, it was certainly felt to be too much. A par- 
ticular bone of contention was the fact that solicitors, in the social 
worker’s view, charge too much for dealing with adoption cases. 
A typical comment was: “They charge £x for doing something 
we do for nothing.” This hostility towards solicitors who take money 
for doing something which their clients could do themselves or with 
a social worker’s help was widespread. 

Also there was a feeling that solicitors made money out of social 
workers. A common complaint was about defending solicitors in 
criminal proceedings who used the social inquiry report, drawn up 
by the social worker, as the basis of a plea in mitigation. The 
solicitor was making money out of the social worker’s knowledge 
and hard work. 

A related point is that solicitors were felt to be arrogant; one 
comment clearly betrayed the social worker’s feeling of being used 
by solicitors for their own purposes: “‘ We always have solicitors ring- 
ing us up and asking things, then they pounce on you and say 
you’ve got to give evidence.” Confidentiality was frequently invoked 
as a reason for refusing to co-operate with solicitors who did this, 
though information about clients was readily disclosed to other 
“ caring ” professionals such as doctors and health visitors. 

Finally, there was a general view that solicitors were unhelpful 
anyway. A common response to questioning was for the social 
workers to tell me their own experiences with solicitors, none of 
which were flattering. The feeling that law is an alien world with an 
alien language was well known to those who had bought a house. 
The solicitors had not bothered to explain the legal formulae, and so 
the client felt that he had lost control of the situation by having 
a solicitor to act for him: “ He just said ‘sign here.’” There is a 
clear perallel with the way in which a social worker feels out of 
control when his case is taken on by the local authority solicitor. 
The social worker who said: :“ I had to go to four solicitors to get 
any satisfaction” is unlikely to refer clients with similar matri- 
monial problems to a solicitor. 


CONCLUSIONS 

The main conclusion of this paper must be that social workers 
share with the general public much distrust of lawyers. The position 
is made much worse by the basic clash of objectives. Social workers 
do not recognise the high legal content of their work and are ill- 
equipped to meet it. There is much ignorance about law and no 
effective method of countering it. 

The position of the client is not as bleak as it might be becanse 
social workers have developed ways of circumventing legal problems. 


l 
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As mentioned, these problems can be avoided by, for example, 
referring an evicted family to the Housing Department or a man 
dismissed from his job to the DHSS. Often these solutions may suit 
the client better than the lawyer’s solution to his problem. I make 
no judgment about the relative merits of these solutions. The legal 
answer in any particular case is not necessarily the best. As 
explained above, the client may well be perfectly happy with his 
non-legal solution. The legal solution might well have been slower 
and more expensive to achieve. But the social worker can only be 
sure he has chosen potentially the best type of solution if he was 
aware of the whole range of choice and the likely outcome of the 
various types. 

Although this was not a policy-oriented study, some particular 
points may be made very briefly which have a bearing on the 
future relationships between lawyers and social workers. 

1. Social work training, both on courses and in-service, pays too 
little attention both to professional and general law. 

2. Information about law, legal aid and the social security system 
must be readily available and up to date. 

3. Thought must be given to the role of the receptionist in the 
referral process. Legal knowledge is particularly important here. 

4. Consideration could be given to integrating the Department’s 
legal advisers into the structure of the Department. The local 
authority solicitor could perhaps act as adviser as well as advocate. 

5. Informal contacts with solicitors, as with doctors, would make 
referral to a solicitor easier and less threatening. 

Equally there are many disturbing criticisms of solicitors which 
have come out of this study. Because this paper has looked at the 
social worker it does not mean that the responsibility for the 
present situation lies entirely with him. 

ANDREW PHILLIPS.* 


* Barrister, Centre for Socko-Legal Studies, Wolfson College, Oxford. 


THE EMERGING NEW LAW OF THE SEA 


Ir is, for the most part, beyond dispute that the law of the sea is and 
has been for some time now undergoing fundamental changes. 
These changes have been the consequences of two main factors— 
the remarkable progress of marine-technology on the one hand and 
the process of decolonisation on the other. On account of the 
former the resources of vast areas of the seabed—both of the 
continental shelf and of the deep seabed—are now exploitable, with 
the result that attempts are being made within the framework of the 
Third United Nations Conference on the Law of the Sea to impose 
a legal régime on areas of the oceans which were, to a large extent, 
outside the concern of international law. The emergence of several 
new States within the international community has had several 
important consequences. It has obviously produced a diversity of 
Maritime interests which, it can be argued, is greater than hitherto 
and which, for the most part, are often conflicting. Moreover, several 
of these new States form part of what has been called the Third 
World or the Group of 77 which generally considers the law of the 
sea as embodied in the Geneva Conventions on the Law of the Sea 
(1958) as serving primarily the needs and interests of the old 
maritime powers and, therefore, views this classical law of the sea 
with suspicion. Such an attitude to a certain extent has introduced 
a very significant psychological dimension to the law of the sea 
and as a result law-making in this area of international law has been 
rendered especially difficult. Finally, it can be contended that it 
was largely due to the presence of these new States that the concept 
of the exclusive economic zone, which is indeed the centre-piece 
of the emerging new law of the sea, ever got off the ground. 


THE CONSEQUENCES OF TECHNOLOGY 


It was the fact that modern technological progress made the 
utilisation of the natural resources of the continental shelf prac- 
ticable which enabled one of the most far-reaching unilateral declara- 
tions in international law to be made. This was the Truman 
Proclamation of 1945.2 This declaration which gave the United 
States jurisdiction and control over the natural resources of the 
subsoil and seabed of its continental shelf and which was followed 
by so many other coastal States formed the basis of the 1958 
Geneva Convention on the Continental Shelf and even today is 
considered as constituting the heart of the legal régime of the 
continental shelf. ? 


SS eee a C 
1 One of the preambular paragraphs of this Proclamation expressly stated that 
“ whereas its competent experts are of the opinion that such resources underlie many 
parts of the continental shelf off the coasts of the United States of America, and 
that with modern technological progress their utilization is already practicable or 
will become so at an carly date... .” 
3 See North Sea Continental Shelf Cases (1969) I.C.J. Reports, pp. 32-33. 
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Continued advances in ocean technology soon made it possible 
to open up vast areas of the seabed to exploration and exploitation. 
The fear that these immense marine spaces would fall into the hands 
of those capable of exploiting them led to the adoption of a 
series of General Assembly resolutions culminating in the Declara- 
tion of Principles governing the seabed and the ocean floor, and the 
subsoil thereof, beyond the limits of national jurisdiction of Decem- 
ber 17, 1970 (Resolution 2749 XXV). This declaration affirmed that 
there was an international seabed area beyond national jurisdiction 
which “ shall be reserved exclusively for peaceful purposes and that 
the exploration of the area and the exploitation of its resources 
shall be carried out for the benefit of mankind as a whole.” Thus 
emerged the notion that the resources of the international seabed 
area should constitute the common heritage of mankind. In time 
it came to be generally agreed by members of the international 
community that there was an area beyond national jurisdiction 
which fell within the common heritage of mankind. Nevertheless 
this consensus was of a general nature. It was accepted that there 
was an area of the seabed and ocean floor which lay beyond the 
limits of the national jurisdiction of coastal States whose resources 
should be utilised for the benefit of all mankind. Yet where national 
jurisdiction ends and international resource jurisdiction begins and 
what type of régime will regulate the exploration and exploitation 
of the resources of the international seabed area are questions still 
to be answered. 

Technological progress has gone hand in hand with an ever- 
growing concern with the preservation of the marine environment. 
The appearance of the supertankers has increased the dangers of 
oil spills to which coastal States have already been exposed; the 
dumping of harmful substances into the seas by ships and aircraft 
and the discharge into the seas of pollutants from land-based 
sources pose a serious threat to the life of the oceans. Factors of 
this kind have led members of the international community to 
begin taking concerted action by way of conventions * and declara- 
tions (notably the Stockholm Declaration on the Human Environ- 
ment of 1972) to halt the degradation of the marine environment. 
Moreover to several coastal states the establishment of an exclusive 
economic zone would carry with it the right to prevent and control 
pollution in the zone. * 


Tae THIRD WORLD AND THE DEVELOPED COUNTRIES 
The conflict of interests between the Third World (or the Group 





3 See, for instance, the Convention on the Protection of the Marine Environment 
of the Baltic Sea Area (1974) Vol. 13 I.L.M., pp. 546-557, the Convention for the 
Protection of the Mediterranean Sea (1976) Vol. 15 LL.M., pp. 285-318, and the 
Kuwalt Reglonal Convention for Co-operation on the Protection of the Marine 
Environment from Pollution (1978) Vol. 17 LL.M, pp. 511-526. 

4 See below, pp. 49-57. 
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of 77) and the developed countries forms the backdrop to the 
deliberations on the law of the sea which has been taking place 
in the Third United Nations Law of the Sea Conference in recent 
years. In fact the debates on the new law of the sea are, perhaps, 
primarily about the resolution of this conflict rather than about 
technical, maritime issues. It seems to the poor countries, that with 
the law of the sea in a state of flux, they have been presented with 
an opportunity to narrow the economic and technological gap 
between themselves and the rich developed world and to eradicate 
what appears to several of them as the unfortunate consequences 
of colonialism. Thus the creation of new norms for the law of the 
sea is closely identifled with the establishment of the new inter- 
national economic order. 

Nowhere is this attitude more clearly exemplified than in the 
transactions concerning the establishment of a new international 
deep seabed régime. Indeed the main sources of controversy in 
Committee I, whose task it is to establish this régime, spring directly 
from the clash of interests between the Group of 77 and the 
developed, industrialised world, particularly the highly technologi- 
cally advanced ones among them. 

Anxious that the area should not fall under the control of private 
corporations or a few technologically advanced nations, the Group 
of 77 seek to establish a strong international seabed Authority with 
powers to undertake exploration and exploitation on its own. In 
the view of this Group the concept of the common heritage of 
mankind will be meaningless without this kind of Authority. ë States 
which possess the technological capacity to exploit the area prefer 
an international seabed Authority more in the nature of a licensing 
Authority or at least one with much more limited powers than the 
type envisaged by the Third World countries and whose competence 





p 
example by the U.S.S.R. (ibtd. 379, VoL IV, p. 102 or by U.S.A., ibid. p. 105) 
It should be a 151 (7) of the Informal Composite 
Negotiating Text, the Authority is empowered “to harmonize and co-ordinate” 
research In the Area. Tho suggested formula which 
has recently been proposed does not give the Authority quite the same kind of 
competence and in addition y safeguards the right out 


The Authority shall carry out marine scientific 
resources, and may enter into contracts for that purpose. The Authority shall promotes 
and encourage the conduct of marine scientific research tn the Area and shall 


able. 3. States shall carry out marine research and promote international 
tn marine scientific research in the Area for peaceful 
purposes. P See p. 4 of the Reports of the Committees and Negotiating Groups 


purposes of record and for the convenience of delegations, May 19, 1978, cited 
hereafter as Reports of the Committees (1978) A/CONF.62/RCNG/1. 
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will be carefully prescribed in any proposed Convention thereby 
imposing strict limits to the exercise by the Authority of any 
implied or discretionary powers. 

The so-called “ dual or parallel system ” seems to present a com- 
promise approach to this problem. Both the Authority and states 
parties, state enterprises, or natural or juridical persons will have 
the capacity to explore and exploit the area. The question still 
remains, however, as to the extent of discretionary control the 
Authority will exert with respect to access to the area by states. This 
crucial issue can be well illustrated by juxtaposing the operative 
parts of Article 22 in the Informal Single Negotiating Text,’ Part 
I and the Revised Single Negotiating Text," Part I. Article 22 of 
the S.N.T. states in part that: “I. Activities in the area shall be 
conducted directly by the Authority. 2. The Authority may, if it 
considers it appropriate and within the limits it may determine,® 
carry out activities in the Area or any stage thereof through State 
Parties to this Convention, or persons natural or juridical... .” ? 
Article 22 of the R.S.N.T. states in part that: “ 1. Activities in the 
Area shall be conducted directly by the Authority and, in association 
with the Authority and under its control and in accordance with 
paragraph 3 of this article, by State Parties, or State enterprises, 
or persons natural or furidical....” 

It is clear that the S.N.T. gave the Authority a wide discretion 
which was not to be found in the R.S.N.T. The S.N.T. answered 
the demands of the Group of 77 by avoiding the granting of 
automatic access to the area, whereas the R.S.N.T. went far to 
meet the desires of the technologically advanced countries by 
virtually guaranteeing access to the Area. 

The Informal Composite Negotiating Text 1° embodies yet another 
formulation on this important issue. Article 151 declares in part 
that “ 1. Activities in the Area shall be carried out by the Authority 
on behalf of mankind as a whole... . 2. Activities in the Area shall 

$ Referred to hereafter as the S.N.T. 

1 Referred to hereafter as the R.S.N.T. Tho Informal Single Negotiating Text 


was prepared U tbe Chairmen ofthe thros Maln Committocs it the request of ithe 
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be carried out on the Authority's behalf as prescribed in sub- 
paragraph 3 below: (i) by the Enterprise and (ii) in association with 
the Authority by State Parties or State Entities or persons natural 
or juridical ....” In the opinion of some the use of expressions 
such as “on the Authority’s behalf’? ** introduces a notion of 
agency which is not compatible with the idea of a parallel system 
and will in effect give the Authority an unacceptably wide discretion. 
In this writer’s opinion it is by giving as much specificity as possible 
to the exercise of the discretion of the Authority that a possible. 
solution to this important matter may lie. In the nature of things, 
some discretion must reside with the Authority if only at the level 
of the interpretation of the Convention or the carrying out of its 
policies. On a general level however the question which remains 
is whether it is possible to devise a system which assures the control 
and future growth of the Authority yet nevertheless does not seem 
a disincentive to prospective investment. ¥ 

The acceptability of the so-called “dual or parallel system ” to 
many of the developing countries will also depend on the effective- 
ness of its operative arm—the Enterprise. It is obvious that there 
can be no dual system in fact if the Enterprise were not to possess 
the technological and financial capacity to function effectively > 
as an organ of exploration and exploitation. It is here that the 
transfer of technology to the Enterprise becomes a significant issue— 
one which has been assuming increasing importance in recent 
sessions of the Conference. Of course this concept of the transfer 
of technology falls within the wider context of the relationship 
between the industrialised world and the Third World and it indeed 
constitutes almost an article of faith among several developing 
countries of the Third World. It is not surprising, therefore, that it 
should sustain that role in the debates on the creation of an inter- 
national seabed régime. 

The LC.N.T. gives the transfer of technology a certain promi- 
nence and in fact creates a mandatory régime for such transfer. For 
instance Article 151 (LC.N.T.) states inter alia that activities in the 
area shall be carried out “in association with the Authority by 
States Parties . . . which, through contractual or other arrangements, 
undertake, in accordance with this Part of the present Convention, 


ee 
11 Paragraph 3 of Article 151 (1.C.N.T.) also uses the phrase “on behalf of tho 
Authority.” 

13 Noto that Art. 151 of tho suggested compromise formule proposed by the 


as authorized 
ATCONF; 62/RCNG/1, p. 8. 
13 On this seo “ Alternative Means of financing the Enterprise ” (see preliminary 
note by the Secretary-General, A/CONF.62/C.1/L.17). 
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to contribute the technological capability, financial and other 
resources necessary to enable the Authority to fulfil its functions 
pursuant to paragraph 1 of this article.”** This idea that the 
transfer of technology should constitute a condition for access to 
the international seabed area does not find favour with the techno- 
logically advanced countries.** In the new compromise formula 
which is being suggested the transfer of technology, though no 
longer a manifest condition for access, still plays a significant role ** 
in the régime for the exploitation of the international seabed area. *" 

It is now generally accepted that the new convention on the law 
of the sea should contain a mechanism whereby the system which 
may be adopted to regulate the exploration and exploitation of the 
international sea-bed could be reviewed. Articles 152 and 153 of the 
LC.N.T. have been devised to provide such a mechanism. Article 
153, in particular, provides inter alia for the convening of a con- 
ference 20 years from the entry into force of the Convention m 
order to review “ the system of exploration and exploitation of the 
resources of the Area.” What type of system would obtain, were 
there a failure at the review Conference to reach agreement, remains 
a challenging question. 

Those in the Group of 77 which sees the unitary system as the 
only system which can translate into reality the concept of the com- 
mon heritage of mankind consider the parallel system as a temporary 
one. According to that view, it follows that, if there is no agreement 
at the review Conference there will be a reversion to the unitary 
system. In short the unitary system remains the goal. Article 153 
(6) largely reflects ** this viewpoint when it declares in pact that: 

“Tf the Conference fails to amend or to reach agreement 
within five years on the provisions of this Part of the present 
Convention governing the system of exploration and exploitation 





14 See also paras. 4 (c) (i) and 5 (/) IV of Annex II. 
15 See for instance Statement by Ambessador Eliot L. Richardson, Press Releaso 


of what, in my view, are more realistic and especially more specific rules than those 
contained in the Composite Text.” See ibid. p. 3 and for the provisions seo pp. 5, 
9 and 10. 

18 See Memorandum by the President, op. cit. p. 67. 
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of the resources of the Area, activities in the Area shall be 
carried out by the Authority through the Enterprise and through 
joint ventures negotiated with the State and entities....” 


The industrialised countries are not prepared to accept a “ phasing- 
out” of the role of state parties and natural and juridical persons 
in the exploration and exploitation of the international sea-bed 
area. 1° This problem is difficult (and is acknowledged to be so) 
simply because it throws into relief the issue which is at the centre 
of the negotiations—the system of exploration and exploitation of 
the international seabed area. It seems to this writer, however, that 
there is much good sense in leaving the future to be governed 
by its own political and economic forces. 7 

The issue of the voting procedure in the Council™ of the 
Authority has raised once again the problem regarding the method 
of voting in a decision-making organ of an international organi- 
sation. The Third World countries relying on the principle of the 
sovereign equality of States not surprisingly maintain that there 
should be no right of a veto or of weighted voting exercised in the 
Council * Indeed certain members of that Group would have 
preferred that the power of decision-making be exercised in the 
plenary body that is in the Assembly. ® On the other hand the 
technologically advanced countries are reluctant to accept that the 





Tesarved. 

21 This issue ts closely Inked to the composition of the Council. At present under 
Art. 159 (LC.N.T.) the Council consists of two major groups reflecting two principles: 
that of special interests—Art. 159 (1) (a-d) and that of equitable geographical distri- 
bution—Art. 159 (1) (e). A balance in oumbers is maintained between those two 

of being excluded 


23 See statements of the delegate of Trinidad, Third United Nations Conference 


more recent observations to the same effect seo Reports of the Committees (1978), 
A/CONF.62/RCNG/1, pp. 62-63. 

33 Seo for instance the statement of the Peruvian delegate at the Caracas session 
tn 1974, Third United Nations Conference of the Law of the Sea, Off.Rec., Vol. I, 
p. 8. 
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decision-making process should reside in the hands of a majority 
and consequently are seeking to protect what they perceive as their 
interests by submitting that decisions should be taken on the basis 
of consensus.** This question is clearly a serious one whose solution 
may well depend on the kind of powers and functions the Authority 
is in the end endowed with. ~ 

The less developed countries especially those with land-based 
minerals which may be mined in the international deep seabed 
area view with considerable anxiety the economic implications of 
deep seabed mining to their mining industry. In their opinion the 
proposed Authority should have the power to adopt compensatory 
or preventive measures preferably the latter to mitigate the harmful 
consequences of deep seabed mining on the economies of develop- 
ing countries with land-based minerals. The resolution of this 
problem * is made more difficult by the fact the kinds of minerals 
likely to be exploited in the deep seabed are found not only in 
developing countries but also in developed States, Nevertheless, this 
issue is perceived by some spokesmen for the Group of 77 as being 
of primary concern to developing countries. 

The problem within Committee I transcends the law of the sea 
and is more concerned with the after-affects of decolonisation, the 
history of foreign investments in the developing world and the 
emergence of the new international economic order. The creation 
of an international régime for the international seabed area is 
doubtlessly taking place at a time when strong forces are at work 
affecting fundamentally changes in the nature of the international 
community. It is because these forces are so clearly linked to the 
larger problem of the relationship between the developed and 
developing world that those secking to establish a régime for the 
international seabed area face such a formidable task. 


THE ExcLUSIVE Economic ZONE 


The proposal to establish an exclusive economic zone constitutes 
a most important feature of the new law of the sea and its 
acceptance ?° by the international community will certainly mark a 
fundamental change in the law of the sea. It can be briefly defined 
as a zone not more than 200 miles in breadth from the base line of 
the territorial sea (the limit of which shall not exceed 12 miles), 
where all nations will enjoy the freedom of navigation and over- 
flight and the freedom of laying submarine cables and pipelines,?" 


M In specific terms these countries mrpport a “ concurrent majority system ” which 

would mew. a general overall majoriy wih“ quallfed majors in at least 

categories (a) and (b)” of Art 159 (1), Reports of the Comméttase (157, 

A/CONF.62/RCNG/1, p. 62. 

25 Infra, noto 84. 26 See below. 

37 Art. 58 of the LC.N.T. adds “and other internationally lawful uses of the 
opera 
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but in that zone the coastal State will have sovereign right to all 
resources. ** 

The emergence of this concept in the law of the sea is a con- 
sequence of the conflict of interests between several coastal states 
and nations possessing distant-water fishing fleets. The appearance 
of the highly equipped distant-water fishing fleets, the fact that 
marine resources are generally located in areas adjacent to coastal 
states, and the awareness that these resources were not inexhaustible 
led to a clash of interests betwen several coastal states and states 
possessing distant-water fishing fleets. The former felt that such 
factors justified the making of extensive claims to adjacent maritime 
areas, whereas the latter relying on the freedom of the high seas 
saw themselves as legally entitled to fish wherever they like outside 
a relatively narrow band of territorial sea. The appearance of a 
large number of developing coastal states has increased the number 
of states making such extensive maritime claims and most 
importantly serves to explain why this proposal has been so well 
received, at least in the initial stages, by the majority of the member 
states of the third world and, to a certain extent, became a Third 
World cause. In fact, this support helped immensely in getting the 
concept of the exclusive economic zone off the ground. 

During the course of the present Third Law of the Sea Conference 
the concept of the exclusive economic zone has succeeded in gaining 
the general acceptance of the member states of the international 
community. However, no agreement has yet been reached as to the 
precise juridical nature of the zone. There are two significant 
problems. One concerns the extent of coastal state competence in 
the zone; the other relates to the extent to which the interests of 
landlocked and other geographically disadvantaged states * will be 
accommodated in the exclusive economic zones of their neighbours. 

Several coastal states which support the concept of an exclusive 





as Art. 56 of the LC.N.T. reads inter alia: “In the exclusive economic rone, the 
coastal State has: (a) sovereign rights for the purpose of exploring and exploiting, 
conserving and managing the natural resources, whether living or non-living, of the 


structures; (H) 

research; (ii) the preservation of the marine environment; (c) other rights and duties 
provided for in the present Convention.” 

3° This term has been used to describe states which, on account of geography, 
stand to gain little, if at all, from the new concept of the exclusive economic rone, 
Nevertheless, {t secms difficult to find a definition of this term which would meet 
with the general acceptance of the Conference, See Memorandum by the President 
of the Conference in doc. A/CONF.62/WP.10, Third United Nations Conference on 


States, 
enclosed seas, whose geographical situation makes them dependent upon the 
exploitation of the Hving resources of the exchusive economic rones of other States 
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economic zone see themselves as possessing rights not only over the 
resources of the zone but also the right to prevent, reduce and 
control pollution and the right to regulate the conduct of marine 
scientific research in the exclusive economic zone. In fact, Article 56 
of the LC.N.T. states that in the exclusive economic zone the 
coastal states has jurisdiction as provided for in the relevant 
provisions of the present Convention with regard to—inter alia 
marine scientific research ™ and the preservation of the marine 
environment. Certain maritime states view with concern this attempt 
to widen the competence of the coastal state beyond a purely 
resource-orientated jurisdiction. They consider that the freedom 
of navigation will be impeded, if coastal states were to be given 
the right to take enforcement measures for the prevention, 
reduction and control of vessel-source pollution in the exclusive 
economic zone.** In their contention, # is the flag state, or the port 
state *2 which should bear the primary, if not the sole, responsibility 
for enforcing pollution control standards in the exclusive economic 
zone. 

A plethora of conflicting coastal state legislation concerning the 
design and construction of vessels and so on will undoubtedly affect 
the freedom of navigation. In fact such an observation has force for 
the régimes both of the exclusive economic zone and the territorial 
sea." The solution which is being sought is to give the coastal state 
in the sub-region or region, for adequate supplies of fish for the mutritional purposes 
of their population or perts thereof, and coastal States which can claim no exclusive 
economic rones of their own.” See Reports of the Committees (1978, A/CONF. 
62/RCNG/1, p. 78. 


3e It should be noted that under the corresponding provision in the R.S.N.T. the 
coastal state did possess exclusive jurisdiction with regard to sclenttflc research. 


A/CONF.62/RCNG/1, p. 88. 


NR iti sed Maar (ETE sec Cuba and Bulgaria: Third United 
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the responsibility for the implementation of international pollution 
standards in its economic zone (cf. Art. 212 (4) of the LC.N.T.). 
This approach certainly embodies the useful idea of making the 
coastal state the custodian or agent of the international community 
with respect to the preservation of the marine environment. The 
question which may still be controversial is the extent to which 
coastal states will be empowered to enact national legislation em- 
bodying national standards which exceed, or may be at variance 
with international standards.“ 

It is generally accepted that the coastal state may adopt “‘ special 
mandatory methods for the prevention of pollution from vessels” 
in certain ‘‘ special areas ” of its exclusive economic zones where 
there exist inter alia certain oceanographical and ecological condi- 
tions.” Here again it is the coastal states which will implement 
international rules and standards ‘“‘ made applicable through the 
competent international organisation for special areas.” * Within 
the context of the Conference there is a conflict with regard to the 
degree of control “ the competent international organizations” will 
have over the creation of these “ special areas.” Certain developing 
coastal states are not prepared to accept that the establishment of 
such “ special areas ” should be subject to the approval of an inter- 
national organisation." 

To several coastal states, particularly developing coastal states, 
the concept of the exclusive economic zone is identifled with the 
regulation by the coastal state of marine scientific research in the 
zone with the result that, in their view, the consent of the coastal 
state must be obtained before the carrying out of marine scientific 
research in the exclusive economic zone.* They see it as a means 
of controlling the type of research which is done in their exclusive 
economic zones. 

There is concern among the technologically advanced States that 
if coastal states were to be given the right to regulate marine 


34 Whether coastal states should be empowered to combat vesse-source pollution 
by preventivo rather than remedial action is another question which is inevitably 
coming to the fore. See for instance Canada: A/CONF.62/C.3/SR.35; Iceland: 
A/CONF.62/C.3/SR.37. Per contra U.S.S.R.: A/CONF.62/C.3/8R.38. 

35 Seo Art. 212 (5) of the LC.N.T. 


In the same sense, cf. Art. 21 (2) of the LCN.T. 

3T See for example India: Third United Nations Conference on the Law of the 
Sea, Off.Roec., Vol. VI, p. 110; Ecuador: ibid. p. 114; Libya: ibid. Other developing 
countries are concerned about the reference In the provision to “ the competent 
organization’ which, in their view, seems to give IMCO a monopoly in this 
patter. Soo Sete Tanzania; wid. p. 108; Kenya: ibid. p. 109 and Somalia: 

. p. 110. 

3s It should bo noted that Art. 5 (8) of the 1958 Geneva Convention on the 
Continental Shelf has established a consent régime for “ any research concerning 
the continental shelf and undertaken there.” 
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scientific research in the exclusive economic zone, progress in 
marine science may be hampered by coastal state restrictions. As a 
consequence they seek to ensure that the carrying out of such re- 
search should not depend on the consent of the coastal state. 

The principle of consent is made the corner-stone of the articles 
of the LC.N.T. dealing with marine scientific research.** Neverthe- 
less, there has been an attempt to strike a certain balance *° between 
those advocating free and untrammelled marine scientific research 
and the upholders of the notion of absolute consent. For instance, 
paragraph 3 of Article 247 states that such consent shall “in normal 
circumstances ” be granted when such research is carried out ex- 
clusively for peaceful purposes and in order to increase scientific 
knowledge of the marine environment for the benefit of all man- 
kind. Under paragraph 4 of that same provision the coastal state 
can in its discretion withhold the consent if the marine scientific 
research project is inter alia: “(a) of direct significance for the 
exploration and exploitation of natural resources, whether living or 
non-living **; (b) involves drilling into the continental shelf, the use 
of explosives or the introduction of harmful substances into the 
marine environment; (c) involves the construction, operation or use 
of artificial islands, installations and structures... .” 

In the exclusive economic zone non-coastal states, though denied 
the freedom of fishing, will continue to exercise the freedom of 
navigation and of overflight, the freedom to lay submarine cables 
and pipelines and “other internationally lawful uses of the sea 
related to navigation and communication.” A question which will 
be of increasing importance in the future concerns the other 
freedoms “‘ which are recognized by the general principles of inter- 
national law.” ‘? With respect to the exclusive economic zone, do 
the uses of the high seas represented by these other freedoms re- 
main with the international community or do they fall within the 
residual competence of the coastal state? The same question can be 
posed with regard to the future uses of the sea. A partial answer 
is provided by Article 58 when it declares among other things that: 

“1. In the exclusive economic zone, all States, whether coastal 
or land-locked enjoy, subject to the relevant provisions of the 
present Convention, the freedoms referred to in Article 87 of 





39 Ses Part XIII of the I.C.N.T., in particular Art. 247 (2). 
40 The Chairman observed in his report on the Third Committee's work that: 


conducting of marine scientific research and, on the other the toos 
wbich must be provided to States rescarch activities.” Third United 
Nations Conference on the Law of the Sea, Off.Rec., Vol. VI, p. 91 

41 This provision embodies the idea of making a fundamental 
research and which seems difficult to be applied in 
practice. 


43 Art. 2 of the 1958 Geneve Convention on the High Seas. This notion is still 
retained In Article 87 of the LC.N.T. when it states the freedom of the high sees 
comprises “inter ala.” 
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navigation and overflight and of the laying of submarine cables 
and pipelines, and other internationally lawful uses of the sea 
rela to these freedoms such as those associated with the 
operation of ships, aircraft and submarine cables and pipelines, 
and compatible with the other provisions of the present Conven- 
tion.” 
It should be observed that the general language of the provision,” 
i its express reference to Article 87 now links it more 
intimately to the régime of the high seas. The objective is to ensure 
that the nature of these freedoms reserved expressis verbis for non- 
coastal states in the exclusive economic zone remains the same as 
those traditionally associated with the high seas.“ 
Article 86“ of the LC.N.T. in essence describes the high seas as 
“ all parts of the sea that are not included in the exclusive economic 
zone, in the territorial sea or in the internal waters of a State, or in 
the archipelagic waters of an archipelagic State.” It is arguable that 
such a definition of the high seas closes the question. In the sense 
that all the residual uses of the exclusive economic zone remain with 
the coastal state. Nevertheless, this is not a necessary conclusion. 


state practice. 

The acceptance of the exclusive economic zone concept un- 
doubtedly aggravates the inequity already introduced into the law 
of the sea by the continental shelf doctrine.“ Some coastal states 





43 Its counterpart in the R.S.N.T., Art. 46, was not so explicit. 
44 Commenting on the provisions of the I.C.N.T., Ambassador Elliot L. Richardson 
remarked that: “New provisions were negotiated to clarify the legal status of the 
economic 


A/CONF.62/SR.105 and France: ibid. 
45 Consider also Art. 55 which makes the point that the exclusive economic rone 
“ mbject to a specific legal régime.” It thus confirms the mu generis nature of 
some 


CONF.62/SR..104. 
observations of Austria: Third United Nations 


Sea, Off.Rec., Vol. I, p. 163. 
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stand to gain considerable benefits from the resources lying within 
their 200-mile exclusive economic zone. Others, and they are not a 
few, will derive little benefit, if at all, from such a zone either 
because they are land-locked or are, in some other respect, geo- 
graphically disadvantaged ‘’ by, for instance, having short coast- 
lines, being shelf-locked or in certain cases possessing no worthwhile 
resources within their own exclusive economic zones. 

Faced with this new development the land-locked and other geo- 
graphically disadvantaged states seek the right to take part in the 
exploration and exploitation of both the living and non-living re- 
sources of the exclusive economic zones of neighbouring coastal 
states,+* l 

Some members of this group of states support the establishment 
of regional or subregional economic zones where coastal states, 
land-locked and geographically disadvantaged states of the region or 
subregion can participate in the exploration and exploitation of 
“ all natural resources ” of the zones on equal terms. * 

As it now stands, the I.C.N.T. gives the land-locked states “‘ the 
right * to participate in the exploitation of the living resources of 
the exclusive economic zones of adjoining coastal States on an 
equitable basis.” = With respect to the geographically disadvantaged 
states, only developing geographically disadvantaged states”? are 
granted the right to participate on an equitable basis in the exploita- 
tion of living resources in the exclusive economic zones of other 
states in a region or subregion. 

In accordance with Articles 61 and 62 of the LC.N.T. the coastal 
state has the right to determine the allowable catch of the living 


47 See above note 29, 

48 Note, in particular, Arts. 2 and 3 of doc. A/CONF.62/C.2/L.39 submitted 
by 22 developing and developed landlocked and geographically disadvantaged states 
to the second session of the Conference. See too, docs. A/CONF.62/C.2/L.35 
submitted by Haiti and Jamaica and A/CONF.62/C.2/L.36 submitted by Jamaica. 
In these latter instances, however, the right to exploit only attaches ttself to the 
“renewable resources.” For observations, see, for example: Paraguay, Third 
United Nations Conference on the Law of the Sea, Off.Rec., Vol. IL p. 175; Upper 
Volta: ibid. p. 174; Haiti: ibid. p. 215; Afghanistan: ibid. p. 216. 

49 On this see Bolivia: Third United Nations Conference on the Law of the Sea, 
Vol. I, p. 199 and draft articles on regional economic zone submitted Boltvia 
and Paraguay: A/CONF.62/L.65 and by Zambia: A/CONF.62/C.2/95. 

50 Some coastal states arguo that the use of the word “right” tn Arts, 69 and 
70 ts incompatible with the sovereign ts of coastal states recognised in Article 56. 


i ibld.; Argentina: 
Pakistan A / CONF 62/SR.103; Spain: ‘A/CONF.62/SR. 104; Uruguay: ibid. 
51 Art. 69, italics added. 
53 It should be noticed that in Article 70 where this right is embodied the term 


AEAEE OC S MD TOES Or ogee a aano o States with special 
geographical characteristics,” see above, note 29. For proposal see p. 78 of Reports 
af the Committees (1978), 'A/CONF.62/RCNG/1. 
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resources in its exclusive economic zone and its capacity to harvest 
such resources. It shall through agreements or other arrangements 
grant other states access to the surplus where it does not have the 
capacity to harvest such resources. The participation of other 
states including the land-locked and geographically disadvantaged 
states—in the exploration of the living resources of the exclusive 
economic zone, therefore, depends on the existence of a surplus * 
—the surplus which may exist where the coastal state does not have 
the capacity to harvest the allowable catch. 

Among the factors which the coastal state can take into account 
in granting access to other states in its exclusive economic zone is 
“jts other national interests.” ** Such a factor will most probably 
in the end play a dominant role and will be especially significant, 
were a convention not to emerge from the Third United Nations 
Conference on the Law of the Sea. Thus, it will be the national 
needs of the coastal state which will determine whether a state will 
be granted access to the resources of the coastal state’s exclusive 
economic zone rather than the geographically disadvantaged situation 
of the state seeking access." It is not surprising that the idea of 


62/SR.105. Per contra "A/CONF. 62/SR.102; Zaire: A/CONF.62/ 

SR.103; Nepal: ibid. 5 See Art. 62 (3). 
5e That is why, of course, the landlocked and taged 

states seek to secure a preferential status vird-vis third states and to have 

status y incorporated in the text. See for instance Uganda: A/CONF.62/ 

SR.103; German Democratic Republic: ibid. According to the on 


of 1976 is to the same effect. 
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The concept of the exclusive economic zone which began life as 
a Third World response to the distant water fishing fleets of de- 
veloped states is now in danger of becoming a source of friction 
between “the geographically advantaged” and the geographically 
disadvantaged states of the world. The problem of accommodating 
the interests of the land-locked and other geographically disadvan- 
taged states within the exclusive economic zones of coastal states is 
a challenging one. Yet while it remains unresolved, the new law 
of the sea may help in the creation of a distinct dichotomy between 
two categories of states—‘‘ the geographically advantaged ” and the 
geographically disadvantaged. 


GLOBALISM AND REGIONALISM 


The law of the sea has always been conceived of as positing a legal 
régime for global application and it was relatively easy to think in 
those terms, given the fairly small number of international “ actors” 
who until recently played the major role in creating the norms of 
the law of the sea. Moreover, this approach paid heed, as it were, 
to an important principle—the principle of the sovereign equality of 
states. Two factors have served to weaken this principle of globalism 
and have been mainly responsible for thrusting to the fore the whole 
notion of regionalism within the context of the law of the sea **: the 
remarkable expansion of the international community and the 
appearance of the concept of the exclusive economic zone. 

As has already been pointed out, the diversity of maritime interests 
which the law of the sea has to accommodate has been widened 
significantly by the emergence of several new states within the world 
community. The general indifference which existed among the 
metropolitan powers with regard to matters concerning the law of 
the sea as it affected their possessions *° has rendered this task some- 
what more formidable. Attempts are now being made within the 
forum of the Third Law of the Sea Conference to incorporate some 
of these interests and situations within a global régime. An instance 
of the process of accommodation is the addition of a new criterion 
for the application of the straight baseline system to those already 
mentioned in Article 4 of the 1958 Geneva Convention on the Terri 
torial Sea and Continguous Zone. Article 7 (2) of the LC.N.T. declares 
that a coastal state will be entitled to employ the method of straight 
baselines “where because of the presence of a delta or other 
natural conditions the coastline is highly unstable” and further 
points out that “ the appropriate points may be selected along the 
furthest seaward extent of the low-water line and, notwithstanding 
subsequent regression of the low-water line, such baselines shall 


ie AG GE Ge Eee ee Oa approech 
to eee ibe sea problems. The European Community” (1975) 24 I.C.L.Q., 
pp. 336-348 

5° To the same effect see Jean-Claude Douence “Le droit de la mer en Afrique 
occidentale ” (1967) 71 R.G.D.P. 110-142 on p. 115. 
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remain effective until changed by the coastal state in accordance 
with the present Convention.” ** Nevertheless, the solution to some 
of the problems posed by the number of maritime situations now 
exposed to view as a result mainly of decolonisation will increasingly 
be sought on a regional level, since it has always been difficult to 
establish legal rules of global validity for special cases. 

The adoption and application of 200-mile exclusive economic 
zones will undoubtedly create problems for coastal states in certain, 
maritime regions, particularly for those states bordering “‘ enclosed: 
and semi-enclosed seas.” *' The delimitation of maritime zones (terri- 
torial sea, exclusive economic zone and the continental shelf) and 
the allocation of resources within those zones and even the freedom 
of navigation ® are especially in question here. The physical disposi- 
tion of coastal states in and the geographical configuration of these 
enclosed and semi-enclosed seas make the delimitation of maritime 
zones especially difficult and the presence of features such as islands. 
which perhaps constitute a characteristic feature of these maritime 
regions merely aggravate the problem. Regional factors and not the. 
strict application of a global rule such as the equidistance principle. 
will inevitably play a role in the process of delimitation. In fact. 
there may be a correlation between the developing trend towards 
a delimitation of maritime zones based on equity—a trend which is 
reflected in some state practice and in the deliberations at.the Third 
United Nations Law of the Sea Conference“ and the emergence 
of regionalism in the law of the sea. 

There are proposals, as mentioned above,“ submitted during the 
current Conference to grant Jandlocked and certain other geo- 
graphically disadvantaged states rights of participation in the exploi- 
tation of the living resources of their neighbours’ exclusive economic 
zones. Such proposals will, at least, alleviate the hardship which may 
arise for certain states with respect to access to the living resources 
as a result of a general adoption of the 200-mile exclusive economic 
zone. The implementation of any such rights of participation, how- 


aaa The delegate of Bangladésh NAs observed that this provision was unsatisfactory 
and unacceptable to his delegation. See A/CONF.62/SR.102. On the other hand’ 

see India: A/CONF.62/SR. 104, 

61 See in particular the views of Ismol: Third United Nations Conference on the 
Law of the See, VoL D, p. 274, Denmark: ibid. and Sweden: ibid. p. 275. 

62 See for instance the recent comments of Yugoslavia: A CONF..62/SR.104 
and Cyprus: A/CONF.62/SR.105. 

63 Art, 74 (LC.N.T.) states inter alia that the “ delimitation of the exciustve 
i es ie ee ee tee ee agreement 
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ever, Will, it seems, have to be worked out on a regional, subregional 
or bilateral level and thus will obviously depend on regional factors. 


PEACEFUL USES OF OCEAN SPACE 


For some time now there has been a growing tendency among 
several states of the international community to restrict the uses of 
ocean space to peaceful uses.“* Such instruments as the Treaty for 
the Prohibition of Nuclear Weapons in Latin America (Treaty of 
Tlatelolco) 1967,** the Treaty on the prohibition of the Emplace- 
ment of Nuclear Weapons and Other Weapons of Mass Destruction 
on the Seabed and the Ocean Floor and in the Subsoil Thereof 
(1971) and the various proposals to establish nuclear-weapon-free 
zones and zones of peace in divers areas of the world represent 
notable advances in this direction.** 

Within the narrower context of the current negotiations of the 
Third United Nations Law of the Sea Conference, there are those 
who are intent on limiting the freedom of navigation traditionally 
enjoyed by military ships and aircraft and restricting such uses of 
seas as the laying of “ military installations or devices” on the 
continental shelves of foreign states without their consent. On the 
other hand there are others who mainly for strategic reasons will 
not accept any such limitations on the freedom of navigation 
traditionally enjoyed by their military vessels and aircraft and, with 
respect to the continental shelf and the exclusive economic zones, 
are determined to restrict the competence of coastal states to a 
resource orientated jurisdiction. This conflict concerns mainly the 
breadth of the territorial sea, the juridical status of straits used 
for international navigation, the legal status of the exclusive 
economic zone and of the continental shelf and, perhaps, too, the 
nature of the activities which would fall within the regulatory power 
of the proposed international seabed Authority. 

It is clear that any extensions of the territorial sea beyond a 
fairly narrow band of water will affect, if not the freedom of 
commercial navigation, the passage of military vessels and aircraft, 
ginco under the régime of innocent passage which obtains in the 
territorial sea, there is no freedom of overflight for foreign aircraft 
and submarines are required to navigate on the surface and show 
their flags. Of course, with a 200-mile territorial sea,°* such con- 

43 For earlier attempts directed at the prohibition of the testing of nuclear 
weapons on the high seas see United Nations Geneva Conference on the Law of 


the Sea (1958), Second Committee, A/CONF.12/40, pp. 43-48. 
é» Article 4 of this Treaty extends the zone of application of the Treaty to areas 


high seas. 
67 See in particular the Special Report of the Conference of the Committee on 


xones, 

as As an instance of the “ territorialist ” tendency within the Third United 
Nations Law of the Sea Conference, seo draft article A/CONF.62/C.2/L.88 on the 
nature and characteristics of the territorial sea submitted by Ecuador. 
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sequences will be greater and will, indeed, result in several maritime 
areas of strategic importance to some states falling under the 
régime of innocent passage. 

The juridical status of straits used for international navigation 
has always been a significant issue in international maritime law but, 
with the general acceptance of a 12-mile territorial sea, it has become 
a matter of prime importance to the emerging law of the sea. As is 
by now well known, the general adoption of this new limit for the 
territorial sea will change the legal status of several straits, among 
which are included some of the most important straits used for 
international navigation. Such straits will fall completely within the 
territorial seas of the strait states and thus in areas where there 
previously existed freedom of navigation, the régime of innocent 
Passage will obtain. Such a result wil, of course, particularly affect 
the passage of military vessels and aircraft—a fact which has pro- 
duced in recent years an important conflict between the major 
Maritime powers and the strait states concerned. 

The resolution of this conflict seems to lie in the type of pro- 
posals embodied in Part II of the LCN.T. whereby in straits used 
for international navigation there shall exist “ the right of transit 
passage ” for all ships and aircraft (Art. 38). The compromise 
solution which is envisaged would, in fact, mean that all ships and 
aircraft will enjoy freedom of navigation and overflight in such 
straits subject to the observance of certain duties during their 
passage °° (Art. 39) and the right of the strait states to designate 
sealanes and traffic separation schemes in such straits (Art. 41) and 
to enact certain laws and regulations relating to transit passages 
(Art. 42). 

The question concerning the establishment of foreign military 
installations in the exclusive economic zone and on the continental 
shelves of coastal states without their consent is identified with the 
issue relating to the non-economic uses of the exclusive economic 
zone and of the continental shelf. With respect to the exclusive 
economic zone-and probably that part of the continental shelf 
falling within the zone, this matter has already been discussed.7° 
Over that part of the continental shelf which extends beyond 200 
miles ™ the coastal state will continue to exercise sovereign rights 
for the purpose of exploring it and exploiting its natural resources." 
In other words the coastal state possesses in this area a resource- 
orientated, functional competence and consequently it may be 
questionable whether the right of the coastal state to prohibit the 
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emplacement of military installations in such an area can be sup- 
ported in law, especially when # is observed that there is no 
provision similar to (Art. 59) in Part VI of the LC.N.T." Neverthe- 
less, the 37-state revised draft article on the continental shelf sub- 
mitted on August 13, 1974 at the Caracas session of the Third Law 
of the Sea Conference is significant and may still be indicative of 
the attitude of some developing coastal states on this matter. It 
stated that “No State shall be entitled to construct, maintain, 
deploy or operate on or over the continental shelf ™ of another State 
any military installations or devices or any other installations for 
whatever purposes without the consent of the coastal State.” 15 

Article 88 of the LC.N.T. expressly states that ‘‘the high seas 
shall be reserved for peaceful purposes.” The introduction of this 
somewhat novel provision into the law of the sea, which, it should 
be remarked, is not to be found in the 1958 Geneva Convention on 
the High Seas, certainly reflects the increasing desire among 
members of the international community to ensure that activities 
in ocean space should be reserved for peaceful purposes. In this 
context, however, it should also be noted that attempts to impose 
nuclear-free status on areas of the high seas™ have invoked 
criticisms from some states on the ground that such attempts even 
when embodied in agreements by “individual States or groups of 
States ” constitute an infringement of the principle of freedom of 
navigation." 

Given the climate of opinion with respect to the peaceful uses of 
ocean space obtaining among several members of the international 
community, it is not surprising that one of the important principles 
in the significant General Assembly Resolution 2749 CXXV)— 
Declaration of Principles governing the seabed and ocean floor, and 
the subsoil thereof, beyond the limits of national jurisdiction— 
should have been that the international seabed area shall be “ open 
to use exclusively for peaceful purposes.” In addition the resolution 


73 It must be noted too that Art. 78 maintains the legal status of the waters 
which He above the continental shelf and under Art. 86 the high seas begin at the 
200-mile Hit. 
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A/CONF.62/RCNG/1, pp. 66-67 and A/CO 
18 Doc, A/CONF.62/C.2/L.42/Rev.1: Third "United Natlons Conference on the 
Law of the Sea, Off.Rec., Vol ITI, p. 220. Note that 
1958 Geneva Conference on the Law of the Sea in the discussions on doc. 
Fe One eee Bulgaria. See too, the observations of the 
reoch Governmen 
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page 22. On this note Art. 4 of the Treaty of Tlatelolco which relate td tho zone of 
application of the Treaty. 
For the views of certain states on the question of nuclear-weapoo-free rones, 
see U.N. doc. A/31/189 of September 16, 1976. 
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stated that States should promote scientific research in the inter- 
national seabed area exclusively for peaceful purposes. The I.C.N.T. 
incorporates these principles in Article 141 and Article 143 respec- 
tively. 

To what extent and in what manner will the proposed International 
Seabed Authority possess the capacity to secure these objectives ™* 
is an obviously controversial question which has, in fact, been 
little discussed in the recent law of the sea transactions. The fact 
that (Art. 135) of the LC.N.T. declares that the legal status of the 
waters and airspace superjacent to the international seabed area shall 
remain unaffected by the régime to be created,7 and that the 
meaning of the notion of “ peaceful purposes ” is itself contro- 
verted © certainly renders the possible role of the Authority in this 
matter uncertain. Yet this trend of international opinion as it 
affects the international seabed area remains noteworthy. 


SOME GENERAL OBSERVATIONS ON THE UNITED NATIONS 
TaD Law OF THE SEA CONFERENCE 


Falling within the comprehensive mandate of the Third United 
Nations Conference on the Law of the Sea is the task of creating 
legal régimes for two areas of fundamental importance to the new 
law of the sea—the seabed and ocean floor and subsoil thereof 
beyond the limits of national jurisdiction (the international seabed 
area) and the exclusive economic zone. In attempting to establish 
legal norms for an area—the international seabed area which is to a 
large extent unknown, the Conference is in fact following important 
precedents such as the Antarctic Treaty (1959) and the’ Outer Space 
Treaty (1967). In common with these earlier efforts the Conference 
is running the risk, with all its concomitant dangers, of seeking 
solutions for many problems which are perhaps only capable of 
being settled when the necessary knowledge and actual experience 
has been obtained.“ However, in contradistinction to these earlier 


Ts On this seo the observations of the Iranian delegate in the Third Untted 





T» Cf. The observations of the Ukraintan Soviet Sodalist Republic Third United 
Nations Conferences on the Law of the Sea, Off.Rec., Vol. O p. 41 and U.S.A, 


"41 Cf. Thirtway’s observations on the 1963 Declaration on Outer Space and the 
a6 Outer Gots Tae Ie AAEE EA MaS line Gia COUA T: 
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treaties, that part of the proposed Convention, which deals with the 
régime of the international seabed area, will concern itself primarily 
with economic matters.™ This factor has, perhaps, above all others 
led Committee I of the Conference to think in terms of much more 
detailed provisions than were ever envisaged in the framing of, 
for instance, the Outer Space Treaty." The truth, as far as the 
international seabed area is concerned, is that the Third Law of the 
Sea Conference is engaged in creating fairly detailed legal pro- 
visions for a maritime area which is still to a large extent unknown. 
and for an economic activity which is for the most part untried.™ 
It is a type of law-making activity which bristles with difficulties. 
Yet, this manifest difficulty is offset, in this writer's opinion, by the 
necessity to fill, however inadequately, this vacuum, as it were, in 
the law of the sea or at least to set the development of the law 
in a noble direction. 

As to the new concept of the exclusive economic zone, although 
it still lacks a precise juridical content, the substantial support which 
it has received at the Conference has in fact provided the basis with 
which coastal states—developing as well as developed—have justified 
their adoption of exclusive economic zones or their intentions to 
adopt such zones.“ On this matter the remarks of the President 
of Mexico in introducing the Draft Decree Amending Article 27 
of the Constitution are particularly significant. He observed: 


“In proposing that the economic zone should come into force 
before the international convention is concluded, the Executive 
is of the firm conviction that it is not acting contrary to 
international law, but it is applying rules of the new law of the 
sea as reflected in the nt results of the United Nations 
Conference—rules which have been expressly or impliedly 

by a large majority of the international community.” 
(Statement by the President of Mexico in introducing the Draft 
Decree Amending Article 27 of the Constitution.) ** 


83 An observer has remarked that “Toute arritre-pemsfe économique était 


pécessités plan 
fond des mers.” Seo F. Eustache, “Le fond des mers et le drott des gens,” Journal 
du drou international (1970) pp. 844—897 at p. 877. 


to 
also run up against this difficulty. 
It should be observed that over half of the 130 coestal states have already 


a¢ Cf. the Resolution of the Council of the Communities which seem 
to rely more on rather practical considerations. It states in pert that “ the council 
considers that the present and unilateral steps taken 
or about to be taken by certain warrant action by the 
community to protect its legitimate interests in the maritime regions most threatened 
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In spite of the fact that no treaty has yet been adopted and that 
the Conference has as yet only produced an informal composite 
negotiating text ® some of these States seem to regard the con- 
sensus * obtaining in certain areas of the law of the sea par- 
ticularly that relating to the exclusive economic zone as sufficient 
per se to establish new norms in international maritime law.*° This 
phenomenon is significant. Though it is to a certain extent unique 
in the sense that it is somewhat difficult to conceive of it taking 
place outside the framework of this type of prolonged Conference. 
Nevertheless, it does provide some evidence for those who view the 
process of consensus as by itself creative of new norms in inter- 
national law." 








$1 The debate on this question is usually focused on the effects of the consensus 
which certain General Assombly resolutions reflect. The literature on the legal effects 
of General Assembly resolutions is considerable but on tha notion of consensus see 
particularty D’Amato, “ On Consensus”. The Canadian Yearbook of International 
‘Law, 1970, pp. 104-122, D’Amato, The Concept of Custom in International Law, and 
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SOME REMARKS IN CONCLUSION 


The law of the sea is undergoing fundamental changes and the 
Third United Nations Law of the Sea Conference is an important 
milestone in the process. The new law has now to accommodate a 
very wide and divergent set of interests—the interests of the 
developing countries, of the developed, industrialised world, those 
of the geographically advantaged countries, of the ‘ ‘ geographically 
disadvantaged ” and those of the military powerful States. It is this 
arduous and challenging task of accommodation which is the lot of the 
United Nations Third Law of the Sea Conference to discharge. 

It is important to observe how the Conference without as yet 
achieving any concrete results, that is the proposed law of the sea 
convention, is already determining the shape of the new law of the 
sea. As has already been observed, some of the generally accepted 
provisions of the LC.N.T. have, in fact, been regarded by certain 
States as embodying tout court the new norms of the law. At least, 
these provisions are furnishing “ guidelines ” for national legislation. 
The adoption of the exclusive economic zones by an increasing 
number of States is a clear instance of this phenomenon. 

The search for a generally acceptable international régime for the 
international seabed has drawn the law of the sea clearly within the 
context of the continuing dialogue between the developed and the 
developing world as to the nature of their international economic 
relations. In this sense the new law of the sea can make a most 
important contribution to perhaps one of the most challenging 
problems of our time. 

L. D. M. NEzson.* 


cf. Cheng, United Nations Resolutions on Outer Space: ‘' Instant” International 
Customary 


2 To the same affect seo for instance the observations of the British delegate at 
the Thirty-fifth session of the G.A: U.N. Doc, A/31/PV.17. 

The views expreased herein are personal and do not necessarily reflect the views of 
the Secretariat of the Third United Nations Conference on the Law of the Sea or of 
the United Nations. 

* LLM., PHD. (Low.) Senior Law of the Sea Officer in the Secretariat of the 
Third United Nations Conference on the Law of the Sea; formerly Lecturer in 
Law, London School of Economics. 
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STATUTES 


EUROPEAN ASSEMBLY Execrions Acr 1978 


The European Coal and Steel Community Treaty (ECSC) of 1951 
included an Assembly as part of its institutional structure. The 
Assembly was given supervisory powers over the new “ supra- 
national” High Authority and was also envisaged as a means of 
ensuring that the “ peoples of the States ” were represented in the 
Community. Although the ECSC Treaty provided that the members 
of this Assembly should be designated by the respective national 
patkiaments from among their members,’ it did envisage that the 
Assembly would eventually be elected by direct universal suffrage." 
However, before any such steps could be taken, two additional 
communities, the European Economic Community (EEC) and the 
European Atomic Energy Community (Euratom) were established, 
with institutional structures similar to those of the ECSC. It was 
agreed at the time of the establishment of the two new communities 
that there should be a single Assembly to act for all three com- 
munities.* The new treaties contained provisions similar to those 
found in the ECSC Treaty with regard to the composition of the 
Assembly.* 

The functions envisaged for the Assembly by the treaties are 

“ advisory and supervisory.”* However, the treaties grant the 
Abi the right of initiative on one matter, direct elections. It 
was therefore up to the Assembly to “draw up proposals for 
elections by direct universal suffrage in accordance with a uniform 
procedure in all Member States.” Such proposals were to be sent 
to the Council of Ministers which, acting unanimously, was to lay 
down the appropriate provisions to implement the Assembly’s 
proposals. Therefore, although the right of initiative belonged to the 
Assembly, the real power to bring about direct elections lay with 
the Council. 

The first proposal to the Council was made by the Assembly on 
May 17, 1960.* The Council took no action, despite reminders from 
the Assembly.’ The enlargement of the communities in the early 
19703 meant that there could be little prospect of direct elections 
for a few years, and it was not until the Paris Summit of December 
1974 that any further initiative was taken. Point 12 of the final 


1 Art. 21 (1). 

2 Art. 21 (3). 

3 Convention on SE ee Ad 

4 EEC Treaty, Arts. 137, 138; Euratom Treaty, Arts, 107, 108. 
5 EEC Treaty, Art. 13 

© J.O. 1960, 37/834 of June 2, 1960. 
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See for example tho resolution of March 12 1969, in which the the Assembly 
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communiqué indicated that the Heads of Government were in favour 
of direct elections and suggested that the Assembly should make 
the necessary proposals to the Council to enable such elections to 
take place at any time in or after 1978.° The Assembly’s reaction 
to this initiative was the Patijn convention,® which in a slightly 
amended form became the basis for the Council decision of 
September 20, 1976.1° The detailed provisions, annexed to the 
decision were in the form of the “ European Elections Act ” (EEA). 
The adoption of this Act was the final task to be undertaken at 
Community level, it then being the duty of the Member States to 
adopt the provisions of the Act “in accordance with their respective 
constitutional requirements,” | The European Assembly Elections 
Act 1978 (EAEA) was the result in the United Kingdom. 

The EAEA comprises nine sections and two schedules and is 
considerably shorter than the first EAE Bill presented to the House 
of Commons in June 1977. One of the interesting features of this 
Act is its long title, which refers not only to the more obvious 
purpose of the statute, direct elections, but also states that it is to 
“ ... prevent any treaty providing for any increase in the powers 
of the Assembly from being ratified by the United Kingdom unless 
approved by Act of Parliament.” This unusual constitutional pro- 
vision is found again in section 6. Treaty-making in the United 
Kingdom is an executive act, and the normal method of obtaining 
Parliamentary consent prior to ratification is by application of the 
Ponsonby Rule. This provides that treaties can be laid before 
Parliament for 21 days prior to ratification, and it is assumed that 
Parliament agrees with the treaty unless a negative resolution has 
been moved. Ratification is normally by an Order in Council. There 
is, however, no legal requirement that a treaty should be laid before 
Parliament, and neither a legal nor a constitutional requirement 
that a treaty be approved by an Act of Parliament. This provision 
was introduced into the EAE Bill in the course of the committee 
stage to allay the concern expressed by some Members of Parliament 
that direct elections would be the first step towards increasing the 
Assembly’s powers at the expense of those of the national parlia- 
ments.** Such concern is to a certain extent well founded. One of the 
arguments often put forward to justify the lack of progress in 
the implementation of Article 138 (2), was the futility of having 
direct elections to such a powerless institution. Conversely it was 
thought inappropriate to increase the powers of an Assembly which 
was not directly elected. Once this vicious circle is broken with the 
first election in 1979, there is almost certainly going to be pressure 
for increased powers. However, what is not so certain is the extent 

è Bul. E.C., 12—1974, p. 7. 

* Bull. RC. 1—1975, p. 95; O.J. No. C 32, Feb. 11, 1978, p. 15. 

10 76/787, O.J. L278, Oct. 10, 1976. Cmmd. 66 

11 EEC Treaty, Art. 138 (3). 


13 See the Green Paper Cmnd. 6399, See White: Papei Cond: 6768. 
13 ELC. Deb., VoL 943, Ser. 5, col. 793-870 
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to which increased powers for the Assembly would affect the 
national parkiaments. The proposals contained in the Vedel Report “* 
envisaged the Assembly having a power of co-decision with the 
Council of Ministers. Such an increase in the powers of the Assembly 
would possibly, but only indirectly, affect the Westminster Parlia- 
ment. This would be because of the doctrine of ministerial respon- 
sibility, under which Parliament has some power over Ministers, 
including those who, from time to time, make up the Council of 
Ministers. It is therefore by virtue of this doctrine that Parliament 
has some control over Council decision-making. To give the Assembly 
a power of co-decision would derogate from this control. The other 
major report concerned with the reform of the communities was 
the Tindemans Report on European Union, which suggested that 
the Assembly should be given a power of initiative. If implemented 
this would affect the role of the Commission as initiator of policy, 
but would be unlikely to have any real effect on national partia- 
ments. 

Section 6 (2) defines “ treaty” for the purpose of the section as 
i . any international agreement, any protocol or annex to a 
treaty or international agreement.” Its provisions will not therefore 
apply to informal agreements reached between the Assembly and the 
Council such as the “ conciliation procedure ” set up in 1975.7 


Distribution of seats and voting 

Section 2 implements Article 2 of the European Elections Act 
(EEA) by providing that the United Kingdom is to have 81 repre- 
sentatives. The allocation of the 81 seats between the various parts 
of the United Kingdom was left to the United Kingdom, and 
section 2 provides that there will be 66 representatives for England, 
eight for Scotland, four for Wales and three for Northern Ireland. 
One of the results of this division is that members elected for 
Scotland and Northern Ireland will represent fewer people than those 
members with English or Welsh constituencies. A more equal dis- 
tribution of seats, per head of population, between the various parts 
of the United Kingdom would have resulted in the over represen- 
tation of England. 

Section 2 has to be read in conjunction with schedules 1 and 2 
which inter alia are concerned with Assembly constituencies. There 
is to be one representative for each constituency in Great Britain, 
and three representatives for the constituency of Northern Ireland, 
making a total of 79 constituencies for the United Kingdom. This 
distinction between Northern Ireland and the rest of the United 
Kingdom was necessary to enable the single transferable vote system 


L O eee 
14 This was the report of an ad hoc, Working Party set up by the Commission to 
examine the whole question of the enlargement of tho Assembly's powers. Bull. 


15 Bull. B.C, 88/77. 
1¢ Bull. E.C, 2—1975, p. 87. 


Jan. 1979] STATUTES ` 69 


to be used in Northern Ireland (s. 3). It was realised that the use 
of the simple majority system for an election in Northern Ireland 
was unlikely to result in the election of three members representing 
the wide shades of political opinion to be found there. 

The voting system for the rest of the United Kingdom, however, 
is to be by simple majority vote (s. 3). The Act does not provide 
for even the possibility of proportional representation as the 
electoral system. This is the most important difference between the 
EAEA and the EAE Bill as first introduced into the House of Com- 
mons in 1977. The inclusion of a section on the method of election 
is in conformity with Article 7 (2) of the EEA which allows each 
Member State to make its own provisions for the electoral pro- 
cedure to be used. It can therefore be seen that the EEA does not 
completely implement the articles in the various treaties as they 
require a uniform electoral procedure." The Paris Summit of 1974 
had in fact made no mention of this requirement in its communiqué, 
and in the light of some of the problems which have had to be 
overcome in several of the Member States in implementing the EEA 
as it stands, it was probably fortunate that the Assembly did not 
press for the full implementation of the treaty articles. A uniform 
electoral system is still envisaged, and by Article 7 of the EEA the 
Assembly is once again given the task of making the necessary 
proposals. If such proposals are made and acted upon by the 
Council, consequent amendments to the EAEA would be required. 

The adoption of the simple majority system of voting required 
the various Boundary Commissions to establish the necessary 
boundaries for the 79 constituencies. This is provided for in 
Schedule 2. Had the regional list system been accepted as the method 
of election, as was initially envisaged, it would have been possible 
to determine the 12 proposed multi-member constituencies in a 
schedule to the Act. The procedure for establishing the boundaries 
is laid down in Schedule 2, and follows, with certain necessary 
amendments, the procedure prescribed by the House of Commons 
(Redistribution of Seats) Acts of 1949 and 1958. Provision is made 
for representations to be made to the relevant Commission within a 
month of the publication of the Commission’s initial recommendation 
(Sched. 2, para. 5). Some guidance is given to the Commissions in 
Schedule 2, paragraph 9 where it is stated that there should be a 
minimum of two parliamentary constituencies in each Assembty 
constitvency, and that a parkamentary constituency should not be 
included in more than one Assembly constituency. 

The final reports of the Boundary Commissions will be presented 
to Parliament for approval by Order in Council. It was estimated 
that the Boundary Commission procedure would take approximately 
18 weeks from the date of the Royal Assent to the Act. This meant 
that the United Kingdom could not be ready to take part in direct 
elections in Spring 1978. 

17 For example, EEC Treaty, Art. 138 (3). 
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Timing of elections 


Article 9 of the EEA establishes that within a period starting 
on a Thursday morning and ending on the following Sunday, each 
Member State can fix the date for the election. Schedules fix the 
date for the election. Schedule 1, paragraph 3 provides that it will 
be by an order of the Secretary of State that a day will be appointed. 

The actual period referred to in Article 9 EEA is, by Article 10 
to be established by the Council of Ministers. In the absence of a 
uniform electoral procedure the EEA requires the Member States 
to lay down the appropriate procedures for filling seats which fall 
vacant during the term of office of the Assembly. By virtue of 
Schedule 1 paragraph 3 (3) in such circumstances there should be a 
by-election on a day appointed by order of the Secretary of State, 
“|. being a day not later than six months after the occurrence of 
either . . . (a) notification of the vacancy by the Assembly .. . ; or 
(b) declaration of the vacancy by the Secretary of State.” 

An interesting point to be noted is that, unlike the position with 
regard to the holding of a by-election for a vacancy in the West- 
minster Parliament, there is a maximum statutory time limit for 
the holding of a European by-election. This is not specifically 
required by the EEA. It is perhaps something that could be followed 
with regard to the holding of by-elections for Westminster. 


Candidates 


As with candidates for elections in the United Kingdom, there are 
no requirements that an individual must possess before he can 
stand for election to the Assembly. Instead, the type of person who 
may be a candidate is regulated negatively, by prescribing that 
membership of the Assembly shall be incompatible with the holding 
of certain positions within the Community, such as that of a Judge 
or Commissioner (Art. 6). It is, however, expressly provided that: 
“The office of representative in the Assembly shall be compatible 
with membership of the Parliament of a Member State.” Thus there 
is provision for the continuation of the so called “ dual mandate,” 
although it is no longer a necessary requirement for membership. 
Article 6 (2) entitles Member States to lay down at national level 
additional rules relating to incompatibility. For United Kingdom 
requirements such rules are to be found in Schedule 1, paragraph S. 
The disqualifications found in this schedule ere broadly similar to 
those which apply to membership of the House of Commons. There 
are, however, three categories of persons who, although disqualified 
from membership of the House of Commons, will be entitled to 
become members of the Assembly. They are: all Peers **; Ministers 





18 This exception is not surprising as tt would have been anomalous to have 
allowed the dual mandate to continue for members of the House of Commons, but 
not for members of the House of Lords, 
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of Religion; and certain offices which are normally prohibited under 
the House of Commons Disqualification Act 1975. 

The last category includes two types. First those offices mem 
tioned in section 4 (stewardship of Chiltern Hundreds etc.) are 
specifically stated not to amount to a disqualification from member 
ship of the Assembly. Secondly the Secretary of State is given power 
to designate in an order, that certain of the offices listed in Parts 
I and ID of Schedule 1 of the House of Commons Disqualification 
Act should not be regarded as disqualifying offices in relation to the 
Assembly. In effect this means that the only offices which will always 
disqualify an individual from membership of the Assembly are 
judicial offices and offices, such as High Sheriff, which are disquali- 
fications for particular constituencies only. 

Schedule 1, paragraph 6 sets out the necessary judicial proceedings 
which are to be followed in case of disputes as to disqualifications 
under paragraph 5, and provides that such disputes are to be settled 
by the relevant United Kingdom court. This is in accordance with 
Article 11 of the EEA which empowers the Assembly to rule on any 
disputes which may arise out of the provisions of the EEA.” 
However, it specifically states that the Assembly shall not have such 
a power over any disputes which may occur in relation to the 
various national provisions. On the other hand the Assembly does 
have authority to verify the credentieis of representatives (Art. 11). 


The Franchise 


Persons normally entitled to vote at parliamentary elections may 
vote in Assembly elections. In addition peers have been specifically 
enfranchised. However, a United Kingdom national living abroad, 
will not be eligible to vote, as an elector has to be registered at an 
address within an Assembly constituency. 


Miscellaneous 

The EAEA also provides for payment of the cost of elections 
(8. 7), and for the establishment of returning officers and the other 
staff necessary for the smooth running of an election (Sched. 1, 
pare. 4). The Secretary of State is empowered to make regula- 
tions on the general conduct of elections, including the limitation of 
expenses (Sched. 1, para. 2 (3)). Such regulations must be made 
before the first election can take place and have to be laid before 
Parliament and approved by an affirmative resolution (Sched. 1, 
para. 2 (6) ). 

The EAEA seems to fulfil the requirements of the EEA but it 
is not a particularly pro-European statute in two respects, namely, 
the inclusion of the prohibition on an increase in the powers of the 
Assembly without the approval of an Act of Parliament and the 





1® This would therefore include ruling om the various types of incompatibility 
laid down by Art 6. 
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decision not to grant the franchise even to United Kingdom 
nationals living within the Member States of the Communities. The 
Act also differs from similar provisions in all the other Member 
States in its absence of any system of proportional representation. 
The EEA and the various national provisions are, however, the first 
step towards the establishment of a democratic Assembly, although 
it would seem, at least from a United Kingdom point of view, that 
any further developments may take some time. 


Patricia M. LEOPOLD. 


Tue STATE Ismouniry Acr 1978 
Introduction 


The State Immunity Act represents a major change in the law 
on state immunity to be applied by the courts of the United King- 
dom. The Act not only enables the United Kingdom to ratify the 
Brussels Convention of 1926 with its 1934 Protocol on immunity of 
state-owned ships ? and the European Convention on State Immunity 
1972,* but also codifies the law on the immunities to be afforded to 
any state in proceedings before the courts of the United Kingdom. 
Because the immunities granted by the Act are more restrictive than 
the regime under the European Convention, the United Kingdom 
will be making a declaration to this effect under Article 24. Such a 
declaration will enable the law on state immunity in the United 
Kingdom to develop beyond the limits laid down by the European 
Convention. The Act follows the trend of recent developments in the 
common law rules. Since Lord Denning’s famous lone dissent in 
1958 in Rahimtoola v. Nizam of Hyderabad,* the judges have shown 
themselves increasingly willing to reconsider the old authorities 
under which foreign states were immune from virtually all proceed- 
ings before the courts of the United Kingdom.‘ The passing of the 
Act is also in part due to the concern of the City (and the Govern- 
ment) that valuable business would be lost to New York as a con- 
sequence of the passing by the United States Congress of the Foreign 
Sovereign Immunities Act 1976.° The Solicitor-General, Mr. Peter 
Archer commented in the debate of the Bill in the Second Reading 
Committee, 

a a a eS es ee 

1 International Convention for the Unification of Certain Rules relating to the 
iy ee Vessels 1926 (Cmd. 5672) and Protocol (Cmd. 5673). 


3 [1958] A.C. 379. 
4 Philippine Admiral [1976] 1 All E.R. 78, noted at (1976) 92 L.Q.R. 166; 


961; Trendtex Trading Corporation v. Central Bank of Nigeria [1977] Q.B. 529; 


(hereinafter cited as Trendtex) noted (1977) 93 L.Q.R. 330 and (1977) 26 
I.C.L.Q. 674; and C. Crarnikov Ltd. v. Centrala Handlu Zagranicznego “ 7 


ILM. 88. 
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“ The position now obtaining in the courts of the United States 
accords with the interests of all those who, in commerce or 
finance, engage in transactions with foreign States. Unless we 
change our law, much of the work connected with these trans- 
actions—an important invisible export—could be lost to this 
country.° 


The Act came into force on November 22, 1978 and the United 
Kingdom has thus joined the ever-increasing number of states who 
adopt the doctrine of restrictive immunity under which a state is 
granted immunity only in respect of certain acts in the exercise of 
sovereign authority (acta iure imperil). 

Part 1 of the Act is closely modelled on the European Conven- 
tion,” whose main principles (with variations, some of great signi- 
ficance) are applied globally. The basic approach of this part of the 
Act is to provide an exhaustive list of cases in which there is no 
entitlement to immunity and to state a residual rule that in other 
cases a state impleaded before the courts of the United Kingdom is 
entitled to immunity (s. 1). Part I contains provisions implementing 
the important Articles of the European Convention which require 
states to give effect to judgments of the courts of other Convention 
countries against them. This is the only part of the Act that is 
limited to the European forum. The only really significant provision 
of Part II deals with the personal immunities of sovereigns and 
heads of state. 

The detailed provisions of Part 1 of the Act can perhaps best be 
considered in the context of those questions which have most vexed 
the judges when considering state immunity. 


Who is entitled to immunity? 

In the earliest cases, this question gave rise to no difficulties, 
because it was easy to recognise a sovereign when he appeared! 
But the machinery of government has long since passed from the 
control of a sovereign individual. The affairs of state and the 
business of government now rest with large bureaucratic organisa- 
tions which appear in many guises. This development is, of course, 
responsible for the shift in terminology from “ sovereign immunity ” 
to “state immunity.” The problem of what constitutes a state 
agency and whether it should enjoy immunity has vexed the courts 
on a number of occasions.* Section 14 of the Act seeks to avoid 
some of the difficulties, though others will remain. The Act makes 
a distinction between a “‘ state” and a “ separate entity.” The term 
“state ” includes the head of State, the government and depart- 





© H.C Deb., VoL 949, col. 412 (May 4, 1978). 

T See the useful explanatory report attached to the text of the Convention in 

Cmnd, 5081 and the article by Sinclair, “The European Convention on State 
” (1973) 22 LCL.Q. 254, 

§ Seo Krana v. Tass Agency [1949] 2 All E.R. 274; Baccus S.R.L, V. Servicio 

Nacional del Trigo [1957] 1 Q.B. 438; Trendtex and Roltmpex. 
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ments of the government. The test for other bodies—separate 
entities—is twofold: (1) are they distinct from the executive organs 
of the government? and (2) are they capable of suing and being 
sued? If they are, they are separate entities and are not entitled to 
immunity unless the proceedings relate to activities in the exercise 
of sovereign authority in respect of which a state would enjoy 
immunity. The questions raised are essentially the same as those the 
courts have asked, and will, of course, still have to ask as cases 
falling in the grey area come before them. But the answers to those 
questions can now be given in the light of the provisions of section 
14, and, so far as acts in the exercise of sovereign authority are 
concerned, in the light of sections 3-11 of the Act. Thus it would 
seem that, under the statutory regime, the Tass Agency and the 
Spanish grain agency, Servicio Nacional del Trigo, would be 
separate entities, although as regards the Tass Agency, there may 
be some difficulty in satisfying the test of its capacity to sue and be 
sued.’ The new approach also coincides with the approach taken in 
the two most recent cases, Trendtex and Rolimpex. 


For what activities can a State claim immunity? 


Sections 3-11 of the Act catalogue cases of non-immunity. Most 
of the sections contain savings and exceptions and some require 
specific jurisdictional links with the United Kingdom before the 
courts of the United Kingdom will exercise jurisdiction. The general 
pattern is to exclude from entitlement to immunity acts not in the 
exercise of sovereign authority (acta iure gestionis), though it should 
be noted that immunity is denied even for some acts in exercise 
of sovereign authority. 

The most significant group of cases for which there is to be no 
immunity is to be found in section 3, which deals with certain 
contractual obligations. The provisions of this section are very wide, 
and indeed are much wider than the corresponding provisions of the 
European Convention. No immunity attaches to commercial trans- 
actions (s. 3 (1) (a) ), which are defined to include any contract for 
the supply of goods or services (s. 3 (3) (a)), any loan and any 

tee or indemnity in respect of a loan or other financial 
obligation (s. 3 (3) (6)), and any other transaction or activity 
otherwise than in the exercise of sovereign authority (s. 3 (3) (c)). 
Consequently it will no longer be necessary to consider the distinc- 
tion between commercial activity and acts of sovereign authority 
when dealing either with contracts for goods or services or with the 
listed financial dealings, but for other transactions falling under 
subsection 3 (c) the problematic distinction remains. In the most 
difficult cases it will be for the courts to determine whether a stato 
has descended into the market place or is acting in exercise of 


[Oe 
* See Lesser, “ Rolimpex: A Sweet Solution to Logal Status” (1978) 128 New 
L.J. 591, June 15, 1978. 


Jan. 1979] STATUTES 75 


sovereign authority. So under the statutory rules, if a state buys 
cement, or borrows money, it will not matter to what purpose the 
cement, or money, is to be put, the transaction is deemed to be a 
commercial transaction to which no immunity attaches. This again 
follows the decision of the Court of Appeal in Trendtex whereby 
one looks to the nature rather than the purpose of the transaction. 
On the other hand if a state enters into a contract with a United 
Kingdom corporation for the manufacture of aircraft to a particular 
specification, then the transaction will fall within section 3 (3) (c) 
and the availability of immunity will depend upon whether the 
contract is in the exercise of sovereign authority. If it is not, as for 
example if the aircraft were to be used exclusively for commercial 
purposes, *° then it is a commercial transaction to which no immunity 
attaches. However, even if it is decided that the contract is in the 
exercise of sovereign authority, as it would be if, for example, the 
contract was for fighter planes for the state’s air force, that is not 
necessarily an end of the matter. The second limb of section 3 may 
come into play. 

Section 3 (1) (b) provides that no immunity attaches to “ obliga- 
tions arising under a contract (whether a commercial transaction 
or not) which falls to be performed wholly or partly in the United 
Kingdom.” The important point to note about this subsection is 
that it applies regardless of the nature of the transaction. Thus the 
subsection will cover the contract for fighter planes if they are to 
be built in the United Kingdom. The primary purpose of the 
subsection is to encompass cases falling foul of the test in section 
3 (3)(c) where there is the requisite jurisdictional link with the 
United Kingdom when the obligation arises under a contract. 

There are special provisions in section 4 relating to contracts of 
employment (other than such contracts with diplomatic missions and 
consular posts: s. 16). The section is closely modelled on the 
corresponding provisions (Art. 5) of the European Convention. The 
basic reason for drawing a distinction between contracts of employ- 
ment and other contracts was that in certain circumstances it was 
thought to be justiflable to allow immunity for proceedings arising 
from such contracts, as when the employee is a national of the 
employing state. Thus as a general rule section 4 provides that no 
immunity attaches to proceedings arising from a contract of 
employment where there is the requisite jurisdictional link, that is, 
either the contract was made in the United Kingdom, or the 
contract is to be performed wholly or in part in the United King- 
dom. But the denial of immunity does not apply where the employee 
is a national of the employing state at the time of the claim, or 
where the employee was neither a national of, nor habitually 
resident in, the United Kingdom at the time the contract was made. 
As an exception to this exception, no immunity attaches to the 


on ee OE 
19 It will be observed that the purpose of the transaction will usually be relevant 
in this type of case. 
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proceedings if the contract of employment relates to work for an 
office or agency of a state in the United Kingdom for commercial 
purposes, unless the employee was habitually resident in the 
employing state at the time the contract was made. 

As with many of the sections in this Part of the Act, the parties 
may “otherwise agree in writing,” but section 4 (4) provides a 
constraint on this possibility whose meaning is not altogether 
obvious. Subsection 4 provides that the parties may not agree other- 
wise “ where the law of the United Kingdom requires the proceed- 
ings to be brought before a court of the United Kingdom.” * This 
implements Article 5 (2) (c) of the European Convention which 
provides that parties can contract out of the denial of immunity 

“ unless in accordance with the law of the State of the forum, the 
courts of that state have exclusive jurisdiction by reason of the 
subject-matter.” Thus it would seem that a clause “otherwise 
agreeing” will not have the effect of ousting the jurisdiction of the 
industrial tribunals where the employment protection legislation 
of the United Kingdom imposes an embargo on contracting out of 
the jurisdiction of the tribunal.** 

A further case of non-immunity worth mention is section 6, 
which deals with proceedings relating to immovable property and 
relating to both movable and immovable property where the state’s 
interest arises by way of gift, succession or bona vacantia. Such 
proceedings will not attract immunity. Tho section is widely drafted 
and would seem wide enough to encompass proceedings relating 
to mortgages, nuisance, defective premises and trespass, actions to 
establish the existence of a lease and actions for possession. The 
remaining cases of non-immunity, while of considerable practical 
importance, are less startling and seem to follow logically from the 
earlier broadly drafted cases.¥ 

Given the long catalogue of cases for which a plea of immunity 
will be of no avail, the general exceptions to the denial of immunity 
take on some significance. The two most important exceptions arise 
for two quite separate reasons. First, it is provided that nothing in 
the Act is to prejudice the privileges and immunities available under 
the Diplomatic Privileges Act 1964 and the Consular Relations 
Act 1968.1¢ Of course, the considerations underlying diplomatic 
and consular privileges are very different from those underlying the 
present Act. Secondly, it is open to the parties to “ agree otherwise ” 


11 “ Commercial purposes ” are defined by reference to s. 3 (3) : a 17 (D). 

12 See below. 

13 By s 22 (1) “ court ” inchides tribunal. 

a Boe; for example, t M0 nw leg get eat aoi 
The remaining cases are certain tortious acts (s. 5), proceedings relating to 
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in relation to certain transactions" for which immunity is denied. 
The basis for this provision is that it was felt that there was no 
justification for interfering with freedom of contract but it does 
seem slightly odd from a conceptual point of view that a party to 
a transaction with a state should be able by agreement to determine 
the state’s answerability to the courts of the United Kingdom. To 
take an optimistic point of view, the provision may simply be 
included to enable the parties to agree, for example, that the 
courts of some other country are to have jurisdiction should a 
dispute arise, 

In respect of proceedings where immunity is denied, there is a 
basic rule that no execution will be levied against the property of 
the state concerned (s. 13), although in certain circumstances such 
process may issue against the property of the state used for com- 
mercial purposes. The provisions of section 13 are highly technical 
because of the interaction of the Convention regimes and because 
of the consequences of the United Kingdom’s intention to make a 
declaration under Article 24 of the European Convention. 


In what circumstances can a State waive immunity? 


The major change made in this area is that in future a state will be 
bound by a prior agreement to submit to the jurisdiction. 
Further, this prior agreement may be contained in a treaty as well 
as in contractual documents. Under the Act (s. 2) a state submits 
to the jurisdiction either (1) by prior agreement, (2) by express 
submission, (3) by instituting the proceedings, or (4) by intervening 
in the proceedings other than to claim immunity or assert an interest 
in property in certain cases. The common law rule embodied in 
Sultan of Johore v. Abubaker Tunka Aris Bendahar ™ that a state 
submitting to the jurisdiction at first instance is deemed to submit 
for the purpose of any appeals is now contained in subsection 6. 
Provision is also made as regards those persons deemed to have 
authority to submit to the jurisdiction on behalf of the state con- 
cerned. A submission may be made by or on the authority of the 
head of a diplomatic mission, or by an agent of the state in respect 
of proceedings arising out of a contract he has concluded on behalf 
of the state concerned. 


Recognition of foreign judgments 

Part I of the Act, which only applies as regards states parties to 
the European Convention,” implements that part of the European 
Convention which imposes on states an obligation to give effect to 





17 gs, 3, 4, 8 and 9. ‘ 

18 This reverses the common law rule, Seo Kahan v. Pakistan Federation [1951] 
2 K.B. 1003, Baccus S.R.L. v. Servicto Nacional del Trigo, supra, note 8 and Duf 
Development Co, Ltd. v. Kelantan Government [1924] A.C. 797. 

19 [1952] AC. 318. 

40 At present, Austria, Belgfom and Cyprus. 
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a judgment against them given by the courts of a contracting 
state. Section 18 of the Act requires the courts of the United 
Kingdom to recognise judgments given against the United Kingdom; 
it is, of course, well understood that recognition has a very 
different meaning from enforcement. Indeed the Convention 
regime couples the obligation to give effect to judgments with a 
prohibition on the levying of execution against the property of a 
state. Section 19 lists a number of situations when the courts of 
the United Kingdom need not recognise a judgment; some of these 
exceptions are based on the French ordre public principle, which 
has no direct English counterpart. It will be interesting to see how 
the courts of the United Kingdom assimilate these continental 
concepts. l 


Personal Immunities of Heads of State 


The Vienna Conventions™ defined with some precision the 
privileges and immunities attaching to diplomats and consular 
officers and this Act codifles the immunities that will be afforded 
to states and state agencies. Thus the only area that would have 
remained exclusively governed by the common law would have 
been the personal immunities of heads of state. Section 20 of the 
Act therefore codifies the law in this area by assimilating the 
position of heads of state, their families and private servants with 
that of the head of a diplomatic mission and his retinue under the 
Diplomatic Privileges Act 1964 with one or two extensions of 
immunity (s. 20 (2) ). Thus virtually the whole of the law relating 
to privileges and immunities of any kind is now governed by 
statute. 


Conclusion 


No one who reads this Act would deny that it is a highly 
technical piece of legislation and this brief note can do no more 
than highlight its broad approach. Yet, notwithstanding its techni- 
cality, at the conceptual level it represents an exciting change of 
basic policy (albeit following well in the wake of criticisms of the 
doctrine of absolute immunity) on state immunity. This area has 
troubled the courts and has perhaps been the most fruitful source 
of case law on the interaction of international and municipal law. 
As a result of this Act, there should be fewer cases, but there are 
still issues that will have to be resolved by the judges—some in those 
areas that have in the past proved most troublesome. These will 
occur in the borderline areas where it is difficult to establish (1) 
whether the entity claiming immunity falls within the definition of 


31 Seo J. H. C, Moris, Dicey and Morris on the Conflict of Laws Oth ed., 1973), 


13 Seo Sinclair, supra, note 7 at pp. 273-276. 
23 Cmnd. 1368 and Cond, 2113. 
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“state” or “ separate entity,” and (2) whether the activity in respect 
of which immunity is claimed is in exercise of sovereign authority 
in those cases where such consideration is still relevant. What the 
Act does achieve is a broadly clear statement of the law in this 
tricky area, and this must be re-assuring to those whose activities 
and transactions bring them into frequent legal relationships with 
foreign states and state agencies. Despite the technicality of its 
provisions, the purpose of the Act is clear—the burden of showing 
entitlement to immunity will in future weigh much more heavily 
with those who assert immunity. 
Rosin C A. WHITE. 


REPORTS OF COMMITTEES 


REFORMING HOUSE OF COMMONS PROCEDURES: ANOTHER EPISODE 


In 1971 the House of Commons Select Committee on Procedure 
produced a voluminous report on The Process of Legislation,’ which 
provided a wealth of evidence about the parliamentary stages of the 
legislative process and generated some useful reforms. Since then, 
successive sessional procedure committees (and the House of 
Commons Services Committee) have chipped away at some of the 
obstacles to parliamentary efficiency. But all the time there has 
been a lingering sensation that these exercises, useful though they 
may be in stimulating incremental change and minor cosmetic 
surgery, must one day be overtaken by a much more drastic 
reappraisal of where parliamentary government stands, where it 
should be going, and what can be done to help it get there. 

The main justification for such a view is that the constitutional 
context within which Parliament operates has changed drastically, 
and is still changing, while Parliament itself has altered hardly at 
all: one only has to consider the implications of Britain’s member- 
ship of the European Communities and of direct elections to the 
European Parliament, the fact that devolution to Scotland and 
Wales is just around the next corner (and English regional govern- 
ment may be around the next corner but one), the fact that proposals 
for a United Kingdom Bill of Rights can no longer be regarded as an 
eccentric fantasy, that we have had to live with minority govern- 
ment, that there has been a proliferation of “ quasi-governmental ” 
agencies operating out of range of traditional methods of parlie- 
mentary accountability, and that the survival of the House of Lords 
(at least in its present form) has once again become a matter for 
political debate. There has in the past few years been increasing con- 
cern about the emergence of a “corporate” state which by-passes 
or even negates traditional modes of representation, and about the 
implications of an apparent tendency towards more extensive 
government intervention, reflected in increasingly large and 
ambitious programmes of legislation. It has long been evident that 
procedural adjustment merely nibbles at the edge of the problem 
of adapting a nineteenth-century model of parliamentary govern- 
ment to cumulative changes in the constitution, the component 
aspects of which have in turn developed in an unintegrated and 
unplanned way. 

No one (least of all the present writer) supposes that there is 
some magical formula which could achieve rational parliamentary 
reform to accommodate all the foregoing factors; but at least some 
benefit might be gained from considering the role of the House of 





1 H.C. 538, 1970-71. See this writer’s comments (1972) 35 M.L.R. 289. 
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Commons in a wider context than that usually adopted by parlia- 
mentarians trying to reform their own institution. Early in 1975 
it began to be rumoured that the Government was about to launch 
a wide-ranging inquiry into parliamentary procedure. Was this going 
to be something bigger than the usual Procedure Committee 
exercises? 

On July 7 the then Leader of the House of Commons, Mr. 
Edward Short (now Lord Glenamara) stated, in reply to a question 
by Mr Giles Radice, that “a major review of parliamentary pro- 
cedure ” was planned for the autumn, though the exact form of 
the exercise was not yet decided.* Several Members voiced their 
opinions about what should be covered; but perhaps the most 
significant remark came from Mr. Michael English who said that 
“this House and the other place are masters of their own pro- 
cedures, and that a Joint Committee would be better than any such 
body as a Royal Commission or anything of that sort.” Mr. Short 
agreed that a Royal Commission would take too long, but suggested 
that the House “should bring in one or two people from outside 
to help us ”"—adding (Hansard does not reveal whether his tone of 
voice was ironic) that “ I think the public have a point of view 
here too.” 

The Queen’s Speech delivered on November 19, 1975, promised 
that “ proposals will be put forward for a major review of the 
practice and procedures of Parliament.” On February 2, 1976, Mr. 
Short initiated an adjournment debate on parliamentary reform. His 
speech correctly identified a central problem: “it is, without doubt, 
the growth in governmental activity and the extent of the expertise 
its scrutiny demands which has done most to alter the balance of 
power between the Executive and Parliament.” * But some of his 
own ideas for reform—such as sending Bills to committee for their 
report stage and making use of “framework Bills” to enable a 
Minister to fill in legislative detail by extensive recourse to delegated 
legislation ‘—reflected the usual ambivalence in the role of a 
reforming Leader of the House who is also a member of the 
Executive. The rest of the debate was wide-ranging but generally 
predictable: some Members did show awareness of the wider and 
deeper constitutional and governmental problems which transcend 
issues of procedure. Only two or three Members supported Mr. 
Short’s suggestion for including a minority of members from outside 
the House on the inquiry, and about a dozen spoke decisively 
against. All the signs were that this would be another narrow pro- 
cedure inquiry along conventional introspective lines. And so it 
proved to be. 


ee peimaiy ee were more goneral ana en nore miih man 
principles, scrutiny of secondary legislation would have to be very much better than 
it is.” Minutes of Evidence, Q. 132. 
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The Committee and its Report 


On June 9 the House appointed a 16-member Select Committee 
(with no “ outsiders ”) “to consider the practice and procedure 
of the House in relation to public business and to make recom- 
mendations for the more effective performance of its functions ” : 
the appointment was for the duration of the Parliament. The Labour 
M.P. for Warrington, Sir Thomas Williams Q.C., was later elected 
its chairman. Meanwhile the House of Lords had also held a debate 
on procedure, on March 11, 1976, and it set up its own Committee 
on July 19, with the power to consider private as well as public 
business. Thus the opportunity for the slightly broader-based option 
of a Joint Committee was not taken. The Lords Committee has 
produced three reports up to the time of writing.* The two 
committees agreed to exchange papers, and held one concurrent 
meeting to discuss dates of sittings and matters arising out of the 
Report of the Renton Committee on the Preparation of Legislation, 
which had appeared in May 1975.* 

The Commons Committee (with which this account is concerned) 
held 58 sittings, at 15 of which it took oral evidence—almost 
exclusively from “insiders.” |" Its report was published in August 
1978, together with e substantial volume of written memoranda. * 
The Committee set up two sub-committees—one to investigate the 
working of the committee system of the Canadian House of Com- 
mons (extensively reformed along “ specialist ” lines in 1968) and 
the other to draft detailed proposals relating to standing com- 
mittees on statutory instruments and EEC documents and to the 
rules about the interruption of business at 10 o’clock. 

The Committee sums up its approach in the following words: 

“ The essence of the problem . . . is that the balance of advan- 
tego between Perkiament and Government in the day to day 
working of the Constitution Js now weighted in favour of the 
Government to a degree which arouses widespread anxiety 
is inimical to the proper working of our perliamentary democ- 
racy. We believe that a new balance must be struck, not by 
changes of a fundamental or revolutionary character in the 
formal powers of the institutions concerned, but by changes 
in practice of an evolutionary kind, following naturally fro 
present practices. Wo have approached our task not in the hor 
of making the job of government more comfortable, the 
weapons of Opposition more formidable, or the life of the back- 
bencher more bearable, but with the aim of enabling the 


s HLL, 141, 1976-77; ELL. 256, 1976-77; FLL. 126, 1977-78. 
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House as a whole to exercise effective control and stewardship 
over Ministers and the expanding bureaucracy of the modern 
state for which they are answerable, and to make the decisions 
of Parliament and Government more responsive to the wishes 
of the electorate.” ° 
The essential ingredients of the traditional, incrementalist philosophy 
of parliamentary reform adopted by (or thrust upon) successive 
Select Committees on Procedure could hardly be more succinctly 
stated. 

The summary of recommendations at the end of the Report lists 
76 items under eight main headings: public Bill procedure, dele- 
gated legislation, European Communities legislation, the select 
committee structure, select committee organisation, power to send 
for persons, papers and records, financial control, and organisation 
of sessions and sittings. 

Several of the Committee’s recommendations about public Bills 
echo what was said in the Renton Report (Sir David Renton was 
himself a member of this Committee). It is cautious about pre- 
legislation committees, but accepts the view of most of those who 
gave evidence (and of virtually everyone else who takes any inter- 
est in parliamentary procedure) that something is seriously wrong 
with standing committees. The Committee suggests, first, that 
standing committees should include some members drawn from 
the appropriate departmental select committee (see below) and, 
secondly that, as an experiment, most Bills should be committed 
automatically to modified standing committees (called public Bill 
committees) which would have up to three sittings in select com- 
mittee form, with powers to take evidence, before assuming their 
conventional non-inquisitorial shape. 

It is almost de rigeur for any package of parliamentary reforms 
to include some variant upon the familiar theme of specialised 
select committees: here the Procedure Committee elaborates upon 
an earlier plea by the Expenditure Committee for a comprehensive 
set of departmental select committees with adequate supporting 
staff. The Committes, after “ weighing the advantage of a radical 
and effective committee system against the need to retain the 
Chamber as the focus of the political and legislative work of 
Parliament ” (a fairly explicit reference to the thrust of evidence 
given by Mr. Michael Foot, Mr. Short’s successor as Leader of 
the House),* and having considered relevant issues of manpower 
and resources, comes down with commendable firmness in favour 
of a revised structure based upon twelve smallish subject-committees 
“each charged with the examination of all aspects of expenditure, 

® Report, paras. 1.5 and 1.6. 

10 Eleventh Report from the Expenditure Committee, The Ciril Service, H.C. 
535-1, para. 161. 

11 Minutes of Evidence, especially Q. 223. It was with some justice that Mr. 
Kenneth Baker referred to Mr. Foot’s views about the working of the House of 


Commons and the extent of backbench influence fn ft as “ romantic .. . describing 
... a golden age which has never actually existed ” (Q. 238). 
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administration and policy within the responsibilities of a single 
government department or two or more related departments.” 1 The 
Expenditure Committee, together with the select committees on 
Nationalised Industries, Science and Technology, Overseas 
Development, the Parliamentary Commissioner, and Race Rela- 
tions and Immigration would be absorbed into the new structure: 
the Public Accounts Committee, the Joint and Select Committees 
on Statutory Instruments, the Select Committee on European 
Secondary Legislation, and the Joint Committee on Consolidation 
Bills would be retained as separate entities. 

Reform of the committee structure will never in normal political 
circumstances be alowed by a Labour or even a Conservative 
government (notwithstanding some recent pronouncements by Mr. 
Francis Pym and others in favour of radical change) to upset the 
dominance of the executive over the legislature. Neither Mr. 
Callaghan (who once called Mr. Crossman’s proposals for empower- 
ing select committees to summon Ministers to give evidence “an 
outrage ”) ® nor Mr. Foot is likely to countenance changes in the 
direction proposed. A vocal element within the Labour Party 
strongly opposes committee reforms which might blunt the edges of 
adversary politics. But there can be little doubt that some system of 
well-integrated and well-serviced investigatory committees holds the 
only key to enabling the House of Commons to become an efficient 
rather than a dignified part of the constitution (though this is not 
the same thing as suggesting them as a means to making Parliament 
a countervailing force to an Executive which is backed up by the 
elaborate bureaucratic apparatus of an interventionist state; nor 
can we assume a priori that such an objective, even if it were 
feasible, is desirable). In any event, the formula preferred by the 
Procedure Committee though a welcome step forward, is a limited 
one in so.far as the proposed committees would not be allowed to 
harness their specialist expertise to the scrutiny of primary legisla- 
tion, where the need for procedural improvement is particularly 
acute. 

The proposals outlined above must be considered in conjunction 
with complementary recommendations on committee organisation. 
The Committee cites statistical evidence suggesting that select com- 
mittee reports are infrequently debated, that when they are it is 
usually on a “ take note ” motion rather than on a substantive one, 
and that the attendance at such debates is often disappointing. The 
Committee recommends that select committee debates should have 
priority on eight Mondays each session. It also endorses observa- 
tions made previously by the Expenditure Committee on the 

12 Report, paras. 5.16 et seg. 


18 R. H. S. Cromman, The Diaries of a Cabinet Mimister, Vol. 2, p. 308. 
14 Sixth Special Report, FLC. 476, 1971-72; First Special H.C. 68, 
issued to departments 
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desirability of prompt governmental replies to ‘committee reports, 
and suggests that a record of reports and of replies by the Govern- 
ment should be included in the official Sessional Returns. The 
Report recommends that consideration be given to paying select 
committee chairmen “ a modest additional salary,” and that immedi- 
ate steps be taken to recruit additional supporting staff. 

A separate chapter is devoted to the extent of committees’ powers 
to send for persons and papers: the Committee has in mind recent 
instances where, for example, the Education, Arts and Home Office 
Sub-committee of the Expenditure Committee was refused access to 
departmental information which had already been shown to the 
OECD; and where the Chairman of British Steel declined to reveal 
correspondence with his sponsoring ministry to the Select Com- 
mittee on Nationalised Industries. The report suggests new pro- 
cedures whereby ministerial refusal to allow information to be dis- 
closed could ultimately lead to a vote of confidence on the floor 
of the House. Interestingly, the Report includes as Appendix D the 
“ Memorandum of Guidance for Officials Appearing before Select 
Committees,” as well as a learned memorandum by the Clerk of 
the House (Appendix C) tracing the history of this recondite but 
fascinating constitutional issue (in which the late Sir Courtnay 
Ibert finds himself, rather surprisingly, promoted to co-authorship 
of Josef Redlich’s classic work, The Procedure of the House of 
Commons.) 

On financial procedure the Committee takes the realistic view that 
“ successful control of total public expenditure . . . can only flow 
from the interest of the Executive in limiting taxation and inflation; 
and control of expenditure in detail will result from pressure for 
restraint generated from the centre, and diffused over the com- 
ponent parts of the public service.” $ Some of the Committee’s 
specific proposals in this context carry on a battle commenced a 
year previously when the Expenditure Committee called, inter alia, 
for extensions in the audit functions of the Comptroller and Auditor 
General and the Exchequer and Audit Department to encompass 
the district audit and the examination of the accounts of all 
bodies in receipt of public funds.** The Government quickly re- 
jected most of these constitutional enormities,** and the ingeniously 
modified version of the schemes suggested here (based largely on 
evidence from the C. and A.G. himself) is unlikely to make much 
headway. 

The final chapter, on sessions and sittings, contains interesting 
postwar statistics on such matters as hours of sitting and the com- 
mittal of Bills. This evidence suggests “that the House has accom- 
modated a greater volume of business, partly by transferring 
business to small committees, and partly by sitting later, particularly 

15 Report, para. 8.5. 


16 Op. ctt. (at note 10), paras. 153-157. 
1” Cmnd. 7117 (1978), paras. 91-99. 
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in the last decade.” * (The increased workload is also discussed 
elsewhere in the Report ® and in the written evidence *). The 
Committee’s recommendations include a proposal that 200 afirma- 
tive votes be required to carry a motion suspending the 10 o’clock 
closure rule. Elsewhere in this chapter the Committee expresses the 
view that: “the work of the Member of Parliament should be a 
full time job. .. . We believe that the arrangement of parliamentary 
sittings to enable Members to pursue outside employment conflicts 
with our idea of a modern and effective parliamentary system” ™ 
This is fighting talk: nevertheless, the idea of morning sittings is 
rejected, partly because of the increase in morning committee 
work and partly because of the failure of Mr. Crossman’s experi- 
ments in the late 1960s. The minutes of proceedings bear eloquent 
testimony to the rift within the Committee over these issues.** Hard- 
pressed Members may take some comfort from the recommendation 
that Friday’s business should normally run from 9.30 a.m. to3 p.m, 
to ease weekend dispersal problems. 


Conclusions 


The Procedure Committee has managed to score a few bulls- 
eyes in its quest for procedural rationality, though it seems unlikely 
that its main proposals will make much headway. But few ideas 
of any real novelty or substance emerged from this exercise. Even 
the minutes of oral and written evidence yield only a few scraps 
of original thought. In this respect the Report contrasts unfavourably 
with the wealth of evidential material by the 1971 Process 
of Legislation exercise. One is left % Ji ion that the thin 
vein which has yielded at least ‘a few nu ‘of worthwhile pro- 
cedural rationalisation in the Bast: 15 yopts ar 80 is now completely 
worked out. 

This is not entirely the fault of the Comtittee, it is simply that 
the job that is now needed—and that will be needed more em- 
phatically when the constitutional sandstorm generated in the next 
few years by devolution and European direct elections has settled 
down—is much too big for this kind of inquiry. Some glimpses of 
the potential scope for a much broader approach to parliamentary 
reform can be found in the work of the Royal Commission on the 
Constitution, and particularly in its minority report ™; but that 
exercise contemplated Parliament from too great a distance, just as 
the Procedure Committee invariably contemplates it from no 


18 Report, para. 9.7. 

19 bid. paras. 1.13-1.15. 

10 Appendices to Minutes of Evidence, appendix 1, paras. 19-36. Memorandum by 
the academic members of the Study of Parliament Group. This wes virtually the only 
substantial piece of “ outside” (seo note 7, ante) evidence considered by the 
Committees. 


33 Report (Minutes of Proceedings, July 17, 1978), pp. 82-88. 
a3 Cmnd. 5460-I (1973), Chap. VI. 
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distance at al. As S. A. Walkland says, in his perceptive essay, 
“ The Politics of Parliamentary Reform,” “ The time has gone when 
it was possible to discuss Parliamentary reform in a vacuum, or with- 
in the cosy confines of a political system adhered to by all the 
players of the game, as if it were a matter of internal consequence 
only, solely connected with procedural technique.” ** And, to adapt 
Mr. Short’s words, quoted earlier, the public does indeed have a 
point of view here too. 


GAVIN Drewry. 





24 (1976) xxtx Parliamentary Affairs, pp. 190-200, 199. 





NOTES OF CASES 


ACCESS TO MEDICAL REcoRDS—DIscovERy, CONFIDENTIALITY 
AND PRIVACY 


THE medical record is at the core of the confidential doctor-patient 
relationship. It usually contains personal, sensitive information and 
any unauthorised disclosure by the doctor has legal and professionál 
consequences. Many aspects of confidentiality in health care are of 
current concern. The subject of this note primarily concerns the 
relationship between the patient and his own medical record. 

One of the long established cases where medical confidentiality 
may have to be broken is in judicial proceedings. In the United 
Kingdom a doctor has no immunity if called upon by the court 
to give evidence, although ways exist of softening the impact this has 
upon the medical conscience. It has also long been possible to 
obtain an ordet for discovery of medical records in personal injuries 
litigation. In 1968 the Winn Committee? proposed that the judicial 
power to order discovery should be widened on the grounds that 
early disclosure of reports would conduce to the settlement of 
actions on terms that were fair to both sides or, failing that, to the 
preparation of an agreed medical report and so avoid the need to 
call medical experts at the trial. The Administration of Justice Act 
1970 implemented these proposals: section 32 provides that after 
proceedings have commenced any parties thereto may apply for a 
court order compelling a person who is.not a party to the proceed- 
ings to disclose and produce documents to the applicant; section 31 
contains similar provisions in favour of a potential plaintiff against 
a potential party to the proceedings—that is, before it is known 
whether proceedings can or will be commenced. Each section pro- 
vides that discovery ‘is made “ to the applicant.” ;® 

The medical profession was uneasy about this development: it 
could have serious effects upon ‘the privacy of clinical records of 
individual patients; it might encourage “‘ fishing expeditions ” where- 
by patients might try to seek information for the purpose of pursuing 
unjustifiable claims; and, as will be discussed later, it could be’ 
distressing for the patient to see his own record. Responding to these 
fears, the Court of Appeal in a series of decisions* held that the 
statutory powers to order production of medical records “to the 
applicant ” should be confined to “ medical advisers of the appli- 

cant.” Thus, a plaintiff and his legal advisers were able to discuss 
medical matters with their medical adviser who could answer ques- 
tions by reference to the medical notes and records but he was not i 
able to allow the plaintiff or legal adviser to read them. 


1 Report of the Committee on Personal Injuries Litigation. 1968. Cmnd. 3691. 





Northampton H.M.C. [1974] 2 All E.R. 772; Davidson v. Lloyd Aircraft Services 
[1974] 3 All E.R. 1; Deistung v. S.W. Metropolitan R.H.B. [1975] 1 All BR. 573.. 
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The House of Lords in McIver v. Southern Health” has now 
reversed this clumsy procedure and confirmed that the words “ pro- 
duced to the applicant ” must be given their clear meaning. 

In earlier decisions Lord Denning had developed the arguments 
for limiting disclosure only to medical advisers +: medical notes and 
records are very difficult for laymen to understand and they may 
easily be misinterpreted; also notes and records may refer to actual 
or possible diagnoses which could greatly disturb the patient if 
known to him, such as giving him six. months to live or'indicating a 
suspected malignant cancer. Lord Diplock was not convinced: in 
their consideration of medical reports the applicant and legal ad- 
visers can have the assistance of the medical adviser 1 in interpreting 
them; 

“and, if there is matter in them of which it would be better for 
the applicant himself not to know (which could only arise where 
he was the patient concerned), his legal adviser would no 
doubt take precautions to prevent the information Pee 
known to his client. This kind of situation can arise at the trial 
when medical evidence about a party to an action is being 
given. It is dealt with by common sense and humanity.” 
A further argument for restricted disclosure is that records and notes 
may contain statements made by the patient himself or by relatives 
which may be embarrassing and distressing if made known. But it 
was pointed out that “irrelevant” parts of a document can be 
covered up when the document itself is produced and also that 
documents disclosed on discovery, unlike evidence given in court 
at the trial, are confidential in the ‘sense that they may not be used 
by those to whom they are disclosed for any other purpose than 
that action. 

Lord Diplock did leave open the possibility that in exceptional 
circumstances a court might, in its discretion, refrain from making 
any order on an undertaking by the hospital to produce a report 
to someone other thar the applicant, but this was doubted by other 
Law Lords, for “the acceptance of such an undertaking regardless 
of the applicant’s wishes would simply open the door to impermissible 
escape from’ the statutory obligation in the circumstances 
postulated.” * 

This decision of- the House of Lords on a seemingly narrow 
point does raise wider issues. Where access to medical records is 
provided to applicants other than the patient, the issue is one of 
protecting the privacy of the patient as far as is possible. The 
House of Lords has confirmed that only “ relevant information ” in 
the records need be disclosed and, also, that the seal of confiden- 
tiality follows the information into the hands of the disclosee save 
for purposes connected with the proceedings.* 


3 [1978] 2 All E.R. 625. 4 Seo Davidson v. Lloyd Aircraft Services, supra. 

5 Per Lord Edmund-Davies at p. 628.. |. 

6 Seo also Medway v. Doublelock Ltd. [1978] 1 All E.R. 1261, and cases therein 
cited. 
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Where the applicant is seeking to gain access to his own medical 
record, the question arises whether, quite apart from judicial pro- 
ceedings, a patient has or should have a general legal right to see 
his own medical record. The confidentiality between doctor and 
patient is the privilege of the patient, not that of the doctor, and 
so if the patient sees fit to waive it, it is not open for the doctor to 
refuse to disclose the information *—at least to a third party; but 
what of the patient? It is assumed, and there is some case law in 

support, that since the property in the records is vested in the 
health authorities, there is no common law right for the patient to 
recover or to see his own record.* However, it is possible to use e 
copyright analogy to argue that there is a difference between the 
property in the physical material on which the medical notes are 
recorded, in which the patient does not have a proprietary interest, 
and the information thereon, in which the plaintiff does have an 
interest. Whatever the technical common law position may be, there 
is increasing public pressure to give patients a right of access to their 
own records. Some American States, Massachusetts for example, 
provide a statutory right for patients to have access to their records 
and to copies for a reasonable fee; and the American Privacy Pro- 
tection Study Commission has recently urged that individuals 2 should 
have the right to see and copy their medical records, either directly 
or (to return to the issue in McIver v. Southern Health) through 
a licensed medical care professional, together with the opportunity 
to dispute and correct errors. Similar demands are being made in 
England: parliamentary questions have been put and in comparable 
situations in the area of consumer credit individuals now have the 
right to obtain from credit reference agencies a copy of the file 
relating to them and the right to require erroneous information on 
the file to be removed or amended.’ 

Medical confidentiality has become increasingly diluted by the 
development of the principle of “ extended confidence”: medical 
records may be seen not only by the patient’s doctors but also by 
the health care team, secretaries, administrators and in some cases 
by social workers. Whatever limits are placed on the boundaries of 
extended confidence, it is ironic that amongst the interested parties 
it is only the patient himself. who is regarded as incompetent to see 
his own confidential record. 

It is always difficult to change entrenched attitudes, but changes 
do occur. There is now greater awareness of the notion of truly 
informed consent to surgical procedures; this could also be matched 
by a recognition that patients who ask for full information should be 
entitled to it. In McIver Lord Diplock was prepared to accept that 
even a legal adviser could take precautions to prevent medical in- 





Boyle v. Glasgow Infirmary, 1969 S.C. 72, Court of Semon. For a comparable 
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formation becoming known to his client. Of course this is an issue 
of common sense and humanity and it does present doctors with 
the most difficult moral problems. But does that mean that in law 
a person should be denied information about himself from his own 
‚medical adviser when he expressly requests it? 


GERALD DWORKIN. 


UNACCEPTABLE ACCEPTANCE? 


ÍN a recent article in this Review + the present author argued that 
in the law of contracts generally a repudiatory breach operates 
automatically to bring a contract to an end unless the disadvantaged 
party chooses to waive the breach and affirm the contract: there is 
therefore no need for him to prove that he “ accepted ” the breach 
as terminating the contract. However, in Thomas Marshall (Exports) 
Lid. v. Guinle, Megarry V.-C. strongly rejected the argument that 
contracts are automatically determined by repudiatory breaches 
and reasserted that “acceptance” of a repudiatory breach was 
necessary to terminate a contract of employment. 

The plaintiff sought an injunction to restrain an employee from 
acting m breach of express terms in his contract of employment 
whereby he had undertaken not to solicit the plaintiff's customers 
or suppliers on his own account or misuse his employer’s confiden- 
tial information. The employee argued that as he had unilaterally 
repudiated the contract, it had automatically come to an end in 
spite of the fact that the employer had wanted to continue with it: 
accordingly, since the contract had ceased to exist, he was no longer 
bound by these contractual obligations. 

Not surprisingly, perhaps, Megarry V.-C. was unimpressed by 
these unmeritorious contentions. After reviewing the cases on 
“automatic” termination of contracts of employment he concluded 
as follows *: 

“|. . I have great difficulty in accepting the view that 
contracts of employment are an exception to the general 
rule for repudiation, and that they are terminated forthwith 
by the repudiation, whether or not the innocent perty elects 
to accept it as doing so.” 


He then rejected the doctrine of automatic determination either 
in its wide form, viz. that every fundamental breach or breach of 


1“ The Effect of a Repudiatory Breach” (1978) 41 M.L.R. 137. Dicta of Lord 
Denning M.R. and Shaw L.J. in the recent case of Photo Production Ltd. v. Securicor 
[1978] 3 All E.R. 146 at pages 152 and 155 respectively, provide further support 
for the author’s thesis in that article, 
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a fundamental term automatically brings the contract to an end, 
or in its narrower form, viz. that the contract ceases after such a 
breach if the wrongdoer desires it to do so. 

_Clearly, the learned Vice-Chancellor was anxious that the 
defendant should not be able to take advantage of his own wrong 
and thereby avoid his contractual obligations. However, it was 
not necessary to endorse the “‘ acceptance” analysis of the effect 
of a repudiatory breach in order to achieve this end. The solution 
is simple. A repudiatory breach automatically brings the contract 
to an end provided the disadvantaged party does not elect to waive 
his right to treat the contract as terminated as a result of the 
repudiation.‘ Since the plaintiff in this case wished to continue 
with the service agreement, the contract of employment was thereby 
affirmed and the employee remained bound by its obligations in 
spite of his repudiation. The defendant was therefore in breach 
of the relevant express terms of his contract. and the court could 
grant the employer an injunction to stop further breaches since 
the effect of the injunction was not to prevent competition per se 
nor to compel the employee to work for the employer.’ 

The present writer’s insistence that it is the repudiatory breach 
and not the disadvantaged party’s acceptance of it which brings 
a contract to an end, is not simply a matter of theoretical importance. 
For there is evidence to suggest that adherence to the “ acceptance ’"” 
analysis may work injustice in the law of unfair dismissal. It has 
now been settled by the Court of Appeal * that an employee is only 
constructively dismissed for the purpose of unfair dismissal when 
his employer is guilty of a repudiatory breach which the employee 
has elected to treat as discharging him from further performance. 
On the “ acceptance ” analysis the employee terminates the contract 
by resigning: on the “automatic” determination theory, the 
contract is terminated by the employer’s repudiatory breach, ie. 
by the employer’s wrongful act, and the employee’s resignation is 
merely evidence that he is not affirming the contract. The distinction 
can be crucial as the decision of an industrial tribunal in Russell v. 
John Gill (Transport)* illustrates. As a result of paragraph 5 (6) of 
Schedule 1 to the Trade Union and Labour Relations Act 1974 *— 
now section 55 (5) of the Employment Protection (Consolidation) 
Act 1978—if an employee is wrongfully dismissed, then the date 
of the dismissal is to be taken as the date on which the statutory 
minimum notice he should have been given would have expired. In 
this way an employee may be able to establish the twenty-six weeks 
of continuous employment needed to qualify for relief for unfair 
dismissal. However, in this case the tribunal held that paragraph 
For a fall discussion, see Thomson op. cit. note 1. 

£ 16 of the Trade Union and Labour Relations Act 1974, 

estern Excavating 


See 
Western (BCC) Ltd. v. Sharp [1978] 1 All E.R. 713. 
[1978] LR.L.R. 196, 
To 
197. 





be found in para. 10, Part II, Schedule 16 to the Employment Protectlar 
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Act 1975. 
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5 (6) cannot be used where an employee is constructively dismissed. 
It was pointed out that the paragraph only operates when notice 
was given by an employer “or (where no notice was given) when 
the contract of employment was terminated by the employer.” *® 
Adopting the “‘ acceptance ” approach, the tribunal maintained that 
the paragraph could not apply as it was the employee’s resignation, 
his “ acceptance ” of the employer’s repudiatory breach, and not 
the act of his employer which terminated the contract! This absurd 
result can only be avoided if the courts are prepared to adopt the 
other view, viz. that it is the employer’s breach which terminates 
the contract and the employee’s resignation is merely evidence 
that he (the employee) does not intend to waive the breach and 
affirm the contract. 

At present, however, the approach of the Employment Appeal 
Tribunal is not settled. In M.S. Rose (Heating) Ltd v. Edgington*° 
Cumming Bruce J. (as he then was) held that: 

“|... in an ordinary case of dismissal the unilateral act of the 
employer [i.e. his repudiatory breach] terminates the contract. 
Tt is a repudiation, but requires no acceptance as there is 
nothing that the employee can do but accept.” 


On the other hand, in the recent case of Walker v. Wedgwood™ 
Arnold J. maintained that in order to establish a constructive 
dismissal the employee had not only to prove that his employer 
had been guilty of a repudiatory breach but must also demonstra- 
tively show that he left his employment because of it. Consequently, 
it is not sufficient for the employee merely to act in such a way 
as to indicate that the contractual relationship will not be continued, 
e.g. by leaving, thus showing that he does not wish to waive the 
breach and thereby affirm the contract, but he must tell his employer 
that he is resigning because of the employer’s repudiatory mis- 
conduct. 

These unfortunate developments arise from the complexities of 
the “‘ acceptance” analysis. They can only be avoided when it is 
realised that the injustices which result from the “ acceptance” 
analysis outweigh its utility as a convenient shorthand method of 
describing the disadvantaged party’s right to elect not to treat 
a repudiatory breach as terminating a contract.4 

J. M. THOMSON. 


’ Italics added. 

10 [1977] LC.R. 844, 854, 

11 Satman Engineering Co. Ltd. v. Campbell Engineering Co. (1948) 65 R.P.C. 
12 For an important survey of the contractual problems rated by the concept 
of dismissal, seo Patrick Elias, ‘‘ Unravelling the Concept of Dismissal ” (1978) 7 
LL.J. pp. 16 et seg.; 100 et seg. 
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TRADE SECRETS: THE SPRING-BoARD UNSPRUNG 


THE imparting of confidential information in circumstances of con- 
fidence imposes an obligation upon the recipient not to make any 
unauthorised use or disclosure of the information.’ Not only the 
original disclosees, but as well persons to whom the former relay tho 
information are under an obligation of confidence.” The protection 
afforded extends to personal? as well as commercial or technical 
information (trade secrets), Tt was in a decision concerning the latter 
type of information that the “ spring-board doctrine” arose‘: 


“\ . . @ person who has obtained information in confidence is 
not altowed to use it as a spring-board for activities detrimental to 
the person who made the confidential communication, and 
spring-board it remains even when aH the features have been 
published or can be ascertained by actual inspection by any 
member of the public. 
. the possessor of such information must be placed under 
a special disability in the field of competition in order to ensure 
that he does not get an unfair start.” * 


It is suggested that, as stated above, and ag applied in later cases, the 
spring-board doctrine has tended to distort the law of trade secrets. 
However two recemt decisions, Potter-Ballotini Lid. v. Weston Baker 
and others, and Harrison v. Project & Design Co. (Redcar) Ltd., 
demonstrate that whatever confusion may have arisen, as presently 
understood the spring-board doctrine offers no departure from basic 
premises inherent in the obligation of confidence. 

As a fundamental proposition it is submitted that the obligation 
of confidence arises and continues only so long as the information 
disclosed is confidential, ie. neither “public property [nor] public 
knowledge.” * Generally, confidential information wiH only be re- 


OE ANE ITE ET) ae eel Ae për Moegarry J. See 
also Gareth Jones, “ Restitution of Benefits Obtained Breach: of 
aa a (Om 86 LOB A We Cyc Oba bf oai 
Information in Engish Law” (1975) 6 L I. C. 43; S. Ricketson, “ Confidential 
Information—A New Proprietary Interest ” (1977) 11 ML.U.L.R. 223. 
2 See for example International Tool Ltd. v. Kollar (1968) 67 D.L.R. (2d) 386; 
Printers & Finishers Lid. v. Holloway [1965] R.P.C. 239. Note however the recent 
remarks of Lord Denning in Dunford & Elliott Lid. v. Johnson and Firth Ltd. 
Corel T FS Re 14, 149, where it is suggested a finding that the third party mew 
information is subject to an obligation of confidence is required before the 


by injunction. 
3 For example Duchess of Argyll v. Duke of Argyl [1965] 1 All ER. 611; 
Prince Albert v. Strange (1849) 1 H. & Tw. 1. 
4 Terrapin Lid. v. Builders’ Supply Co. (Hayes) Lid. [1967] R.P.C. 375: Also 
set out earlier in a footnote to the reasons of the Court of Appeal [1960] R.P.C. 
128, 130. 
5 Ibid. at pp. 391-392 per Roxburgh J. 





* [1977] R.P.C. 202, T [1978] F.S.R. 8L 
3 Saltman Engineering Co. Ltd. v. Campbell Engineering Co. (1978) 65 R.P.C. 
203, 215 per Lord Greene. U. information is mere 


confidence, Yet this proposition seems to have been recently lost sight of by Megarry 
V.-C. in Thomas Marshall (Exporters) Ltd. v. Gunle [1978] 3 W.L.R. 116 (Ch. D.) 
at 136 where it is suggested that, even if a trade secret has fallen into the public 
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garded as such where there has been some attempt to maintain 
secrecy.’ It is clear, however, that the courts have liberally interpreted 
the requirement of confidentiality. Limited disclosures of the infor- 
mation will not destroy confidentiality.'* Confidential information 
contained in plans and sketches remains confidential oven after 
finished articles made pursuant to the plans are released to the 
public." 

The information ceases to be confidential when it is made available 
to the public in such a manner that the information can be learned 
without “a great deal of labour and calculation.” ®© The publication 
of a patent specification destroys the confidentiality of the information 
contained therein." “The secret, as a secret, cease[s] to exist.” * 

The confidentiality of information can be destroyed through three 
channels: the discloser, disclosee or a third party. It is submitted 
that irrespective of who makes the publicising disclosure, once the 
information ceases to be confidential there no longer can be any 
obligation of confidence. Yet the decision of Cranleigh Engineering v. 
Bryant" raises an obstacle to the preceding proposition. There 
Roskill J., relying on the spring-board doctrine, seems to shave 
suggested that the obligation of confidence continues indefinitely, 
terminating only when the initial discloser himself destroys the 
confidentiality..* In that case an injunction was awarded restraining 
the defendants from using information contained in a patent specifi- 
cation published not by the plaintiff but much earlier by a third party. 
Although the resuk in the decision can be supported,’ to the extent 


so long as the individual who imparts the information believes, on reasonable 
arises, 


11 Saltman Enginering Co. Ltd. v. Campbell Engineering Co. (1948) 65 R.P.C. 
203, 215; Contrast in patent law “secret user” (Bristol-Myers Co. v. Beecham 
Group Ltd. [1974] A.C. 646; [1974] 1 All ER. 333 ŒL.) ). 

13 Ibid. 


13 0O. Mustad & Son v. Allcock & Co. Ltd. and Dosen [1963] 3 All ER. 416 
(ALL.) Franchi v. Franchi [1967] R.P.C. 149; Yates Circutt Foil Co. v. Blectrofoils 
Lid. [1976] FSR. 345. Yet for a suggestion that publication of a patent specification 
should not be taken to per se destroy confidentiality, see W. R. “ Protection 
of Confidential Information in Engtish Law” (1975) 6 LLC. 43, 48. 

Son v. Allcock & Co. Ltd. and Dosen, supra, note 13, 

1s [1964] 3 All E.R. 289. 

16 Jbid, at p. 302, For a criticism of this aspect of the decision see R. J. Roberts, 
“Corporate Opportunity and Confidential Information: Birds of a Feather that 
er eee snags or Canacros of a Different Colour? ” (1977) 28 Can.PatR. (2d) 

17 On the basis of a breach of a corporate fiduciary duty. “ Any other conclusion 
would tnvotve putting a premium on dishonesty by managing directors” [1964] 
3 All E.R. 289, 302 per Roskill 3. For another example of argument on the basis 
of confidential information where the facts suggest a breach of corporate fiduciary 
duty see Baker v. Gibbons and others [1972] 2 All ER. 759. 
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that it suggests that the existence of an obligation depends on who 
destroys the confidence, it is respectfully submitted the decision is 
wrong.’ 

Of the three channels suggested, most difficulties arise when the 
secret is extinguished by the very individual who is under an 
obligation not to disclose the information. Still, it is submitted that 
from the moment the secret is destroyed the disclosee is no longer 
under an obligation of confidence, This does not in any way detract, 
however, from the fact that the disclosure itself is a breach of 
confidence for which the discloser is entitled to relief. 

Judicial confusion on the issue of confidentiality has traversed 
beyond the question of who destroyed the secret into the realm of the 
remedy of the injunction. While confidentiality is a necessary 
condition for the establishment of a right, it also figures into the 
question of remedy. Once information ceases to be confidential, either 
through a breach or subsequent to it, the injunction is not an 
appropriate remedy ™ since the disclosee is no longer under an 
obligation to keep the information confidential. But even where the 
information is stil confidential when the remedy is sought, a per- 
manent injunction goes too far since it precludes the use of mfor- 
mation after it becomes public knowledge.’® To place the disclosee 
under a “special disability” for all time is to punish him for his 
breach of faith rather than protect confidential information." 

It is with the above comments in mind that the writer welcomes 
the two recent decisions, In Potters-Ballotini Lid. v. Weston Baker and 
others™ the appelant, manufacturer of ballotini (glass beads) was 
appealing a decision of Nield J. who refused an interlocutory injunc- 
tion to restrain a number of individuals from misusing confidential 
information. The appeal was dismissed, but in his judgment Lord 
Denning said, “ Although a man must not use such information as a 





18 For a contrary view sco Gareth Jones, “ Restitution of Benefits Obtained in 

Breach of Another's Confidence ” (1970) 86 L.Q.R. 463, 468-470. 
19 See Robin~-Nodweil Mfg. Lid. v. Foremost Development Ltd. (1966) 52 
of American approaches 


represented by Shellmar Products Co, v. Allen-Qualley Co., 87 F. 2d 104 (th Ctr. 
1936) and Conmar Products Corp. Y. Untversal Slide Fastener Co., 172 F. 2d 150 
(2d Cir. 1949) see A. Turner, Law 0f Trode Seat (1967) at 4T 458 aca W. 
“Trade Secret Litigation; Injunctions and other Equitable Remedies” 
(1977) 9 Patent L.Rev. 27L 
20 Soo International Tools Ltd. v. Kollar (1968) 67 D.L.R. (2d) 386, 393 where 
rel ar rope Mioa uo bile grea Te E rat ceaaaegaed by the following: 
See t other 


= Since it is concetvable sometime in the future, some person than 
the nen may by bit oan, Sl Pg la ee ae ronnie 
improper disclosure the plaintiff's secret, evolvo a 


31 However, where the breach of confidence is also a breach of fiduciary duty 
a perpetual injunction may be the appropriate remedy. See Blcor Chem. Corp. Y. 
Agrt-Sul. Inc., 494 S.W. 2d 204 (Tex. Civ. App. 1973). 

33 [1977] R.P.C. 202. 
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spring-board to get a start over others, nevertheless the spring-board 
does not last forever.” * 

This statement provides an important gloss on the ambiguous 
language found in the seminal case: “. . . and spring-board it 
remains even when all the features have been published or can be 
ascertained by members of the public.” * It is suggested that it 
is now clear that the above statement is to be taken to mean no 
more than that an obligation of confidence, (le. an obligation not to 
use the information as a spring-board) survives only so long as the 
information remains confidential. 

Even more instructive in illustrating the proper approach to the 
law of confidence is the recent decision of Graham J. in Harrison 
v. Project & Design Co. (Redcar) Ltd.™ Stated simply, the facts 
are as follows: the plaintiff designed a chairlift, and applied for 
a patent for his invention. Subsequently, he gave the details and 
drawings of the Hft to the defendants who expressed an interest 
in manufacturing the plaintiff's invention. One such chairlift was 
produced and the plaintiff was paid a royalty. But the defendants 
continued to manufacture lifts first according to the plaintiff’s 
design and later to a modified pattern without the plaintiffs per- 
mission. The plaintiff brought an action to restrain both the 
infringement of his patent and the use of confidential information. 

As to the latter claim Graham J. found that the defendants 
* should pay for the privilege of using the plaintiffs idea.” ** But 
on the authority of Potters-Ballotini he noted that the spring-board 
advantage gained by the use of the confidential information is of 
limited duration. 

From there Graham J. was led to an assessment of the evidence 
and a determination as a question of fact of when the information 
ceased to be confidential. The learned judge concluded that while 
it would be wrong to preclude the defendants from using the 
information after that date, that did not mean the defendants 
were not liable to pay for the use before the information stopped 
being confidential.*” 

While it is suggested the decision reflects a proper approach to the 
obligation of confidence it is interesting to note how Graham J. 
handled the issue of the extinguishment of confidence. He apparently 
concluded the same acts can be both a breach of confidence and an 
infringement of patent. The publication of the specification in the 
course of acquiring the patent was not taken to have destroyed the 
confidence.” However, little guidance is provided as to what acts 
did in fact lead to this resuk. The publication of the specification 


33 Ibid. at p. 206. 
34 Terrapin Lid. v. Builders’ Supply Co. (Hayes) Ltd. [1967] R.P.C. 375, 391. 
25 [1978] FSR. 81, 
46 Ibid. at p. 87. 
27 Although Graham J. left open the question of the precise relief pending 
Mei en ee ee 
. note 13. 


VaL. 42 (1) 4 
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followed by a reasonable time thereafter for dissemination of jts 
contents, or the availability of the lift through marketing together 
with the publication of the specification, can be offered as possible 
explanations. A determination of which party’s acts ied to the 
destruction of confidence becomes important im assessing appro- 
priate relief. If it was the defendant’s unauthorised use, it is 
irrelevant that the plaintiff, as in the present case, gave the 
information to the defendant with the intention that the latter 
commercially exploit it. 

As to the assessment of damages as a remedy for breach of 
confidence, it is important to compensate the olaintiff only for a 
misuse of confidential information. When the defendant’s breach 
results in the extinguishment of confidence there seems some merit in 
calculating damages as the Court of Appeal did in Seager v. 
Copydex Lid. (No. 2)™ by analogy to damages in conversion, 
ie. the market value of the willing buyer and seller.** In the 
Harrison case, whero it appeers the defendant’s acts may have 
led to the destruction of confidentiality, damages assessed on such 
a basis would be appropriate. However, where the plaintiff, unlike 
Mr. Harrison, intends personally to manufacture goods employing 
the confidential information, such a remedy requires modification. 

Perhaps, as some would welcome, breach of confidence is develop- 
ing into a tort.*! “ The essence of the duty seems more likely to 
be that of not using without paying, rather than not using at all.” *? 
The judgment in Harrison v. Project & Design Co. (Redcar) Ltd. 
seems to support this proposition. But whatever the proper juris- 
dictional basis of the right, it is important to recognise what the 
law is endeavouring to protect and provide a remedy commensurate 
with that goal It is submitted the recent clarification of the 
spring-board doctrine has done just that. ; 
W. J. BRAITHWAITE. — 


CALCULATING DAMAGES: INFLATION AND INTEREST ! 


Tae basis for the calculation of damages in fatal accident cases is 
simplicity itself. In dealing with an ordinary working man the court 
awards to his dependants the capital sum which would be required 
to purchase an annuity equal to the annual benefit which the 


18, 720. 
lump sum is asscesed and paid, then the confidential information 


i 
s 
: 


to the benefit of the patent as if they had bought it.” Ibid. per Lord 
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deceased would have provided his dependants, to last as long as he 
would have continued to make such provision. The court thus multi- 
plies the “ annual figure of dependency ” by the “ number of years 
purchase,” this latter figure being, of course, less than the number 
of working years lost because the judge makes a “discount ” in 
recognition of, inter alia, the fact that the capital sum will bear 
interest and/or increase in capital value on investment. Complica- 
tions arise from this fact that the court has to “ assess the hypo- 
thetical degree of likelihood that all sorts of things may happen in 
an imaginary future in which the deceased lived on... .*” In 
Cookson v. Knowles the question arose as to quite how the court 
is to deal with one of these unknown factors—the effect of inflation. 
There were for the House of Lords two related questions: should 
account be taken of the prospect of future inflation in the calcula- 
tion of the sum and should interest be added to the basic award? 

The judges have, in fact, differed as to whether inflation should 
be taken into account and, if it should, how.* The Lords (while 
specifying only “broad guidelines”) have now stated that they 
feel that inflation is taken into account when use is made of the 
multipliers presently used. They took this view even though these 
multipliers are based on the assumption that money values, wage 
levels and interest rates are static, reflecting as they do an interest 
rate of about 44 per cent.—the interest rate of a period of relative 
economic stability. j 

The House adopted the following approach. The appropriate multi- 
plier must be determined as at tho date of death. The judge must 
then take as a frst multiplicand the median between the dependency 
at the date of death and that at the date of trial This is then multi- 
plied by the time that has elapsed (here 2+ years). The dependency 
as at the date of trial is then multiplied by the remainder of the 
originally celculeted mukipkier (here 11—24=8} years)‘. This 


2 ibid. p. 608. 

2 The attitude adopted here has generally been the ons accepted by the : 
see Mallett v. McMonagle [1970] A.C. 166 (ELL.); Tayor v. O’Connor [1971] A.C. 
115 (H.L.) although sometimes the m has been Increased (e.g. in Dowe 
v. Nicholls, The Times, May 20, 1978 (Bristow J.). The courts have in the main 
opposed altering the multiplier: but see now dicta of Lord Fraser at p. 616 and 
Lim Poh Choo v. Camden and Islington A.H.A., [1978] 3 W.L.R. 895 (C.A.). Seo 
generally Fleming [1977] A.J.CL. 51. 





In Dodds v. Dodds [1978] 2 All E.R. 539 Balcombe J. indicated that the new 
method of calculation requires that the multiplier be arrived at as at the dato of trial 
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latter sum (and this alone) constitutes the compensation for future 
(post-trial) loss. 

The assumption is that if the lump sum so calculated is invested 
“ prudently ” then inflation is allowed for, albeit in a “ rough and 
ready way.” Such an assumption can be fully justified only if there 
is an exact and immediate correlation between changes in wages 
related to inflationary factors and changes in the capital value of, 
and/or in the rates of interest earned by, investments. 

Investment in equities does not provide such a hedge against 
inflation.’ Their Lordships held, however, that, in their opinions, 
investment in certain fixed-interest stock does. But it is probably 
not inevitable that such a hedge should be available,’ and there is 
evidence that interest rates have not in fact perfectly adjusted to 
the effects of inflation and taxation in recent years.” Over compensa- 
tion is a possibility and under compensation a distinct likelihood 
given the approach taken by the Lords in this case. What is most 
worrying about their Lordships’ pragmatic approach is the likeli- 
hood that there will be for some dependants a shortfall between 
their income and their real level of dependency. This point is the 
more worrying in the light of evidence suggesting that such short- 
falls are likely to hit relatively harder the worse off.* 
` Even if we could be assured of the constant availability of some 
effective mode of investment, we must ask whether we find accept- 
able an approach which assumes the need for periodic shifts in the 
investment of the whole or part of the award.. Although it may 
have been fair to assume prudent investment when all that was 
required was once-and-for-all investment in those sorts of invest- 
ments (like property) which are familiar to most dependants it may 
now be much less fair. How much can a court reasonably expect of 
dependants? Moreover, might not even the prudent wish to hold a 
balanced set of investments (less favourable in terms of return than 
the single currently most attractive investment) particularly when 
the type of investment which is at the moment the best hedge 
against inflation is rather volatile (as was the case with equities in 
the early 1970s).* 

In addition the new solution (whatever its merits) is clearly not 
a complete one. It does not accommodate the “ exceptional casos ” 
to which Lord Fraser made reference when he suggested that “... in 





5 In cases like Mallett v. McMonagle, supra. and Taylor v. O'Connor, supra, 
courts had reHed on the investment potential of equities and growth stock. 
Lord Salmon at p. 613. 


ormerly. 
T See R Commission on Chi Liability and Compensation for Personal Injury 
a RSE, QI gn ee 1, para. 648 and Vol. 2, 
p. 28. 
8 See Dide [1977] Accountant 660. s 
® See Kidner and Richards [1974] Economic Journal 130, 136 for this point and 
generally (see also repes [1976] Economic Journal 98 and 104). 
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such cases it might be appropriate to increase the multiplier or to 
allow for future inflation in some other way .. . 1°” He stipulated 
that one such exceptional case might be where the assumed annuity 
“is large enough to attract income tax at a high rate.” Indeed, in 
a subsequent decision the Court of Appeal has increased the multi- 
plier for this reason.“ Might there be other exceptions? 1 The new 
approach does not introduce even the merit of certainty, something 
especially valuable for accident cases which are so frequently settled 
out of court. 

In many cases decided since the onset of severe inflation judges 
have made allowance for this situation by adding to awards generous 
amounts of interest. The Court of Appeal had previously laid down 
guidelines for the award of interest in both personal injury and 
fatal accident cases in Jefford v. Gee.™ In fatal accident cases *‘ 
interest was to be awarded on the full sum and at the full rate.2® 
The House of Lords has now decided to implement the recom- 
mendation of both the Law Commission ** and the Pearson Com- 
mission that interest should be awarded on the pre-trial portion 1" 
alone and at half the appropriate rate. The new approach of their 
Lordships here is preferable. Since the generally accepted rationale 
of awarding interest is to compensate the plaintiff for having been 
deprived of the use of money due from the date of the tort 1° it is 
sensible that interest should be recovered on only that part of the 
damages which is meant to compensate for loss of dependency during 
this period, and, moreover, that it is not awarded at the full rate.” 
Although this method of assessment will mean that awards may 


10 [1978] 2 All ER. at p. 616. 
11 Lim Poh Choo v. Camden and Islington A.H.A., supra. 
12 What, for instance, if there were evidence that the deceased’s wages would have 
increased more rapidly than average because, say, he was represented by an 
above 


13 [1970] 2 Q.B. 130. Interest is awarded under s. 3, Law Reform (Miscellaneous 
Provisions) Act 1934 as amended by s. 22, Administration of Justice Act 1969. In 


some way took into account the effects of inflation. 

14 Tho guidelines for personal injuries casos had been set in Jefford v. Gee on 
lines analogous to those now adopted for fatal accident cases. 

15 The “ rate” is that payable on monsy paid into court and invested in the Short 
Term Investment Account. See the recent proposals of the Law Commission (Report 
No. 88, June 1978, paras. 119-120), 

1¢ Report No, 56 and Working Paper No. 66. 

17 By “pre-trial” is meant the partion of the award made to cover Jost 
dependency between the date of death and the date of trial. The date of service 
of the writ is now clearly irrelevant. 

18 Tho alternative rationale is to penalise the defendant for wrongfully withholding 
the sum due, 

18 Tho rationale of awarding interest at half the relevant rate is clearly explained 
in the Pearson Report (paras. 741-742); “Some losses would be incurred at or 
near the date of injury and so should theoretically bear interest at the full rate. 
But others would be incurred shortly before the trial and so should bear little or no 
interest . . . the half rate rule is a fair compromise.” 
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sometimes be lower than before this is surely acceptable: the prob- 
lems posed by inflation must be faced and dealt with directly.*° 
Lord Diplock stated that “ no other practical basis of calculation 
has been suggested that is capable of dealing with so conjectural a 
factor (as inflation) with greater precision.” ™ But is this strictly 
so? ™ A majority of the Pearson Commission favour the introduc- 
tion of index-linked periodic payments to compensate for future 
pecuniary loss caused by death or serious injury. Moreover many 
of the other methods suggested for making explicit allowance for 
inflation (e.g. making an express allowance in the multiplicand ™ or 
adopting new multipliers which would make a more realistic allow- 
ance for. inflation and individual tax rates**) would better ensure 
that more dependants receive full compensation for lost dependency. 


PHP DAVIES. 
PETER RUSSELL, 


DURESS AND CRIMINAL ORGANISATIONS 


THE interesting issues of whether duress as a defence is excluded 
where an accused has joined a criminal organisation and the effect 
of his trying to leave # were dealt with by the Northern Ireland 
Court of Criminal Appeal in R. v. Fitzpatrick + and also by the Law 
Commission in its recent report on Defences of General Application.? 

Fitzpatrick, who had with him a loaded revolver went with an 
accomplice to rob the deceased at bis office. During the course of 
the robbery he shot the deceased. He was charged, inter alia, 
with murder and robbery, tried by a judge alone and convicted. He 
had pleaded duress arising from the following circumstances. He was 
a member of the Official LR.A., having joined at the age of 19 and had 
received regular training in the use of firearms. Six months after 
having been inducted into the LR.A. he wished to leave but, according 


29 In Jefford v. Gee the Court of Appeal had also laid down that interest should 
be awarded on damages for pein, suffering and lows of amenitks, The Court of 
Appeal In Mhe pretent cie (L19771 Q3. dt p 32D ee In the- Lords Lord 
Diplock expreasly left open the point. Seo Law Commission Report Nos. 56 and 88 
and Working Paper No. 65 as well as the Pearson Report (paras. 744-748), The 


point has recently been discussed in Hodgson v. G.E.C. [1978] 2 Lloyd's Rep. 
210 (Latey J.) and in Pickett v. Brith Ral Engineering Ltd., supra, whero the 
House of Lords firmly re-asserted that interest is to be added to such awards of 
general damages. 

a1 [1978] 2 AI ER. at p 611. 

22 Lord Denning M.R. and Browne L.J. expressed about the whole bash 
of the assessment of damages accident cases in Lim Poh Choo v. Camden and 
Ialington A supra, 

as Paras, 555-611. (Cf. opinion, paras, 615-630) 

34 See Provett, (1972) 35 M.L.R. 140, 257 

25 The majority of the who advocated periodic payments also 
proposed a realistic set of multipliers for those cases not covered 


pa 
1 Unreported Transcript Judgment of Lord Lowry C.J., October 8, 1976. 
1 Law Commission Report No. 83 (1977). 
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to his evidence, he was threatened with serious harm both to himself 
and to his parents. He was then ordered to take part in the robbery in 
question. 

On appeal Fitzpatrick challenged the trial judge’s withdrawal of the 
defence of duress which had been held could not operate in favour 
of an accused who had votuntarily joined a terrorist organisation. 
He further argued that the trial judge ought to have considered 
whether duress could be revived where the accused had been forced 
by threats to remain a member of the organisation. 

From a starting point of the Royal Commission in 1879 all the 
codes referred to? by the Court of Criminal Appeal contained 
provisions withholding from members of unlawful organisations the 
right to rely on duress as a defence. Similarly, assistance was drawn 
from the earlier decision of the House of Lords in D.P.P. v. Lynch,* 
in which reference was made to illegal organisations. Lord Morris 
said, “ Other questions may arise such as whether a person is only 
under duress as a reault of being in voluntary association with those 
whom he knew would require some course of action.” His Lordship 
further warned that “duress must never be allowed to be the easy 
answer of those who can devise no other explanation of their conduct 
nor of those who alow themselves to be at the disposal and under 
the sway of some gangster-tyrant.”* Lord Edmund-Davies* drew 
attention to the views of Professor Glanville Wiliams on R. v. Tyler 
and Price." The latter supported the inappKicability of duress in that 
case on the ground that Tyler had joined a criminal organisation 
knowing of its purpose and “one who does this has no cause for 
complaint if he is debarred from the defence of duress in respect of 
threats afterwards made to him.” ° 

An argument that was rejected by the Court of Criminal Appeal 
was that as the appellant had been forced by threats to take part in 
the robbery he was not voluntarily in the deceased’s office.” According 
to this argument the kiHing was without the necessary malice 
aforethought—“ the badge of murder.” 1° Classification of a “ de- 
fence” as a lack of mens rea could widen considerably the ambit 
of the traditional defences and result in the erosion of. their limitations 
or confuse the concepts inherent in mens rea.™ An example of this 


3 Penal codes of Canada, New Zealand, Western Australia, Tasmania, 
New York, American Penal Code, Most of exclude duress as a defence in cases 
of murder and robbery. Ses also Law Comm. W.P. No. 55 (1974), para. 26. 

4 [1975] 1 AD BR. 913. 

5 Ibid. at pp. 915, 918. 

6 Ibid. at p. 955. T (1938) 8 C. & P. 616. 

8 Criminal Law (General Part) (1961), È San: 

$ The appellant could not argue that he had committed murder subject to duress 


10 Per Lord Diplock, Hyam v. D.P.P. [i974] 2 Al ER. 41, 64, This argument 
does not distinguish between an unwillingness to commit robbery and tho intent 
to MIL See alo Dunbar v. The King [1936] 4 DLR. 13, 744, 

“ Reason, 
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type of classification can be observed in Steane, where the accused, 
under the pressure of threats had broadcast for Germany during 
the last war. On appeal the court head that the jury were entitled 
to find that the accused did not intend to assist the enemy. In 
commenting upon this case Professor Williams considered that, “a 
more satisfactory way of deciding that case would have been to say 
that the accused did in law intend to assist the enemy but that duress 
was a defence.” 4 

In dismissing Fitzpatrick’s appeal the court held on the first ground 
that the trial judge had not ered in withdrawing from further 
consideration the defence of duress. By joining the LR.A. and having 
voluntarily ** exposed himself to the risk of compulsion by that 
organisation to commit crimes on its behalf, the accused was not 
entitled 1" to rely on the duress exercised by that organisation. The 
court considered that to be an accurate assessment of the common 
law positton.** 

The court did not, however, consider the parameters of the rule it 
had laid down. Feeding that if a line had to be drawn the appedlant 
was on that side of it which would affirm the conviction, Lord 
Lowry CJ., in delivering the judgment of the court went on to say 
that this was not “a subject which is governed by any doctrines that 
can be recognised as ‘rules of the common law’ and therefore we 
must resort to what we believe, within a framework of fairness and 
justice to the individual, to represent expediency, reasonableness and 
widely accepted notions of morality.” "* A balancing of the moral 
factors would leave an accused, who had committed an offence 
against an innocent victim unable to rely upon the defence if fault 
could be imputed ‘to him in regard to his joining a criminal organisa- 
tion, In the New York Penal Code the position is stated even more 
vigorously so that the defence will not be available to an offender who 
“ intentionally or reckleasly places himsedf in a situation in which it is 
probable that he: will be subjected to duress.” 

By withdrawing the defence from. members of a criminal 
organisation the ław attempts to steer clear of the “ gangsters’ 
charter ” by which a gang-leader would be able effectively to confer 
immunity from the criminal daw on the members of his organisation. 
The more disciplined and ruthless that organisation “ the more likely 
that members of it when they commit an offence will do so under 
either express or implied threats. 


13 [1947] 1 All E.R. 813; Bourne (1952) 36 Cr.App.R. 125; cf. the views of the 
majority in Lynch. 13 Loc. cit. at p. 41 
14 Cf. Lynch; Kray [1969] 3 All BR. 941; Crutchley (1831) 5 C & P. 133. 


15 As a matter of law, hence it is not a jury question. 
16 Seo generally R. S. O'Regan, “ Duress and Criminal Conspiracies" [1971] 


CrimL.R. 35. 

17 Transcript at p. 17 

18 Several officers at the trial gavo evidence that the I.R.A. had maintained 
internal acts and threats of murder and personal injury. Generally, 


disctpline 
Laqueur, Terrorum (1971), p. 24, on the Carbonari whose “members lost all 
, without family or fatherland and belonged totally to their masters. At 
a signal they had to obey them blindly, knife in hand.” 
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But the view taken by the court is won, some may argue, at the 
expense of logic? No matter how grave the threat against an 
accused at the time when he commits an offence and no matter 
that his will has been overborne by threats so that the commission 
of the offence is no longer his voluntary act," his fault in joining 
the organisation, knowing of its intentions and methods is the 
decisive factor. A similar approach can be seen in other areas of the 
criminal law where the courts have deviated from the traditional view 
that the actus reus and mens rea must coincide in point of time. 
Instead they have sought the cause of their absence.™ Perhaps the 
most notable example of this is in relation to self-induced intoxi- 
cation.” But as duress is said to be in the nature of a “ confession 
and avoidance” ** rather than a frontal attack upon the actus reus 
or mens rea, logic alone may not fully serve the “ final cause of law,” 
which Cardozo J. described as being “the welfare of society.” ™ 

Moreover, the Fitzpatrick approach would withdraw the defence 
from an accused notwithstanding that the crime committed was of 
a different type or nature from that to which his organisation was 
committed. An accused threatened by his fellow conspirators in a 
“neighbourhood gang,” which is normaly devoted only to pursuits 
of vandalism, unless he killed would, under this view, be unable to 
plead duress, But the Law Commission propose taking a more 
concessionary line by withdrawing the defence only where “on the 
occasion in question the defendant was voluntarily and without 
reasonable cause in a situation in which he knew he would or might 
be called upon to commit the offence with which he is charged or 
any offence of the same or a similar character.” *° 

On the second ground of appeal the court was not prepared to say 
that the defence of duress could be revived where threats are made 
to keep an accused person in the organisation against his wishes. 
Lord Lowry CJ. formulated the view of the court by saying that, 
“if a person voluntarily exposes and submits himself, as the appellant 
did, to iHegal compulsion, he cannot rely on the duress to which 
he has voluntarily exposed himself ag an excuse . . . in respect of his 
continued but unwilling association with those capable of exercising 
upon him the duress which he cals in aid.” 2* 

This view seems unnecessarily harsh but it is at least consistent 
jao, Ee Lords Wilberforce and Edmund-Devies in Abbott v. R. [1976] 3 All E.R. 


20 See Lord Widgery CJ. in R. v. Hudson and Taylor [1971] 2 All B.R. 244, 246; 
a gre Kray (1969) 53 CrApp.R. 568, 578. But is “voluntary ” the correct 


31 Dr. Ashworth, loc. cit, 

23 Especially, A.G.N.I. v. Gallagher [1961] 3 All BR. 299; D.PP. v. Majewski 
[1976] 2 AD E.R. 142, 

3 Per Lord Edmund-Davies, Lynch v. D.P., [1975] 1 All ER. 913, 951; and 
“ superimposed,” Lord Wilberforce, ibid. at p. 926. 

34 Nature of the Judicial Process, p. 66. 

25 Supra, Criminal Liabittty (Duress) Bi, cl. (5). Seo also (1964) 64 CoLL.R. 


loc. 
46 Lord Lowry CJ. at p. 24. But is he not less blameworthy than an accused who 
doca not try to withdraw? 
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with the stand taken by the court that preclusion of duress from a 
member of a criminal organisation is based upon his fault in joining it. 
An attempted withdrawal from a criminal conspiracy arose also in 
Gill” (which was not referred to in the judgment of Fitzpatrick), 
where the accused had joined a criminal conspiracy to steal his 
employer’s lorry and its valuable load. The next day, according 
to his evidence, he changed his mind and desired to withdraw from 
the plan but by threats of personal violence directed against both 
himself and his wife by his co-conspirators he succumbed and carried 
out his part of the plan, Edmund Davies J. in delivering the judgment 
of the Court of Criminal Appeal considered that, “the account 
given by the appellant himsedf makes it very doubtful whether such 
a defence [duress] was strictly open to him, inasmuch as there wes 
a time after the aHeged threat when .. . he could presumably have 
raised the alarm and wrecked the whole criminal enterprise.” ** 

Here the Law Commission recommend that the defence should be 
inapplicable where the accused had a real opportunity to seek 
official protection. Moreover, it would be to no avail to argue that 
official protection would not have been effective.*® It would therefore 
appear very unlikely that a person who voluntarily jomed a criminal 
organisation like the LR.A. and who is later prevented from leaving 
it by threats of harm would be able to rely on duress, since as in 
Fitzpatrick he will often be expected to commit crimes without his 
tormentors being present. 

Presumably in Gill if there had not been sufficient time to raise the 
alarm the accused would have been able to rely on the defence 
notwithstanding his joining voluntarily the criminal conspiracy. The 
Law Commission have clarified the position by providing that 
the defence would not apply “ where on the occasion in question the 
defendant was voluntarHy and without reasonable cause in a 
situation. . . .” This leaves open the possibility of an accused being 
able to show that at the time the offence was committed he was not 
then “ voluntarily in a situation .. .” although be had been previously. 

It is clear that the defence of duress must be regarded as a 
concession to human infirmity in the face of an overwhelming evil 
threatened by another. By so regarding it the common law is able to 
give effect to “ contemporary views of what is just, what is moral, 
what is humane.” *° Fitzpatrick shows that for these reasons the 
common law may demand the withdrawal of that concession. 


PETER J. ROWE. 





a7 [1963] 2 All E.R. 688, which case is generally cited as authority for the view 
Bea ee vee ERE SEA O ES eee ena 

28 Jbid. at p, 690 

20 Criminal Liability (Duress) BI, cL 1 (3) (b) and (4); cf. R. v. Hudson and 
Taylor (supra). 

30 Per Lord Diplock, Hyam v. D.P.P. [1974] 2 All E.R. 41, 65. 


Jan. 1979] NOTES OF CASES 107 


D.P.P. v. Nock: TOWARDS A CONSTRUCTION OF STATUTORY 
CONSPIRACY? 


In D.P.P. v. Nock,: the House of Lords was called upon to deal 
with the problem of the actus reus of criminal conspiracy. The case 
fell to be considered at common law, because the relevant events 
had occurred before the new law of conspiracy, contained in the 
Criminal Law Act 1977, came into force. Nock and his co-accused 
had agreed together to obtain cocaine by separating it from a 
substance of which they had obtained possession. In fact, it was 
impossible to obtain cocaine, by that method or any other, from 
the substance in question. The Court of Appeal dismissed the 
appeals against conviction for criminal conspiracy, stressing that the 
essential element of conspiracy is the fact of agreement. If an 
agreement is to do an unlawful act then, said the Court of Appeal, 
it is a criminal agreement. Lawton L.J. said: ‘“ The fact that the 
unlawful agreement could not be carried out .. . is irrelevant, 
... The test is: what is the act forbidden by the law, not what 
will be the consequences of doing the forbidden act? ”! The 
“forbidden act,” in the Court of Appeal’s view, was the act of 
agreeing to try to achieve a criminal goal. Nevertheless, the court 
certified the following point of law for the House of Lords: 
“Whether an agreement which had as its purpose the production 
of cocaine (being an act forbidden by section 4 of the Misuse of 
Drugs Act 1971) was not an indictable conspiracy because the 
evidence showed that the agreement was to pursue a course of 
action which could never in fact have produced cocaine.” 3 

In the House of Lords, Lord Scarman preferred to reformulate 
the question in terms similar to those used in the new statutory 
definition *: “... when two or more persons agree upon a course 
of conduct with the object of committing a criminal offence, but 
unknown to them, it is not possible to achieve their object by the 
course of conduct agreed upon, do they commit the crime of 
conspiracy? ” * The House reversed the Court of Appeal’s decision 
and, in doing so, followed the path set down in Haughton v. Smith,’ 
where the House had held that an attempt to do something which, 
by reason of impossibility, could never amount to or involve the 
commission of a crime, was not itself a criminal attempt. In that 
case, Viscount Dilhorne had said: “ .. . it matters not that the 
crime cannot be committed as a result of physical impossibility . . . 





1 [1978] 3 W.L.R. 57. 

4 Ibid. p. 61. 

3 Ibid. p. 62, 

4 Criminal Law Act 1977, s. 1 (1): “... if a person agrees with any other person 
or persons that a course of conduct shall be parsued which will necessarily amount to 
or involve the commission of any offence or offences by ons or more parties to the 
agreement if the agreement is carried out in accordance with their intentions, he is 
guilty of conspiracy to commit the offence or offences in question.” 

s [1978] 3 W.L.R. 57, 66. 

€ [1975] A.C. 476. 
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or of legal impossibility. In either case he cannot be convicted of 
an attempt when he could not be convicted of the full offence if 
he has succeeded in doing all that he attempted to do. Conduct 
which is not criminal is not converted into criminal conduct by the 
accused believing that a state of affairs exists which does not exist.” 1 
Similarly, in D.P.P. v. Nock, Lord Scarman said: “‘. . . common 
sense and justice combine to require of the law that no man should 
be punished criminally for the intention with which he enters into 
an agreement unless it can be shown that what he has agreed to do 
is unlawful ” ° (emphasis supplied). As his Lordship had explained 
earlier: “ It is no more than the principle that an actus reus as well 
as mens rea must be established. And in the present case there was 
no actus reus, because there was no agreement upon a course of 
conduct forbidden . . . ” ° In following the same kind of reasoning 
as in Haughton v. Smith the House of Lords was rejecting the 
Court of Appeal’s position that conspiracy and attempt are different 
in kind. On the Court of Appeal’s view, it would have been 
possible to argue that conspiracy is not merely a preparatory crime, 
but an offence in its own right. But the House of Lords stressed 
that conspiracy is to be regarded as a preparatory crime as much 
as is attempt. Further, the principle to be applied in both cases 
is the same: the mere expression of intention is not enough. So long 
as it is impossible for the agreed or attempted course of conduct 
ever to mature into a substantive crime, then that agreement or 
attempt is not criminal either. Whilst the law concerning incitement 
remains different,“ it cannot yet be said that there is a single 
consistent approach to all the traditionally so-called inchoate crimes. 
Nevertheless, in D.P.P. v. Nock the House of Lords has opened 
the way for such an approach; and not just on the narrow question 
of impossibility. 

It might have been possible to regard this case as simply a 
tidying-up of common law conspiracy, prior to its retirement and 
eventual interment. However, the House of Lords clearly did not 
wish it to be so regarded. Not only was the case apparently intended 
to establish the beginnings of a uniform approach to inchoate, or 
preparatory, crimes in general, but it was also intended to be a 
guideline for the future interpretation of statutory conspiracy. In 
Lord Scarman’s words: “ .. . the common law may have to be 
investigated for the purpose of construing the section” = (i.e. 
section 1 of the Criminal Law Act 1977). Not least of all, as no 
doubt their Lordships intended, D.P.P. v. Nock itself serves this 
purpose well. It is clear that the case will apply equally to the 
actus reus of statutory conspiracy as it does to the common law 
offence. 

7 Ibid, p, 506. 

s [1978] 3 WLR. 57, 70. 

® Ibid. p. 70. 


10 See Lord Scarman’s discussion on this point [1978] 3 W.L.R. 57, 68. 
11 See [1978] 3 W.L.R. 57, 71. 12 Ibid. p. 66. 
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Are there any further lessons to be learnt from D.P.P. v. Nock? 
Can it offer, for instance, any pointers as to how the courts will 
deal with the much more complex problem of the mens rea of the 
new offence? Apart from the absence of a comma between “ shall 
be pursued ” and “ which will necessarily amount to or involve...” 
there is no clear indication in section 1 (1)* as to the mens rea of 
statutory conspiracy. One possibility is that the mens rea consists 
simply of an intention to agree together. Provided only that the 
course of conduct to which they agree is one which will necessarily 
amount to or involve the commission of any offence or offences 
by one or more of the parties to the agreement if it is carried out 
in accordance with their intentions, then they will be guilty of 
conspiracy to commit the offence or offences in question. This is 
hardly acceptable. It would create a kind of strict liability for 
conspiracy: a startling innovation. Another possibility is that the 
section be read as implying, by the use of words “in accordance 
with their intentions,” a requirement to consider only the conscious 
intentions of the parties. The mens rea would thus consist of an 
intention as to, or a knowledge of, the necessary criminality of the 
agreed course of conduct. Thus, it would be statutory conspiracy 
to agree to pursue a course of conduct which the parties knew or 
intended would necessarily amount to or involve the commission 
of any offence ... . (etc.). This knowledge or intention would be a 
necessary, but not a sufficient requirement for conviction, and thus 
would not render the parties liable for an agreement upon a course 
of conduct which was physically or legally incapable of amounting 
to or involving a crime,” since in such a case there would be no 
actus reus (following D.P.P. v. Nock). It would, however, exonerate 
the parties from liability for unintended or unforeseen consequences. 
This would be in accordance with the intentions of the Law 
Commission’s draft Bill,** which included a sub-clause ensuring 
exemption from liability where the parties neither knew nor intended 
that the consequences of their agreed course of conduct would 
involve criminality, even though the substantive offence could be 
committed in such a state of ignorance. This proposal was included 
in the Bill introduced in Parliament, but was deleted during its 
passage. There remains, however, what is now section 1 (2), which 
is intended to ensure that no liability can arise for conspiring to 
commit a strict liability offence if the parties to the agreement are 
not aware of any fact or circumstance necessary for the commission 
of the offence. 

The value of D.P.P. v. Nock, here, lies in the House of Lords’ 
indication of its readiness to refer to the common law to guide it 
through the statute. Why, therefore, should not the statutory crime 


13 Contra, Professor J. C. Smith [1977] Crim.L.R. 598, 605. 
14 Law Commission's Report on Conspiracy and Criminal Law Reform (1976) Law 
Comm. No. 76. 
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have a similar mens rea to that required by the common law? In 
Churchill v. Walton,™ the House held that to be guilty of common 
law conspiracy, the parties need at least to have known or intended 
that their course of conduct would be “ unlawful,” even if they had 
not appreciated that it would indeed be criminal. It would clearly 
be a retrogressive step to replace a common law offence with such 
a mens rea by a statutory crime of stricter liability. Yet the 
courts may be reluctant to go so far as to hold that only knowledge 
or intention as to the criminality of an agreed course of conduct 
should be sufficient mens rea for the new offence. D.P.P. v. Nock 
opens the way for the adoption of a moderate approach similar to 
the common law, as manifested in Churchill v. Walton. 


ROBINA DEXTER. 


R. v. Novac, R. v. JOHANNSEN 


IN R. v. Novac* and R. v. Johannsen* the Court of Appeal has 
again had to deal with the problems of similar fact evidence, and 
joinder and severance of counts. Both cases are concerned with a 
series of homosexual offences involving several boys. While the 
cases add to the ever-growing mountain of authority on similar 
fact evidence, the real interest lies in the Court’s statement as to 
when a judge should exercise his discretion to sever counts joined 
in one indictment, and how he should deal with problems concern- 
ing severance before the trial is heard by the jury. ë 

A judge may sever counts in two instances. The frst arises when 

there has not been compliance with Rule 9 of the Indictment Rules 
1971 relating to joinder. The second occurs’ when the counts fall 
under the Indictments Act 1915, s. 5 (3). Under s. 5 (3) there are 
two situations in which a judge may order the counts to be severed 
and tried separately: ' 
(a) Where the court is of the opinion that a person accused may 
be prejudiced or embarrassed in his defence by reason of being 
charged with more than one offence in the same indictment, and 
(b) For any other reason it is desirable to direct that the person. 
be tried separately for any one or more offences charged in the 
same indictment. 

It is within the judge’s discretion to decide whether a particular 
case falls under the provisions of section 5 (3) and the appellate 
courts have been reluctant to interfere with the exercise of this 
discretion.* However, in the cases of Novac and Johannsen the 
Court of Appeal was required to consider whether this discretion 
should have been exercised. 


15 [1967] 2 A.C. 224. 

1 (1977) 65 Cr.App.R. 107. 

a (1977) 65 Cr.App.R. 101. 

3 See Hall [1952] 1 K.B. 302; Flack (1969) 53 Cr.App.R. 166; Curtis (1913) > 
Cr. App.R. 9. 
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In both cases it is accepted that where similar fact evidence is 
admissable counts should be joined (although this is not necessarily 
the only situation for joinder * ). Further, both cases tacitly accept, 
as a rule of practice, Lord Cross’s statement in Boardman v. 
D.P.P.,* that where the prosecution wish to adduce similar fact 
evidence, by using evidence of one count in the trial of another, 
and the trial judge rules this similar fact evidence inadmissable, 
separate trials of the counts should be ordered. Taking this one 
step further, if the Court of Appeal were to hold the similar fact 
evidence inadmissable, it should also hold that the trial judge should 
have agreed to sever and thus quash the conviction. Most important 
though, are the Court of Appeal’s suggestions as to when the judge 
should exercise his discretion to sever in accordance with Lord 
Cross’s statement. 

In Johannsen counsel submitted that the counts should have been 
severed because of the possibility that the four alleged victims had 
conspired together and this would deprive Johannsen of the right 
to a fair trial* This request for severance falls squarely within 
the ambit of section 5 (3) of the Indictments Act. Counsel in 
addition contended that the conspiracy between the victims would 
also make the similar fact evidence inadmissable on the authority 
of D.P.P. v. Kilbourne.’ If this latter argument were to prevail, 
the counts should have been severed. Lord Cross’s statement in 
Boardman would then be treated as a rule of practice. If severance 
was not ordered, the jury would be required to do the impossible— 
to ignore the evidence in one count when deciding another.® 

Lawton L.J. felt thet the judge should only have to use his 
discretion to sever when there was a real chance, based on state- 
ments in the depositions, of there having been a conspiracy. If 
there is only speculation as to whether there was, then the matter 
should be left to the jury, and the jury directed as to the possibility 
of it.° There are difficulties with this approach. Surely there can 
only ever be speculation. It is extremely unlikely that statements 
in the depositions will directly reveal a conspiracy. What a judge 
ought to do is at least consider the possibility and this must involve 
a certain amount of speculation.2° Further to this, a judge must 
‘balance the prejudice to the accused of having the jury hear 
evidence which might have been put up as a result of a conspiracy, 
with the jury’s right to determine credibility. This is, of necessity, 
‘a question of degree. 





4 See [1976] Crim.L.R. 428. 

5 [1974] 3 W.L.R. 673, 704. 

è (1977) 65 Cr.App.R. 101, 102, 

7 [1973] A.C, 729, 

* A practice deprecated by Goddard L.J. in R. v. Sims [1946] K.B. 531, 536 and 
confirmed by Lord Cross in Boardman v. D.P.P. [1974] 3 W.L.R. 673. 

® Per Lawton L.J. at p. 105. 
4 10 R. v. Novac (1977) 65 Cr.AppR. 107, 115; R. v. Scarrott (1977) 65 Cr.App.R. 
25, 134, 

11 For the things a fudge ought to consider, see R. v. Scarrott, ibid. at p. 134, 135. 
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Bridge L.J. in Novac has stronger opinions as to when discretion 
should be exercised. Counsel for one of the defendants appealed 
on the ground that there were no “striking similarities” in the 
evidence,# If his contention was accepted then similar fact evidence 
should not have been admissable, and, therefore, the counts should 
not have been joined. Bridge L.J. pointed out that the fudge has a 
discretion whether or not to sever, but in a homosexual case if 
one group of offences is NOT connected with another by features 
of such striking similarity as would make the evidence mutually 
relevant and corroborative, then Lord Cross’s statement should be 
decisive as to how the discretion is to be exercised. This is 
accepting Lord Cross’s statement as a rule of practice, and Bridge 
L.J. is far more liberal than Lawton L.J, in Johannsen in defining 
when the judge’s discretion should be exercised to sever the counts. 
Not only is this a departure from the previous judicial attitude 
towards the exercise of this discretion,“ but Bridge L.J. also uses 
a far stricter definition of what constitutes a striking similarity 
than Lawton L.J. does in Johannsen. Lawton L.J. relies on the 
definition found in Boardman v. D.P.P.,“* while Bridge L.J. needs 
similarity in the commission of the crime and suggests that 
similarity in surrounding circumstances, which has been held to be 
sufficient before, is not enough.** Scarman L.J. points out in 
R. v. Scarroit," however, that the line had been drawn as to what 
constituted “ striking similarity ” in each case, and certainly Bridge 
LJ.’s statement in R. v. Novac was not taken as a rule of law.’ 

There does seem to be a basic conflict in these two cases as to 
when to exercise discretion. Both Lawton L.J. and Bridge L.J. 
believe they are adhering to Lord Cross’s statement in Boardman, 
but are interpreting the statement in different ways. It would seem 
a good idea if the judges were to consider again whether Lord 
Cross’s statement should be a rule of practice, and if so how it 
should be interpreted. Scarman L.J.’s suggestions in R. v. Scarrott 
as to what a judge should consider before exercising his discretion 
are helpful but they in no way settle the matter.** 

The Court of Appeal also discussed how to prevent the problem 
of severance becoming a matter for appeal In both cases it was 
felt that the best safeguard was for the trial judge to study the 


13 (1977) 65 Cr.App.R. 107, 110. 

13 At p. 111. 

14 Soo Hall ee a 1 K.B. 302; Flack (1969) 53 Cr.App.R. 166; Curtis (1913) 9 
Cr.App.R. 9. But the Courts have always been more inclined to sever in sexual 
cases—soo Fitzpatrick (1963) 47 Cr.App.R. 16 and Doughty [1965] 1 W.L.R. 331. 

15 [1974] 3 W.L.R. 673. 

16 At p 112 

17 (1977) 65 Cr.App.R. 125. 

18 At p. 133. 

19 Scarman L.J. in R. v. Scarrott (1977) 65 Cr.App.R. 125, 135 considers tho 
problem in isolation from Lord Cross's statement in Boardman v. D.P.P. which ho 
does not mention. However, tt is submitted that his observations on this point are both 
confused and obiter and the real question in this case was whether the similar fact 
evidence was admissible. 
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depositions with a view to deciding whether there could be 
joinder, rather than relying on the arguments presented by counsel.” 
To enable the judge to gain the fullest information, and to protect 
himself, the defendant should use the full committal procedure under 
section 2 Criminal Justice Act 1967. That the Court of Appeal is 
trying to solve problems of joinder is admirable, but this method 
has its limitations. Under section 2 the defence counsel is able 
to cross-examine prosecution witnesses and to give the defence 
case, but will rarely wish to do so for tactical reasons. The defence 
will not wish the prosecution to know its case in advance and neither 
will t wish the prosecution to know the style and tack of cross- 
examination to be employed. 

Another criticism of considering problems of joinder and 
severance at the voir dire is that it deals with the formulation of the 
indictment far too late in the day. It would be better if the limited 
system of pre-trial review in criminal cases could be extended, so 
that problems relating to indictments could be dealt with before 
the case actually comes to trial. At present this pre-trial review 
procedure, which is similar to the civil pre-trial review in the 
county court, is used only in the most complicated cases, but 
Novac and Johannsen must surely come into this category. Only by 
this method can some of the problems relating to joinder and 
severance be avoided. 

CAROLYN YATES. 


20 R. v. Johannsen (1977) 65 Cy.App.R. 101, 105; R. v. Novac (1977) 65 Cr.App.R. 
107, 118. 


REVIEWS 


GOVERNMENT SECRECY IN DEMOCRACIES. Edited by ITZHAK GALNOOR. 
[Harper & Row. 317 pp. $5.95.] 


Tue literature on government secrecy has gone beyond the first stage of 
books on particular countries and comparative articles, This book, like 
Secrecy and Foreign Policy (Prank and Wedsband, Oxford University Press, 
1974) and a similar collection being edited by Professor Rowat of Carleton 
University, is composed of essays from, contributors in several countries, tied 
together by comparative chapter, 

It is a useful effort, but not without inherent pitfalls. One of these is 
the difficulty of arriving at a coherent overall view in a book written by 16 
people, Mr. Galnoor’s concluding chapter brings the contributions together 
fairly well, with charts and diagrams for sorting out countries as open, 
closed, or somewhere in between, But some of the writers seem at times 
to be writing about rather different topics. “ Information" can be dangerously 
broad as an organising concept, and some sections, such as Lowi’s discussion 
of cable television, are a bit far from the book’s central subject. 

AH but one of the contributors are political scientists, and their theoretical 
perspective is a useful ono for lawyers. But the emphasis of legal writers on 
decided cases and specHic remedies might have balanced some of the broader 
amertions, For example, Francis Rourke's statement that exemptions from 
compulsory disclosure of information under the U.S. Freedom of Informa- 
tion Act “tend to strengthen patterns and powers of secrecy that already 
prevail” (p. 119) should be weighed against the many cases under the Act 
in which federal courts have ordered uowiling administrators to release 
documents. And Lowi’s argument that there should be established a legal right 
for citizeos to bring civil suits against U.S. government agencies which exceed 
thelr power to keep information secret (p. 60) apparently ignores the fact that 
the Freedom of Information Act, for all its faults, did jum that in 1967, 

The book unavoidably misses out some significant recent developments in 
most countries covered, such as the 1976 amendments to the US. Act, 
efforts for an open government law in this country, and French proposals 
for a right of acceag to personal dossiers. And it does not consider the com 
fidentiality of commercial information that is so important im government 
regulatory decisions, 

But, overall, Mr. Galnoor and his colleagues have coped well with the 
problem of surveying the ways in which 10 different countries deal with a 
problem of fundamental fmportance to democratic government. Not the least 
of the book’s value is its analysis of such problems as how a diet of scandals 
can devalue the quality of political debate and induce a sense of cynical 
impotence, how relevant information can be obscured in a flood of trivia, and 
how discretionary disclosure of gorernment information, however generous, 
can co-opt the press from its adversary role. 

Needless to say, Great Britain is cased along with France as a country in 
which the government’s privilege to conceal (abbreviated as GP.T.C.) is 
valued more highly than the people’s right to inow @.RTE.), and Colin 
Seymour-Ure provides a useful summary of some reasons why. The book 
is a refutation of the Franks Committee’s conclusion after looking at other 
countries that, whatever the law in the United States and Sweden might 
be, government secrecy was pretty much the same in democracies, It is not, 
and the open government laws of those countries have had at least some 
effect on the availability of information there. And that may be of some 
use to the bodies in this country, from pressure groups to Parliament, as 
they consider how Britain can be moved a bit on the open government scale. 


James MICHAEL, 
114 
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INTERNATIONAL Law AND Economic ORDER. Essays IN HONOUR oF 
F. A. MANN ON THE Occasion oF His 70rH BimraDay ON 
AUGUST 11, 1977. (Internationales Recht und Wirtschaftsord- 
n Festschrift für F. A. Maon zum 70. Geburtstag am August 
11, 1977.) Edited by WERNER FLUME, HuGo J. HAHN, GERHARD 
KEGEL, KENNETH B. Smamonps. [Munich: Verlag C. EL Beck. 


law and comparative law”; 12 on peivate international law, 10 on public 
international law; five on international economic law; and eleven on the 

of money. Twenty-one of the cesays are in German, 17 in 
English and five in French; but it should be said at ance that even for those 


! 
| 
| 


The book is completed by a bibliography of Dr. Mann's own writings. 
€ Francis G. Jacons. 


INDEPENDENCE AND DEVOLUTION: THE LEGAL IMPLICATIONS FOR 
SCOTLAND. Edited by Joan P. Grant. [Edinb : W. Green 
ee eas 233 pp. Gidding Widen Ling: £450 
net. 

Tas is a collection of 12 cmsays, mainly by Scottish academic lawyers, con- 

sidering the Impact of impending constitutional change on aspects of Scots law 
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and the Scottish legal system and society. It is diverse in subject-matter, 
ranging from the historical to the future and the domestic to the international; 
and in terms of the constitutional change considered, some contributors dealing 
with the implications of legislative devolirtion, others independence, others both; 
and in political outlook, being “ intended as neither a political tract nor a legal 
handbook for any political party ” (p. xiv). 


nationalism ” (p. x)—a belief that Scots law is an exceptional system which 
alone can meet the needs of the Scottish people, to be protected from harmful 
angliclsing and other outside influences—a belief by no means universally 
accepted among Scots and other lawyers in general, let alono the contributors 
to this volume. ; 

To do this within 12 cesays, a comprehensive coverage of Scottish institu- 
tions and Scote law was regarded as realistically unattainable and in any event 
unnecessary. A selectivo approach was adopted. - 

Professor Jan WHlock analyses the prevailing ideology or “ conventional 
wisdom ” (p. 4) of Scots law eince the Second World War, arguing that the 
trend is now towards increasing harmonisation rather than backward-looking 


tion since the later nineteenth century. 

Professor Victor MacKinnon then speculates, drawing on a range of com- 
parative examples, as to the contents of a written constitution for an indepen- 
deat, sovereign Scotland, and the fundamental problems that would have to be 
thought out in drafting such a constitution. What should be the constitutional 
position of Head of State and Head of Government? What should be the 
relationship between government and legislature? Should there be a unicameral 
or a bicameral legislature? Should a Bill of Righta be incorporated into the 
written constitution? Would a federal system within Scotland be viable? By 
what means might the constitution be amended? 

Then what of Scotland's position in a comparative and international context, 
given independence or legislative devolution? Alexander McCall Smith con- 
siders the reform of Scots byw in a comparative context, warning especially 
of the danger of a post-devolution or independent Scottish legislature adopting: 
an introspective and historically-orientated attitude towards law reform: rather, 
“it will be necessary to rely upon many solutions and ideas formulated elso- 
where ” (p. 156). Tony Carty explores the position of a post-devolution Scot- 
land in international law: he refutes the argumont that only the state iteelf— 
the United Kingdom—can operate at international level, preferring the “ func- 
tlonalist ” argument that a division of labour between the state unit and the 
unit with devolved responsibility in international affairs would be practical and 
desirable, though a power of veto at state level must exist to retain an clement 
of national unity. St. John Bates, looking at Scotland in the context of the 
European Communities, points wih concern to the inadequate consideration 
given hitherto to the Scottish dimension in the formulation of Community 
policies and legislation, emphasising the importance of incorporating into the 
structure of the devolved institutions adequate machinery for scrutiny, fearing 
that otherwise the devolution scheme would become “ seriously distorted and 
subjected to unnecessary strains ” (p. 145). And tho extent to which an inde- 
pendent Scotland could in international law legitimately lay claim to the 
resources of the seabed, and could alter existing explorntion and production 
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licences issued before independence by the United Kingdom Government, is 
discussed by John Grant, the Editor. 


institutions and society is, and will remain, endless; when constitutional 
change comes, chat impact will inevitably be evolutionary; and there is nothing 
Permanent about constitutional change. These esmays are, and will continue 
to be, a constructive contribution to the debate. 

Pau, MEREDITE. 


CASES AND MATERIALS ON PLANNING Law. By MICHAEL PURDUE. 
[London : Sweet & Maxwell. 1977. xxiv and 550 pp. Gncl. 
index), Hardback: £15:50; Paperback: £10-50] 

COMPREHENSIVE land use planning in Britain is 30 years old this year, but the 


unfulfilled. Only 40 per cent, of the new structure plans have yet even been 
submitted to the Department of the Environment for approval, and only a 


the limitations of the legal structure by which their influence is constrained, 
but has also exposed the political basis of planning and raised further 
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over the coming 10 years—and the growth in numbers and effectivences of 
amenity societies, protest groups and residents’ associations have brought now 
pressures to bear, both on planning authorities and on individual planners 
and councillor. 


at popular comprehension, Attempts by the courts to unravel the legislation 
and to define the limits to planning power have tended to be uneven and at 
times conflicting, with surprisigly little development of principle. A surprisingly 
small proportion of their decisions are fully reported, and the remainder, many 
of them of substantial practical significance, are to be found, often in highly 
condensed form, only in newspapers, journals and trade magazines. 

Thus a central task which is imposed upon any new comprehensive work 
on planning law is to bring clarity to the subject, to arrange and link laws 
and concepts, and to discuss and explain them. In this task Michael Purdue's 
book succeeds admirably. He has brought together extracts from parliamentary 
and subordinate legislation, ministerial circulars, White Papers, parliamentary 
debates, government reports and judicial decisions, and arranged them with 
detailed crose-referencing in a way which makes this an excellent reference 
source: for the most pert it is factual, up to date, accurate and detailed, 
although there are a few misprints and the value of the book would be 
enhanced by a very much more detailed index. His progression through the 
sobject matter of planning law is orthodox, starting with an examination 
of planning authorities and forward planning, and moving to the detail of 
development control. A chapter devoted to positive planning examines planning 
agreements and the Community Land Act, and subscquent chapters deal 
with the outlines of compensation and betterment, and with special amenity 
based controls. Each chapter is introduced by a clear and straightforward 
gemeral statement, and the extracts which follow are accompanied by detailed 
notes which explain, analyse, cross-reference and develop the materials. 
Purdue’s experience as the case editor to the Journal of Planning and Environ- 
ment Law showa through, both in the wide choice of cases and in his ability 
to summarise their salient points and place them in a theoretical context. 

The one chapter where clear analysis falters is that dealing with appeals. 
The relationship and distinction between statutory remedy and traditional 
judicial review is obscured rather than clarified by the inclusion of an 
assortment of decisions on the validity of conditions imposed upon planning 
permissions, and neither the detailed notes nor the chapter’s general intro- 
ductory statement succeed in giving an overall picture of the extent of judicial 
overview of planning. In particular, reference to the judicial concepts of 
yokiness, vokdability and nullity appears throughout the nméerlals and in the 
notes, but a detailed account of their evolution and function is missing. 
Partially the fault is one of organisation. Materials relating to judicial 
review are included under the heading of appeals, and then lodged awkwardly 
between a series of cases dealing with validity of conditions. The all too 
belief discussion of post-inquiry procedure also, unfortunately, suffers from 


made, save in a note explaining the power of authorities to grant permission 
to themselves, of the Secretary of States power to “call-in” applications 


convey information but to promote understanding and provoke questioning; 
and it may be that students will find parts of the work difficult to cope with. 
The teaching of planning law in British universities and polytechnics has 
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long been regarded as a secondary function: as an adjunct, perhaps, to 
courses in property law, already bewildering enough, or administrative law. 
Only in the past 10 years has it started to become an area of real academic 
concern. As Purdue, perhaps a little grandly, explains: “Gradually the 


about the recognition that it is a subject worthy of study on its own”; and 
he stresses the subject's potential for providing “a rigorous legal training” 
(Preface, p. v). For many years tho standard student texts on planning law 
have attempted to give no more then an elementary introduction to the 
subject, and have seldom paused to consider even judicial decisions in depth, 
let alone stray beyond legal description and analysis to consider the broader 
social context of planning law. Then, in 1975, came Patrick McAuslan’s 


of the law as it is and to concentrate upon clarity of exposition. It has the 
immectate advantage of being up to date, and a great deal of effort has been 
made to incorporate references to major last-minute developments in case 
law, and to new legislation and statutory instruments. 

The two books complement each other wel, and, used together in an under- 
graduate planning law course, offer students and teachers a wide range of 
materials with a divergence of approach that both highlights the central 
issues and permits a useful breadth of choice in their use. 


MALCOLM GRANT. 


THE IMPACT OF INFLATION AND DEVALUATION ON PRIVATE LEGAL 
OBLIGATIONS. By ELIyAnU Hirscuprrs. [Ramat-Gan, Israel Bar- 
Ian University. 1976. 384 pp. (inc. index). Price not stated.] 


Tas book deals with a subject both intellectually fascinating and practically 
important, Historically, English lawyers have treated the problems of 
inflation and devaluation mainly in terms of public and private international 
law but recent developments have shown this to be largely a product of 
the relative stability of sterling both in external and internal value. Although 
this has not so far been fully reflected in litigation, it is clear that inflation 
can have a vast impact on the domestic law of contract and tort. 

The traditional attitude of the common law to these problems, in common 
with most legal systems, is the doctrine of nominalism, that is, that a pound 
is always worth a pound and that no account is taken of changes in its 
purchasing power: Gilbert v. Brett (1604), Hirschberg argues for the abandon- 
ment of this doctrine and its replacement by a qualified form of valorism, 
particularly in relation to long term obligations. In this respect it is clearly 
vital to discover the underlying basis of the nominalistic principle. Mann 
has rested this on the intention of the parties, that is that when partics 
contract Jn relation to pounds, they expect the obligations to be discharged 
in pounds and do not have regard to alterations in value. Hirschberg, on the 
other hand, argues thet the principle rests on undectying policy reasons. 
Although this view derives support from the Judgment of Denning L.J. in 
Treseder-Griffin v. Co-operative Insurance Society Ltd. [1956] 2 QB. 127, 
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it is thought that the contrary view of Browne-Wilkinson J. in Multiservice 
Bookbinding Ltd. v. Marden [1978] 2 All E.R. 489 is clearly to be preferred. 
The important practical point is, of course, that if nominalism rests on the 
intention of the parties, there can be no objection to their departing from 
the principle by agreement. Since in a period of endemic inflation, nominalism 
favours debtors over creditors, prudent creditors will seek to escape its 
effects, and there are many practical examples of this the legality of which 
has not been doubted, e.g. the insertion of rent review clauses in long leases 
and of escalation clauses in long term building and engineering contracts. 
Even the government, which has most to benefit from the maintenance of 
nominalism has been forced to depart from it in some respects, e.g. the 
granting of index linked pensions to public sector employees and the 
indexation of certain tax bands. 

It is arguable, therefore, that it is possible for a legal system to respond 
to the pressures of Inflation without abandoning nominalism. It is not clear 
how Hirschberg’s alternative would work in practice, He argues (pp. 100-104) 
that in short term transactions (up to three years) nominalism is a reasonable 
assumption but that in medium and long term transactions account should 
be taken of changes in the value of the currency. So he argues that an 
insurer under a life insurance policy ought to pay out a sum which represents 
the same purchasing power at the date of payment out as the nominal sum 
insured would have done at the date of the contract. There are formidable 
technical difficulties here, e.g. in deciding the appropriate index, but they 
are not examined in detail. The anthor is content to assert that “‘a way may 
be found, once there is a will to do so.” Nor does he consider how an 
insurance company could undertake such obligations, since there is no 
way of investing the premiums which can guarantee its ability to pay out an 
index Hinked sum. It would seem likely that the greatly increased use of 
with profits policies (particularly perhaps those issued by mutual companies 
where there are no conflicting obligations to shareholders) is the best that 
can be expected. 

s treatment of this question is typical of much of the writing 
in the book. It is interesting and proposes eohitions which may well be 
plausible but the argument is often lacking in rigour. In the same way he 
mentions at many points, but nowhere fully explores, the economic issues 
that are involved, e.g. do attempts to guard against the effects of inflation 
themselves contribute to inflation? Economists do not appear to agree on this 
but it is clearly a central policy factor in relation to the validity of gold- 
valus or other index linked clauses. It is possible that there are distinctions 
here depending on the typo of transaction involved. The most obvious 
candidates for inflationary effects would seem to be index linked wages since 
they appear to add directly to labour costs and put extra purchasing power 
into circulation. On the other hand, it is possible that index linked wage 
bargains may persuade workers to moderate their claims. 

The book purports to be a treatment of the subject in relation primarily 
to English, American and Israeli law, but so far as English law is concerned 
it often bears a somewhat dated air. Thus at page 172 an elaborate argument 
is based on the Sidermar case [1961] 2 Q.B. 278, apparently in ignorance of 
its having been over-ruled by The Eugenia [1964] 2 Q.B. 226 and it is odd to 
find a reference in a book published in 1976 to the 22nd edition of Chitty. 
A good many of the statements about the general English law of contract 

eccentric to a conventional English lawyer, see e.g. those on frustration 
at pago 191 and equitable fraud at pp. 198-199. 

In short, this book ts worth looking at for it contains much information 

interestingly put together but it could and should have been much better. 


M. P. FURMSTON. 
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Lawyers. By J. Disney, J. BASTEN, P. REDMOND and S. Ross. 
[Sydney: The Law Book Co. Ltd. 1977. xliii and 758 pp. 
(ine. index). Hardback A$35.50. Paperback A$28.50.] 

Tms collection of materials on the legal profession and its work is the 

product of four teachers at the law school of the University of New South 

Wales. It is a remarkable, perhaps unique, collection of materials drawn 

from a wide variety of sources. Furthermore, although the book has bean 

Prepared primarily for an Australian audience, materials from the United 

Kingdom and the United States have beon widely used, and this, coupled 

with certain similarities between the Australian profession and the English 

Profession, makes much of the material highly relevant to the current debate 

‘on the provision of legal services, 

The book is divided into three parts, The first part deals with the structure 
of the profession; the history of the profession, admission and disciplinary 
procedures are considered, and a profile of the profession is attempted. The 
second part is entitled “ Delivery of Legal Services” and examines advertising 
and specialisation, foes, legal ald and the involvement of laymen in what 


might better be labelled professional ethics and professional etiquette, I 
noted only one significant gap in the collection; the treatment of law centres 
is virtually non-existent. Lees than are 


i 
i 


Despite the absence of sophisticated law centres in Australia, I would havo 
expected to see moro materials on this important development in the United 
not 


in a modem 5 
I like this book. It is not the type of book that I am able to sit and read 
from cover to cover, but I have found myself constantly dipping into it for 
information and I have usually been rewarded by some new pieco of 
information, some new question to consider, or some new insight into the 
area I was exploring. 

Row C. A. WHITE. 


SOCIETY AND LEGAL CHANGE. By ALAN WATSON. {Edinburgh Scottish 
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borrowed from often have nothing to do with the needs of the borrowing 
society.” This argument leads to the thesis put forward in Society and Legal 
Change that “ though there is a historical reason for every legal development, 
yet to a considerable extent law in most places at most times does not progress 
in a rational or responsive way, and that the divergence between law and 
the needs and wishes of the people involved or the will of the leaders of 
the people is marked.” His conclusion about the essence of law, set out in 
The Nature of Law, is that it ly “the means adopted to institutlonalize 
disputes and to validate decisions taken in the appropriate process that has 
the specific object of inhibiting further unregulated conflict.” It is the 
institutionatising of disputes in regular procedures which distinguishes law 
from convention, custom, morality etc. Although there might be some merit 
in considering this thesis as a whole, for reasons which will become apparent, 
I propose to focus on the Sodety and Legal Change volume. As Professor 
Kabn-Freud observed in his review of Legal Transplants, “the test of a 
definition is in its application,” and he observed that so defined, comparative 
law yields stimulating and fruitful results. This may also be truo of Professor 
Watson’s definition of law. Society and Legal Change differs from the other 
two volumes however in raising acutely and obviously certain methodological 
problems. It is on these that I propose to focus. 

In order to demonstrate the divergence between law and the needs and 
desires of society, Professor Watson looks at the pattern of growth in what 
he considers to be important areas of private law in some major legal 
systems, and also some of the details which can be regarded as most 
important for the society’s outlook. “If we find it reasonably easy to spot 
in Roman Law, in English Law, in systems deriving from these, major 
instances where law and the wishes or needs of society or its leaders are 
not in harmony then I believe the thesis may be regarded as proved.” Towards. 
the end of the book he attempts to anticipate two possible objections to the 
thesis developed in this way. First that he should have proceeded not from 
individual instances and institutions, but from the system as a whole. He 
replies that in the case of Roman Law he has looked at a great deal of the 

it did fail “to meet needs and desires.” Secondly, 

he suggests that it might be argued that legal rules (and generally he considers 

only private legal roles) cannot be discussed in isolation, but should be 

ne weapon in a whole battery of means of social control 

to give examples where the disadvantages of 

legal rules ‘were not modified by other means of social control. These responses. 

reveal what I feel to be the fundamental weakness of this book: it attempts 

to make a sociological thesis without using a soclologist’s methodology. This 
is hich it is all too easy for a historian to fall. 

Max Weber distinguished sociology from history, in terms of the former’s 
greater precision of concepts. In works such as “ The Religion of China” 
he makes it clear that he is writing neither economic nor social history, but 
is engaged in an exercise of interpretative sociology. The object of the 
sociologist is to develop theoretical apparatuses for the understanding of 
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theory of bureaucracy on the ground that specific institutions do not, as a 
matter of fact, correspond to it. The theory of bureaucracy can be understood 
however only in relation to the method of ideal types and Weber’s general 
methodology, and showing that an institution does not correspond to type 
does not destroy the explanatory value of the type. Ultimately the problem 
is epistemological. Whilst the professional historian can do his job quite 
happily without bothering about such matters (I think Professor G. R. Elton’s 
excellent book The Practice of History is perhaps the best account of the 
thinking of most historians), this is not true of the sociologist. What Professor 


them a sociological theory. It does not work. 

First of all any thesis of a divergence between law and society must provide 
adequate conceptual apparatus for analysing “ divergence,” from what it is 
that the thing is supposed to be diverging. Yet an assertion of major instances 
where the law and the wishes of society or its leaders are not in harmony, 
is unsupported by any indication as to how a major instance differs from a 
minor one, nor as to what “ society or its leaders ” much less “ their wishes” 
means, Indeed concepts deriving from widely differing theories are used 
more or leas interchangeably, so that by way of variation we meet e.g. 
“society at large or its ruling classes,” “ordinary citizens and the ruling 
elite” “ group or class.” The author claims that one advantage of his method 


concepts in social explanation. 

the weakness of this atheoretical approach is best iHustrated by 
what the author clearly thinks is a major attack on Marxist theory. I do not 
believe that any, but perhaps some vulgar Marxists, take such statements as 
“all law is class law” literally to mean that in some way every legal rule 
directly serves the interest of the ruling class—in any case in classical 
Marxism the theory of law is comprehensible only in terms of the theory of 
ideology. Some writers today however forward a theory of the “autonomy” 
of the legal (e.g. Althusser, Poultantras), This is not the same thing as the 
divergence between law and the general economic structure to which Engels 
pointed in a passage which Professor Watson cites. It is obviously quite 
central to any attack on Marxist theories of the relationship between law and 
society to consider these writers, but although they are open to criticism, they 
cannot be contradicted from the evidence of specific hietorical events, since 
their starting point is from concepts such as “ class,” “ clase struggle,” which 
by their nature are not provable or disprovable by citation of specific 
historical instances, 


When it is all boiled down, the defensible parts of the thesis of Society 
and Legal Change amount to very little, An assertion for example that the 
Roman stipulatio failed to provide evidence of the contract, or that English 
land law was excessively complicated before 1926, only amounts to saying, 
“I think the law could have been improved.” No doubt many Romans and 
English thought so too, but that is not a particularly novel discovery. Not 
surprisingly in view of this, the reasons for “ divergence” given by Professor 
Watson, are equally unremarkable. Of course the legal profession will oppose 
some reforms which would benefit very many people (if they thought about 
it), and no doubt politicians have little interest in private lew reform. That 
is nothing new, the problem is to understand why. That will almost inevitably 
involve amongst other things an analysis of the nature of law, the state, and 
groups within the state such as professions. 

Treated as a work of history, this book is stimulating, amusing, and some- 
times brilliant, indeed all that we would expect from Professor Watson. It 
is not however an important contribution to the sociological study of law and 
society. All three books are recommendable to sociology students on one 
account however. they are an excellent introduction to the problem of legal 
development, seen from the point of view of lawyers themselves. Treated as 
such, they could provide the starting point for some quite interesting 
sociological work. 

J. N. ADAMS. 


: 
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Fam Trapinc Acr 1973. First Supplement. By J. P. CUNNINGHAM. 
[London: Sweet & Maxwell 1978. 264 pp., incl. 157 pp. Acts 
and Regulations. £9-00.] 


Tos is the first Supplement to Cunningham’s excellent book The Fair 
Trading Act 1973, sub-titled Consumer Protection and Competition Law. 
The main work was written with numbered paragraphs, and the supplement. 
consists of additions to existing paragraphs or the insertion of new paragraphs. 
As the author says in the preface, this means the Supplement is not for 
“ serial reading.” It does mean, of course, that reading the main work wilt 
be somewhat cumbersome since reference must necessarily be constantly 
made to the Supplement. 

It is a good, informative, Supplement. A particularly valuable feature 
is the appendices of acts and regulations. It was, as the author eays, the 
consolidations in 1976 of the legislation on resale price maintenance and 
restrictive trade practices which really spurred the Supplement. This led 
him to give, most usefully, a table Hating the provisions of the old statutes 
and indicating where the new provisions might be found. And each new 
statute in these appendices is preceded by a “table of derivations” listing 
the provisions of the new Act and giving the corresponding provisions in 
the old. Incidentally, it was interesting to learn that, occasionally, the 
consolidating Acts had exceeded their briefs and created now law. With 
Mr. Cunningham, we wait to see what the courts have to say. . 

£9 is a lot of money, even for such a good supplement, When the second. 
edition is prepared, would the publisher consider two books: one on 
competition law, the other on consumer protection? 

R G. Lawson. 


DYMONDS CAPITAL TRANSFER TAx. By REGINALD K. Jomns & Roy R- 
GREENFIELD. Published by Oyez, London. 1977. lxxix 772 pp- 
plus Appendix 166, plus Index 33. £37-00 


Tms book, the first edition of Dymond to deal with capital transfer tax, 
ìs written by the authors who have been responsible for the last editions of 
Dymond’s Death Duties. 

Thus, as has always been the practice in Dymond, the subject-matter is 
arranged “by taking in turn the various categories of property and the 
situations which cam occur in relatton to them as a matter of general law, 
and bringing to each category and atuation the particular provisions of the 
Finance Acts which impose duty or tax on it” The reviewer shares the 
authors’ opinion, stated in the Preface, that this is a preferable approach 
to dealing in turn with the various provisions of the relevant Finance Acts. 
The fact that the authors were responsible for the last Dymond’s Death 


it stood at April 30, 1977. The relevant clauses of the 
Finance Act 1977 are summarised in thelr Bill form in the Preface and as 
the changes made were comparatively minor, this presents no problem. 
However, the more important changes contained in the Finance Act 1978 
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copiously cited. Large numbers of examples help to ifhustrate the points 
Moreover, the authors, both having been officlals of the Capital Taxes 
in a good position to give the “Revenue view” of areas of law 


The authors have continued the practice of earlier editions by incinding 
large sections on areas of law related to, but not an integral part of capital 
transfer tax. While the tax cannot be looked at in isolation, the discussion 

of the law, for example “Joint Bank Accounts” in Chapter 9, 
reviewer at least to have been overdone. 

Having made these critkcisms, it must be sald that when one views the 
work as a whole they are comparatively minor. The book is a useful addition 
to the already large volume of literature on capital transfer tax. 


L A. SAUNDERS. 


a 


AN INTRODUCTION TO THE LAW OF CREDIT AND SECURITY A. G. 
Gust and Eva Lomnicka. [London: Sweet & Maxwell, 1978. 
xliii and 382 pp. Paperback £8-85.] 


expensive or outdated by the Consumer Credit Act. The present volume is 
thus both useful and timely. As indicated in the preface, the text is in 
ceeciice a reproduction of Chapter 6 of the second volume of Chitty on 
Contracts (24th ed.), supplemented by the Consumer Credit Act itself and 
orders and regulations mado under it up to December 1, 1977. Professor 


the co: law and then in the light of the Act. The emphasis is 
vily on the personal obligations gensrated by a credit transaction, with 
a relatively perfunctory discussion of security rights. The treatment of the 
statutory provisions is both wide-ranging and precise, and despite the length 
of the Act, most of the sections recelyo at least some comment. As a 
conspectus for those seeking a bird’s eye view of the statute the book could 
scarcely be bettered. It is less satisfactory for the degree student who 


N, 
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a description of the leading players in the credit-granting process. In short, 
the book is confined to legal exposition, and this iteelf is “factual” rather 


and commencements, It Js attractively produced, With a good index and 
tables, though R. v. Charles [1977] A.C. 177, referred to at page [11], is 
omitted from the Table of Cases and the publishers remain wedded to a 


Raypen’s Law AND PRACTICE IN DIVORCE AND FAMILY MATTERS. 
Third (Cumulative) Supplement to twelth edition. Editor in 
Chief: JOSEPH Jackson, Q.C. Editors: J. F. TURNER, LL.B., 
MARGARET BOOTH, Q.C. G. J. MAPLE, LLB., and (Consulting 
Editor) W. D. S. Camp. [London: Butterworths. 1978. xxv and 
546 pp. £15-00.] 


and 
dren Act 1975 is but partly in force and the editors note that the situation 
is most unsatisfactory and that particular care must be taken when using 
any statute relating to children because of the considerable number of repeals. 
Those who use Rayden cannot be without this Supplement. 


Florence O'DONOGHUE 


Tue Law or Wus. By L J. HarpincsaM, M. A. Nzave, and H. A. 
J. Foxo. {Australia: The Law Book Company Limited. 285 pp. 
plus preface, contents, Bibliography, cases, statutes and index. 
Cloth A$21.50. Limp A$15.00.] 


Tms book alms to provide a treatment in depth of the law of wills taking 
into account the legislation of England, the Australian States and Territories 
and New Zealand and the decisions of superior courts in those jurisdictions, 
The book concentrates on wills and does not cover inteetacy or the adminis- 
tration of estates although family provision legislation is considered. Tho 
book is intended primarily as a text for Australian and New Zealand students 
rather than for English students and in the discussion of cases the authors 
have given greater emphasis to decisions emanating from Australia and New 
Zealand, This approach is quite noticeable and many cases familiar to all 
English books on wills, such as Pilot v. Gainfort on wills made In contem- 
plation of marriage, and Sugden v. Lord St. Leonards on the proof of lost 
wills, are not mentioned. In the discussion of wills expressed to be mado 
in contemplation of a marriage, prominence is given to Helsham J.’s decision 
in In Will of Foss [1973] 1 N.S.W.L.R. 180 with Megarry J.’s recent decision 
in Re Coleman [1975] 2 W.L.R. 213 relegated to a footnote, Similarly, 
Re Fenwick [1972] V.R. 646 is discussed in the paragraph on knowledge 
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and approval with less emphasis on Re Morris [1971] P. 62. This underlines 
one of the merits of the book for readers on this side of the globe in that 
it introduces the English tutor or student to many Commonwealth decisions 
that otherwise might go unnoticed. The book illustrates that the Common- 
wealth courts are often faced with similar problems of construction or 
interpretation, and highlights the, sometimes, diverse approach and con- 
chisions of those courts, One example of such divergence is provided by 
the situation where a couple both make wills in favour of each other in 
precisely the same terms and by inadvertence each signs the other 
party’s wiH. In England it has been decided that neither document 
should be admitted to Probate, (Re Meyer [1908] P. 353) New Zealand 
and Canadian courts (Guardian Trust and Executors v. Inwood [1946] 
N.ZL.R. 614; Re Brander [1952] 4 D.L.R. 688) have decided that 
both wills may be admitted to Probate with the omission from each of any 
mistaken reference to the other testator; surely a preferable conclusion. 
Another area where the English courts could usefully have regard to the 
Commonwealth decisions is the subject of powers of appointment and the 
Tule against delegation of wil-making power. The contrasting approach of 
the English courts, who have tended to gloss over the problem and the 
Australian courts who have grappled with it, is interestingly and admirably 
brought out in the text. The English courts have admitted the validity of 
testamentary powers of appointment even where the donee could make the 
Property his own (see, for example, Re Hughes [1921] 2 Ch 208; Re Park 
[1932] 1 Ch. 580; Re Abrahams [1969] 1 Ch. 463 and Re Manisty [1974] 
Ch. 17), Lip service is paid to the non-delegation rule and general powers 
of appointment are admitted as an exception, which seems somewhat 


articles to which English students could usefully be referred. The discussion 
on “Powers of Encroachment” (pp. 96-99) and the unreported decision 
of Adam J. on Nevil Shute Norway's will (1963) is particularly interesting. 
Two further passages of the book that can be recommended are first, the 
discussion of knowledge and approval in Chapter 3 with extensive common- 
wealth citations and secondly, the discussion of republication and revival, 
Pages 130-144 with a useful comment on the effect of republication where 
the principles of ademption, satisfaction and lapse are also applicable. 
Another feature of the book that can be commended is the consideration 
in Chapter 11, of the general principles of construction of wills side by side 
with the rules relating to the admission of extrinsic evidence. This is certainly 
a more realistic approach for the student, if albedt more confusing, which 
the authors handle well, than the separate treatment usually afforded these 
topics in English text-books, Contracts relating to Wills are also more fully 
discussed than in English text-books and the New Zealand testamentary 
promises legislation is discussed and shown to be more far reaching than 
it might initially appear to be, The book undoubtedly works less well when 
considering topics such as Privileged Wills, and Testator’s Family Main- 
tenance, which are subject to statutory provisions. Although these provisions 
are basically similar they differ in important respects from country to 
country and from state to state. The different categories of privileged testator, 
and the different categories of oligible applicant under family provision 
legislation, emphasise the difficulty of attempting a comprehensive statement 
of commonwealth law. It can be noted in passing that on neither of these 
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English students of the subject. 
C. H. Saerrin. 
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THE PASSING OF PROPERTY IN PART OF A BULK 


Ir I owned and wished to sell a cargo of oil or a silo of grain or a 
cellar of wine, I could of course try to find a buyer for the whole 
amount. The passing of property to my buyer would then be wholly 
a question of our intention. My buyer could become the owner of the 
goods before he took possession, upon delivery or at some later stage. 
But if I sell part of my cargo to one buyer and part to another the 
Sale of Goods Act 1893 interposes a rule of Jaw. Whatever our 
intentions, property cannot pass in the individual parts until each has 
been set aside or ascertained (s. 16). This is not just an arbitrary rule 
of law, it is another way of saying that the buyer cannot become an 
owner until it is known which are the goods he is to own. 

If I have a sophisticated buyer, he might reply that this rationale 
would not prevent him becoming a part owner of the whole buk. 
In the United States this would be a good reply,? but in Britain 
Re Wait? would stifle such a claim. In that case the buyer of part of 
a cargo failed to convince the Court of Appeal that he had an equitable 
proprietary interest in the bulk pending the separation. 

My buyer is no better off if my oil is in a depot and I give him a 
delivery order addressed to the owner of the depot for his part. The 
Court of Sessions has held (Hayman v. McLintock) * that the defivery 
order is merely a reiteration of my promise to deliver the part. 
Section 16 of the Sale of Goods Act 1893 still prevents my buyer 
from acquiring ownership until his part is identified. 

But if I am selling part of a large consignment of oil, my buyer is 
unlikely to want it for his own consumption. Is the position any 
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different if he sells the still unseparated part to a sub-purchaser? It is 
hard to see that a resale of itself can make any difference and indeed 
the Court of Appeal in Laurie and Morewood v. Dudin & Sons * has 
so held. But, suppose my buyer goes further and transfers to his 
sub-purchaser my delivery order? We have the authority of three 
Divisional Court decisions to suggest that the situation is now wholly 
different. The sub-purchaser does become the owner of part of the 
cargo or at teast he has title to sue in conversion. 

The new elements on which these three cases rely are section 25 (2) 
and section 47 of the Sale of Goods Act. Section 25 (2) is the exception 
to “nemo dat quod non habet” which allows a buyer without title 
but with possession of the goods or documents of title to give a good 
title to his purchaser. In almost identical circumstances, section 47 
provides that the unpaid seller loses his Hen. 

It is the purpose of this article to examine these three cases and 
their apparent conflict with the rule that property cannot pass until 
goods are ascertained. I will then consider what remedies are available 
to the sub-purchaser of part of a bulk even if he does not have title 
to the goods. 

To help in this analysis I will construct an imaginary, but not 
unlikely, situation. Let us assume that a seller (S) who has 200 tons 
of maize with a warehouseman (W) agrees to sell 60 tons of the maize 
to a buyer (B) and gives B a delivery order addressed to the ware- 
houseman. The delivery order, we shall assume, meets the statutory 
definition of a document of title." B then resells the still unseparated 
60 tons to a sub-purchaser (SB) and transfers the delivery order to 
him. SB enters into the contract in good faith and in ignorance of S’s 
rights. 

This hypothetical situation has all the ingredients required by 
section 25 (2) and section 47, but in order to make the situation more 
life-like (and more like the three cases to be examined) fet us build 
in an incentive for S to refuse to separate and deliver the goods and a 
reason for SB to compel him to do so. Let us assume, therefore, that 
the seller is never paid by the Buyer and that the sub-buyer has been 
unfortunate enough to part with his purchase price to the buyer. 
The buyer, we will add, is not worth suing by either party. The 
question will then be, is the seller or his warehouseman liable in 
conversion if he fails to deliver 60 tons of maize on the sub-purchaser’s 
demand? 


5 {1926] 1 K.B. 223, 
6 D. F. Mount V. Jay and Jay (Provisions) Co. Lid. 11960), 1 Q.B. 159; Ant. 
Jurgens Margarine Fabrieken v. Louis Dreyfus [1914] 3 K.B. 40; Capital and 


Counties Bank v. Wariner (1896) 1 Com.Cas, 314. 
T Defined in s. 1 (4) of the Factors Act 1889. This expresly inctudes delivery 
orders, but is impHedly limited to those “ used in the ordinary course of business 


as proof of the possession or control goods or authorising to 
authorise either by endorsement or by delivery the of the document to 
transfer or receive goods thereby ” Seo e.g. Laurie and Morewood V. 


Dudin [1925] 2 K.B. 385, affirmed [1926] 1 K.B. 223 for an example of a delivery 
order which failed this test, 
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It is perhaps necessary at this stage to say a little more about the 
nature of a claim in conversion. It is only available to a person who 
has title to the goods, but the expression “ title ” is apt to mislead.” ° 
It is used in a different sense than up to now. It is sufficient if the 
plaintiff has a possessory title based on possession itself or a right to 
possess.° Indeed, it is not only sufficient that the plaintiff have a pos- 
sessory title, but essential. An owner who is not entitled to immediate 
possession cannot sue in conversion.’ In the context of sale, the 
buyer is not entitled to possession until he pays the price or arranges 
credit. So in Lord v. Price the plaintiff was the owner of goods 
which were still with his seller because they were still unpaid for. It 
was held that the plaintiff could not sue a third party converter. 
Correspondingly if I buy a cow but neither pay for it nor arrange 
credit, I cannot sue the seller in conversion whether property has 
passed to me or not. In each case the seller can set up a right to 
possession: if property has passed to me the seller can assert his lien 
for the price; if property remain with the seller, he has a lien-like 
right conferred by section 39 (2) of the Sale of Goods Act. 

It is rare for a buyer to try and sue his seller in conversion; his 
remedies on the contract of sale are usually as good if not better. 
But, as in our hypothetical situation a sub-purchaser may well try to 
wrest the goods from his seller’s seller. All will then turn on who has 
the better claim to possession. By now, it will be obvious that rights 
to possession vary in quality. If I buy and pay for my cow, I will have 
a right to possess her as against my seller, even if my seller is a thief, 
but my right will be no match for the right of the true owner to 
possess the beast. So, too, in our situation, the sub-buyer may have 
paid for the goods amd may therefore have a right to possess them 
as against the buyer, but this will be inadequate unless he can show 
that the seller has lost his unpaid seHer’s lien. 

Hence the importance of section 47 which provides: 

“ Subject to the provisions of this Act, the unpaid seller’s right 
of lien or retention or stoppage in transitu is not affected by any 
sale, or other disposition of the goods which the buyer may have 
made, untess the seller has assented thereto. 

Provided that where a document of title to goods has been 
ee ee buyer or owner of the 
goods, and that person the document to a person who 
takes the document in good faith and for valuable consideration, 
then, if such last-mentioned transfer was by way of sale the 
unpaid seller’s right of lien or retention or stoppage in transitu 
is defeated... .” 

It will be seen that the seller can lose his lien in two ways (a) by 
assenting to the sub-sake and (b) by parting with a document of title. 


s Clerk and Lindsell on Torts (14th ed., 1975), para, 1109. 
® Ibid. para. 1108 

10 e.g. Tappenden v. Artus [1964] 2 Q.B. 185 (C.A). 

11 (1874) LR. 9 Exch, 54, 
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In D. F. Mount v. Jay and Jay (Provisions) & Co. Ltd. the sub- 
purchasers argued both limbs. The situation was almost the same 
as our hypothetical situation except in one important respect. The 
buyers did not transfer the document of title to the sub-purchasers; 
instead they lodged it with the warehouseman and sent the sub- 
purchasers another delivery order. This was in identical terms to the 
first. Salmon J. held that the second limb of section 47 only operates 
if the buyer transfers the very same document. Consequently, the 
sub-purchasers lost on this limb. They won on the first limb, though. 
The sellers not only knew that the buyers were going to resell the 
goods, but knew that this was the only way in which the buyers 
would be able to pay for them. The market was falling and it was 
therefore easier for the court to find that the seller had taken the 
risk of “ assenting ” to the sub-sale and losing his lien. 

The plaintiffs also convinced Salmon J. that they had an alternative 
claim under section 25 (2). This provides: 

“ Where a person having brought or agreed to buy goods obtains, 
with the consent of the sedler, possession of the goods or the 
documents of title to the goods, the delivery or transfer by that 
person, or by a mercantile agent acting for him, of the goods or 
documents of title, under any sale, pledge, or other disposition 
thereof, to any person receiving the same in good faith and with- 
out notice of any lien or other right of the original seller in 
respect of the goods, shall have the samo effect as if the person 
making the delivery or transfer were a mercamile agent in 
possession of the „goods or documents of titlo with the consent 
of the owner. 


D E dis ene Sa E 
section 47 and the sub-purchaser did not have to show that he had 
received the very same document of titte that the seller had given 
to the buyer. 

Section 25 (2) has a somewhat mysterious ending. It does not say 
in terms that the sub-purchaser acquires title to tho goods, but rather 
that the transfer of the documents of title to him shall have the same 
effect as if the buyer were a mercante agent in possession of the 
documents with the consent of the owner. Section 2 (1) of the Factors 
Act 1889 explains the consequences of a sale in these circumstances.” 
The sale is to be as effective as if t were expressly authorised by the 
owner of the goods. 

Where the goods are specific or ascertained there is no difficuky 
in concluding from this that the sub-purchaser becomes the owner. 
It is not clear whether Salmon J. thought the samo result would 





3a [1%0] 1 Q.B. 159. 
to Nawtoni, o! eee v. Wilhams [1965] 1 Q.B. 560, the 
e T te eas Coot business of a mercantile agent whether or not 
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follow even though the goods were unascertained.“ What is clear 
is that Salmon J. thought that the application of section 25 (2) assisted 
the sub-purchaser in their claim for conversion. 

Salmon J. could have claimed support for this view from the second 
of our three cases, Ant. Jurgens v. Louis Dreyfus. Here the goods 
wore mowra seeds and the chain of circumstances was identical to 
our hypothetical situation. The buyer transferred to the esub-buyer 
the very same delivery order that he had received from the seller. 
The sub-purchaser’s claim in conversion against the seller was upheld 
by Pickford J. on the basis of section 25 (2) and section 47. 
Pickford J. treated the lack of identification of the goods as irrelevant 
on the authority of Capital and Counties Bank v. Warriner.* 

The seller in that case sold 1,500 quarters of his 2,828 quarters of 
grain to B. However rather than give B a delivery order, S instructed 
his warehouseman (the defendants, Warriner) to transfer 1,500 
quarters to B’s order. The defendants sent B a delivery note, although 
no sacks were actually set apart. B pledged the transfer note with SB, 
the plaintiffs. The plaintiffs brought their action in conversion and 
Matthew J. held that they should succeed on the basis of section 25 (2). 
No mention wes made of section 16, but Matthew J. thought section 
25 (2) “clearly negated any suggestion that (it) related only to 
specific goods” because it applied to a person (B) who “ bought or 
agreed to buy goods.” 

This then is the foundation for the pyramid of authority that a 
sub-purchaser can maintain an action in conversion although the 
goods were never ascertained. It is submitted that it is a foundation 
of clay. 

If it is suggested that the sub-purchaser has acquired title to the 
goods by virtue of section 25 (2), the response must be that none of 
the cases successfully reconcile this view with section 16. 

Matthew J.’s attempt is unconvincing. He may have had in mind 
section 1 (3) of the Sale of Goods Act which provides that a person 
sells goods when property passes at the time of the contract and 
agrees to sell them when property passes at some later stage. Read 
with section 18 r. 1 (which presumes that the property in certain 
specific goods passes at the time of the contract) t may appear that 

“ agreed to buy ” in section 25 (2) refers to non-specific, unascertained 
goods. This line of reasoning is flimsy because property is not pre- 
sumed to pass in specific goods at the time of the contract ‘unless the 
goods are in a deliverable state and the contract is unconditional. 


ee reer aaa i fiat: i£ tho ero ge gah Ea tho fale 19 


15 [1914] 3 K.B. 40. 
16 (1896) 1 Co.Cas, 314. 
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Moreover all the rules in section 18 can be ousted by contrary inten- 
tion. A person therefore contracting to buy goods in a non-deliverable 
state or under a contract subject to a condition precedent or under 
a contract whereby the passing of property is specifically postponed, 
will be agreeing to buy these goods. In addition a person will agree 
to buy goods originally unascertained but identified by the tme 
section 25 (2) is invoked. In all these situations section 25 (2) is 
consistent with section 16. It is difficult to see why the additional 
category of “ originally unascertained and never ascertained” goods 
must be included if this would result in a clash between section 25 (2) 
and section 16. 

If Matthew J.’s view were right, t would also mean that the sub- 
purchaser would presumptively carry the risk of accidental loss, 
since risk prima facie follows property (s. 20). But again one asks 
the risk in relation to which goods? If the whole bulk suffers deteriora- 
tion equally, there is little problem. In Sterns v. Vickers* a tank 
of fluid, part of which had been sold to a buyer, was adulterated by 
accident. Property did not pass to the buyer, but it was found that 
the presumption in section 20 was ousted, that the buyer did have the 
risk and that he could not complain when he was offered an adulter- 
ated portion. But the deterioration may not affect the bulk equally. 
If only part of the goods deteriorate, is S obliged to aHocate the sound 
goods as far as possible to SB? Suppose the remainder of the bulk 
has been sold elsewhere, how should the loss be apportioned among 
the various buyers? Suppose further that the defect is a latent defect 
and only becomes apparent after the bulk has been divided and the 
various buyers gone their separate ways. Is the buyer who is unfor- 
tunate enough to have the part of the bulk with the defect to have a 
right of contribution against the others? What machinery will he use 
for recovery of any such contribution? + 

It is true that such theoretical problems did not prevent the court 
in Sterns V. Vickers from holding that a buyer may have the risk 
over an undivided share of a bulk. But this finding depended on 
evidence that overcame the presumption in section 20. In Sterns v. 
Vickers, the court could find such an intention in that the fluid was 
left unseparated at the request of, and for the convenience of the 
buyer. In addition, the tricky problems suggested above were not 
presem; the liquid had deteriorated evenly. Healey v. Howlett & 
Sons ° shows that where these special factors are not present, a court 
will be extremely reluctant to find that risk is on the purchaser of an 
undivided share. 

Can the sub-purchaser evade section 16 and the problems of risk 
by saying that it is unnecessary for him to show that he is the owner 





17 [1923] 1 K.B. 78. 

18 Seo Sealey, “ Risk in the Law of Salo ” [1972B] C.LJ. 225. 

19 [1917] 1 K.B. 337. Notice that there the seller had sold the whole bulk (boxes 
of fish) to various sub-buyers. 
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of the goods; it is enough if he has a right to possess them? I have 
said that this is what he must prove to establish his right to sue in 
conversion. I accept, too, that ownership and a right to possession 
are not co-terminous. Consequently, I accept that section 16 is not, 
on its face, dispositive of the issue. Nevertheless, it is submitted, 
that there are good reasons for saying that a sub-purchaser does not 
have a right to possess an unascertained part of the seller’s bulk. 

Thus in the overwhelming majority of contracts for the sale of 
unascertained goods, it is for the seller to appropriate goods to the 
contract. He must do so with the assent of the buyer,” but subject 
to this the seller can allocate any goods which answer the contract 
description. Until he does so, property cannot pass, because until 
then the buyer does not know which are the goods he is to own.™ 
By the same token it is submitted, rights to possession cannot pass, 
because until the seller has made his selection the buyer does not 
know which are the goods be has a right to possess. 

To say that the sub-purchaser has an action in conversion prior to 
ascertainment creates other problems. To return to our hypothetical 
situation, suppose the seller, before the sub-purchaser’s demand for 
delivery had tired of waiting for his buyer’s purchase price and sotd 
the whole bulk of 200 tons to a third party. Would this be an act of 
conversion? Probably it would. What if the seller sold only 140 tons, 
would this be an act of conversion? Probably not. Suppose the 
remaining 60 tons were unmerchantable though still answering the 
contract description. Would the sale of the 140 tons of good maize 
be an act of conversion? Suppose the seHer is constantly selling off 
and adding to his bulk, at what point would he be liable in 
conversion? 

Thirdly, in those cases where section 16 bas been applied, the 
courts have used # to defeat a claim in conversion (see Healey v. 
Howlett & Sons™ and Laurie and Morewood v. Dudin™). By 
implication, the courts have clearly considered that section 16 pre- 
veated a purchaser from acquiring title or a right to possess the 
goods. 


Against these considerations are the policies behind the Factors 
Acts (out of which s. 25 (2) and s. 47 grew).%* These Acts have been 
recognised by the House of Lords as “ intended for the best interest 
of commerce and the benefit of all engaged in trade” (Vickers v. 
Hertz).* Consequently if documents of title meet the statutory defni- 


2 s, 18, r. 5 (1), Salo of Goods Act 1893. 
* Soo aboro and the pre-Act cases of Gillet v. HM (1834) 2 C. & M. 530, ee 
Hellbutt v. Hickson (1872) L.R. 7 CP 438, 449. Benjamin’s Sale of Goods, para. 34. 





; "Hatherley at p. 116. 
ments by Lords Hatherley and Chelmsford that the 1842 Factors Act allowed a factor 
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tion and are commerciafly regarded as “ authorising the possessor of 
the document to transfer or receive goods thereby represented,” the 
courts ought, as far as possible, to recognise and enforce that 
expectation. 

Perhaps there is a way by which the courts could assist our sub- 
purchaser in possession of such documents without stirring the 
problems and objections that I have suggested to an action in 
conversion. 

This way involves looking more closely at section 25 (2) of the 
Sale of Goods Act and section 2 (1) of the Factors Act 1889. As I 
have already noted, if the reqnirements of section 25 (2) are met the 
delivery of the documents to the sub-purchaser “ has the same effect 
as if (the buyer) were a mercantile agent in possession with consent 
of the owner.” Section 2 (1) we have seen, explains that the sale by 
the buyer is then “ as valid as if expressly authorised (by the seller).” 

Thus a notional agency is set up. The buyer in our hypothetical 
situation is deemed to be the agent of the seller, and is deemed to 
have express authorisation to make the contract of sale with the 
sub-purchaser. Now generally an agent has no greater power than his 
principal.2" The principal could enter into an agreement to sell 60 
tons of maize, but he could not pass property in those 60 tons before 
they were separated. No more, it is suggested, could an agent acting 
on his behalf, however expressly authorised.™* 

But this is not the end of the story. A principal (S) is perfectly free 
to make an agreement to sell part of an undivided buik. It will be an 
agreemem to sell because property will not pass at the time of the 
contract but only after the part is ascertained.” What a principal 
Possession of goede or documents ihould De ` domod to to be the owner of such goods 

and documents.” Contrast the present Factors Act 1889, s 2 (1). In addition, 
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can do on his own account he can authorise his agent (B) to do. 
Again B will make an agreement to sell, and property will only pass 
on ascertainment. However an agreement to sell is nonetheless a 
contract and whether made by S personally or through his agent B, 
will expose S to a suit for non-delivery by the Buyer (SB), and to an 
action for the return of the price for total failure of consideration, 
if S fails to separate and deliver goods according to the contract. 

The seller may complain that he is not liable to deliver the goods 
because be bas not been paid and that he is entitled to a lien or a lien- 
like right until he is paid. However, in our hypothetical situation, 
and in the three cases discussed, the sub-purchaser has paid the buyer. 
Section 25 (2) deems the buyer to be not simply an ordinary agent 
but a mercantile agent. As such he has authority to receive the 
purchase price. An outsider dealing with a mercantile agent need not 
be concerned to see whether the agent accounts to the principal; 
payment to the agent discharges his obligation.*° Thus, in our hypo- 
thetical situation, the swb-purchaser’s remedy is in contract. He has 
made his contract with B as principal, however, the effect of section 
25 (2) of the Salo of Goods Act and section 2 (1) of the Factors Act 
is to imply a fictional agency and S is treated as having expressly 
authorised that contract. A principal who has expressly authorised 
a comract can be sued upon it and there seems to be no reason why 
SB should not sue S in a personal contractual action for non-delivery 
and for the return of his price. 

If this argument is accepted the result in cases such as Mount 
v. Jay and Jay and Ant. Jurgens v. Louis Dreyfus would be very 
similar; the plaintiff being compensated by the return of his price, 
rather than damages in conversion. The plaintiff in Capital and 
Counties Bank v. Warriner, on the other hand, would not have 
succeeded in tort against the warehouseman, though he would have 
had personal actions in contract against the original seller. 

The advantage of this argument is that it gives some protection 
to the sub-buyer and affords some recognition to the delivery order 
as a document of title. At the same time it avoids the problems which 
result if that protection is given by way of a finding that the sub-buyer 
has a right of action in conversion for part of an undivided bulk. 

Of course, this protection is not as good for the sub-buyer as that 
of title. He will have a personal action against the seller but he will 
not be able to take “his” goods in preference to the general creditors 
if the seller goes into liquidation. He will not be able to sue a ware- 
houseman in conversion nor, apparently, a carrier in negligence?! 
If war breaks out, bis purchase from an enemy alien is subject to 


20 Drinkwater v. Goodwin 1715 Cowp. 251; Fish w. Kempton (1849) 7 C.B. 687. 
31 Margarine Union G.m.b.H. vw. Cambay Prince SS Co. Lid. [1969] 1 Q.B. 219 
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seizure.*? In addition the sub-purchaser will not have a good title to 
sell to Ais buyer.** 

So far in our hypothetical situation I have assumed that nothing 
of significance happens after the transfer of the delivery order to tho 
sub-purchaser apart from the refusal of the seller and his warehouse- 
man to hand over the goods. In particular, I have not commented on 
any attornment by the warehouseman to the sub-buyer. In none of 
the three Divisional Court cases referred to had the warehouseman 
attorned. But would the sub-purchaser’s position have been any 
different if there had been attornment? 

By attornment is meant more than receipt of the delivery order by 
the warehouseman.™ It is an acknowledgement by him that he holds 
the goods referred to at the disposal of the person presenting the 
order. Jt amounts to a constructive delivery by the warehouseman or 
a Tepresentation that he regards himself as bailee for the person 
presenting the order.” 

Where the goods are specific, for instance, the cow in an earlier 
example, there is no difficulty in regarding an attornment as a good 
delivery by the seller. Since the warehouseman thenceforth holds the 
cow for the person presenting the order, the seller has no immediate 
right to possess her and so has dost his lien over her. 

But it is necessary to consider whether unascertained goods can be 
transferred by constructive delivery any more than by actual delivery. 
Textbook writers have thought not.** This conclusion can be supported 
by cases such as Hayman v. McLintock.*" A Glasgow flour merchant 
imported a cargo of flour from the United States and deposited it in 
a warehouse, On the merchant’s bankruptcy various creditors hageled 
over the flour. One creditor had been given a delivery order by the 
merchant for 424 bags of the flour. He had presented this to the 
warehouseman who had accepted it prior to the bankruptcy. The 
Lord President said: 


32 The Parchim [1918] A.C. 157. 
the 


36 Benjamin's Sale of Goods, para, 110; The Law of Restitution, Goff and Jones, 


(2nd ed), p. 405. 
37 1907 S.C. 936. 
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“These flour bags were not separably marked, and although 
doubtless, if the buyer had gone to the storekeeper and had got 
him to put aside the sacks or marked them, or put them in 
another room, that would have passed property, yet as he did 
none of these things, the property, it seems does not pass. It is 
not enough merely to get an acknowledgement in general terms 
that so many of these bags belong to the bankrupt and are held 
for him.” (emphasis added) * 


The sub-buyer may be in a more advantageous position as a result 
of the atlornment if he can spell an estoppel out of the warehouse- 
man’s acknowledgement. In Knights v. Wiffen** the defendant sold 
80 quarters of his larger bulk of grain to a buyer. The buyer resold 60 
quarters of this and gave his sub-purchaser a delivery order. The 
seller acknowledged the delivery order and the Court of Queen’s 
Bench held that he was thereby estopped. As Blackburn J. said, “ the 
seller could not then say ‘I never set aside any quarters ’.” 

In Knights v. Wiffen the representation was by the seller himself 
but a representation by the warehouseman will bind the seller if made 
with his authority. It would not be a difficut matter to imply a ware- 
houseman’s authority to accept delivery orders drawn by his bator. 
Yet it is clear from Hayman v. McLintock ® that not every attorn- 
ment will give rise to an estoppel. It ts a convenient way of over- 
coming the objection of section 16 but one suspects that the courts 
will hesitate if the problems of risk or conversion referred to above 
are in issue. Perhaps a differem attitude would also be taken where 
the bailee is not a warehouseman but a carrier. A buyer who is told 
by a warehouseman that his delivery order is accepted may well 
reasonably believe that the appropriate number of sacks have been 
marked off and are held to his order. But would such a belief be so 
reasonable if the bailee is the master of a bulk grain ship or an oil 
tanker? Attornment in these situations hardly implies that the appro- 
priate tons of grain or gallons of oil have been solemnly measured 
and marked off. Yet such an implication would surely be necessary 
for an estoppel to be raised against the seller.‘ 


a8 Ibid, at 951 and Price and Plerce vV. Bank of Scotland 1912 S.C(H.L.) 19. 

39 (1870) L.R. 5 Q.B. 660 and seo Woodley, v. Coventry (1863) 2 H. & C. 164; 
32 LJ. Exch. 185. 

40 Supra, and seo Brett LJ. in Xmm v. Anglo-American Telegraph (1879) 5 Q.B.D. 
and Farnloe V. Bain (1876) LC.P.D. 
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asserted ownership of the wine with the warehouseman. At no time was any wine 
appropriated to the contracts in question. Oliver J. held that the creditors should 
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Our hypothetical situation so far has been concerned with the 
transfer and retransfec of a delivery order. Let us consider how the 
sub-purchaser’s position is improved if instead he receives a bill of 
lading. Let us assume, therefore, that our hypothetical 200 tons of 
maize are on board a ship, and that the seller having predicted 
difficulties in selling all 200 tons to one seller has received from the 
ship 10 bills of lading for 20 tons each. Each 20 tons could be in a 
separate hold, but each would then be a parcel of specific goods. 
To test the position in relation to unascertained goods we must assume 
that the cargo is undifferentiated, 

This situation was considered obiter by Lord McLaren in Hayman 
v. McLintock. One claimant in that case, as has been mentioned, 
was the purchaser of a delivery order, but another was the pledgee 
of a bill of lading which also covered an unidentified part of a bulk 
of the flour. Lord McLaren said: 

“ It is perfectly true that a delivery order is worthless as passing 
pon roperty until the goods have been ascertained, but that 
the distinction between the effect of a delivery order 
for moodi on shore and a bill of lading. Bills of lading have been 
jong in use, and as far back as we have knowledge of their use 
they were held to be negotiable. Such biHs expressed to be for so 
many bags of flour or quarters of grain on board a particular 
up, would pass by blank indorsation from hand to hand while 
P E E O es 
the law, that the goods could be speci y ascertained, 
or that the various persons who took such bills of lading could 
examine and verify the goods while the ship was in mid-ocean? 
We know that biHs of lading are granted for portions of cargo in 
bulk which cannot, of course, be ascertained; and where bills of 
lading are granted (? transferred) in these circumstances they 
must operate as a transfer of an unascertained quantity of goods 
on board the ship, until delivery is made in terms of the 

obligation.” +* 

His Lordship’s remarks were obiter as regards sale because the 

holder of the bill of lading was a pledgee, but it is submitted that as 


Quite apart from its effect on the ability of the sub-buyer to sue the 








succeed. Even if the attornment by the warehouseman to the mortgagee was a cloar 
representation that a perticular batch of wine had been set on ons side, the creditor 
was not privy to this representation and was not bound by it. The mortgagee did 
of the estoppel, but simply 2 defence which was only 


College, London for drawing my attention to this case. Ses too, 
Eastern Distributors v. Goldring [1957] 2 Q.B. 600. 
Caen oe 
43 A similar view is expressed in Benjamins Sale of Goods, para. 1462. 
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seller in conversion, the bill of lading covering unascertained goods 
raises two further problems. 

One of the characteristics of a bill of lading is that it is a receipt 
for goods named in it. When the bill of lading is subject to the Hague 
Rules, statements as to the quantity of goods and their apparent 
condition are now conclusive in favour of the consignee or indorsee, 
and prima facie evidence in favour of the shipper.“ If the bill of 
lading does not cover a precise identifiable unit of goods how can it 
serve this function? Suppose our 200 tons of maize deteriorate 
unevenly so that 100 tons are unmerchantadle on arrival. Suppose the 
carrier wishes to claim that the goods were not in good order and 
condition when they were loaded. Which of our 10 bills of lading 
will estop him? 

The second problem relates to a second characteristic of a bill of 
lading. It forms the basis of a statutory contract between the carrier 
and the holder of the bill. This contract is imposed by the Bills of 
Lading Act 1855, s. 1, but only where the indorsee is a person 
“to whom property in the goods therein mentioned shall pass upon 
or by reason of the indorsement.” The limitation is important. A bank 
which takes a bill of lading as a pledge for a toan acquires possession 
of the bill and the goods it represents, but the bank does not become 
the owner of the goods. Consequently there is no statutory contract 
between the bank and the carrier and the bank is not liable for the 
freight.“ 

Yet the same limitation will stand in the way of our buyer and 
sub-buyer. Without property in the goods they will not be able to 
enjoy the benefits of the statutory contract with the carrier. Thus, 
for example, neither will be able to sue the carrier if he deviates from 
the expected route. 

Given these two deficiencies there must be doubts as to whether a 
buyer under a cif. contract could be compelled to accept a bill of 
lading covering unascertained goods unless the contract specifically 
requires him to do so.*’ Similar doubts should surely be considered 


Caras Goods by Sea ncl 1971 incorporating et oe A£ the Tamo 
Rules, Art. II, r. 4. The 1971 Act went into force in June 1977. 
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by buyers banks, again unless their letters of credit specifically allow 
for such biks. 

Of course, Parliament could provide that property may pass in 
an woascertained part of a bulk, and that bills of lading covering such 
, & part would be as effective as bills covering ascertained goods. The 
United States Uniform Sales Act could provide a useful model for 
such legislation, because while # generally followed the English Act 
very closely, it specifically differed from it on this issue. The policy 
of allowing property to pass in part of a bulk has been carried over 
into the Uniform Commercial Code,** which also specifically provides 
that documents of title (including bills of lading) may relate to 
portions of an identified mass.” 

ANDREW G. L. NICOL * 
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in the mass, is undetermined. By such buyer 

of such a share weight or measure of the mass. If the mass contains less than the 
number, weight or measure bought, the buyer becames the owner of the whole mass 
and the seller is bound to make good tho deficiency fram similar goods unless a 
contrary intention appears.” 

#0 § 2-105 (4) UCC which says: “ An individual share in an identified bulk of 

le goods is sufficlently identified to be sold although the quantity of the bulk 

is not determined. Any agreed portion of such a bulk of any quantity thereof agreed 
upon by number, weight or other measure may to the extent of the seller’s interest 
in ihe Dalk Deso d to thio buyar WAO. then eee ee a 
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* B.A, LL.B„ LL.M., Barrister, Lecturer in Law, London School of Economics. 
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THE ORDINARY MAN, AND THE PSYCHOLOGY 
OF ATTRIBUTING CAUSES AND 
RESPONSIBILITY * 


ALTHOUGH there is a fairly extensive body of literature in psychology 
on the attribution of causes and responsibility, little attempt has 
been made to relate this to the kinds of questions and problems 
which causes and responsibility raise for lawyers. If a contribution 
from psychology has been thought relevant at all it has been in 
helping to decide when a person’s mental state can excuse him from 
responsibility for his own actions.’ In attribution research, however, 
the aim is to describe and explain not some action or event for 
which causes or responsibility are to be attributed, but the attribu- 
tion itself. Under what conditions are events perceived as causally 
related? Why do we assign causes and responsibility at all and what 
are the consequences of making one attribution rather than 
another? And so on. 

Psychologists working on attribution have been trying to make 
empirical generalisations about how and why people in fact assign 
causes and responsibility, not to develop tests or criteria for 
“correct”? attributions. Nor are they especially interested in 
analysing the concepts involved in talking about cause and responsi- 
bility, and the logic of how they are used, as a lawyer or philosopher 
concerned with the conceptual structure of the law might be. 
Backman ? draws a distinction between formal systems of ethics and 
“those interpretative rules which the man in the street seems to 
apply when reacting to norm violations.” He calls the latter 
“ psycho-ethics” and it is these rather than the legal rules which 
have been the subject of research by psychologists. However, in the 
context chiefly taken here—the fault-based compensation system— 
parallels and contrasts are often drawn between legal definitions of 
fault and the rules applied by the ordinary man. One place where 
the psychology of attribution is likely to be relevant to lawyers’ 
concerns is therefore in references to “the ordinary man,” “the 
man in the street,” and “ commonsense,” in connection with tort.? 


E am grateful to those who providod conmioati on an: earlier draft, ospečialiy to 
Professor Wiliam Twining and to Philip Lewis. 
Leor camels, „tio Driu. Psyciolomeal Sodety, “ Memorandum of Evidence 
to the Butler Committee on the Law Relating to the Mentally Abnormal Offender,” 
26 (1973), pp. 331-342, And, H. L. A. Hart, Punishment Responsibility Essays 
in the Philosophy o! Law (1369), Sora pp P. 218 Aad 22T in: relation to% Mental 
or Psychological Criteria o Ë Responsibility,” and “ 
2 C. Backman, *“ Explorations in Psycho-Ethics: Mie Wari Bi A 
in R. Harte (od.), Life Sentences (1976), pp. 98-108. 
3 The possible relevance is not limited to questions about what is meant by 
common sense, etc, An understanding of these processes could, for example, provide 
Fae a Ga a a y 
the perceptions of the layman and the courts will differ and the consequences of this. 
Nor is it confined to tort, though this is the focus here, and examples are sometimes 
drawn from outside this area. 
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Such references are made for various purposes. Sometimes the 
issue is how far the law embodies or is informed by the ordinary 
citizen’s sense of what is just, so that this can provide justification 
for legal rules and decisions. For example, Atiyah’s indictment of 
the fault principle * is not so much in terms of lack of support for 
the moral principle on which it seems to rest, but rather that ‘‘ the 
law’s concept of fault is itself not easy to rest entirely on a moral 
basis.” © His arguments often point to conflict between ordinary 
notions of justice or moral principles and the law. Judges have 
occasionally claimed accord with the ordinary man’s sense of what is 
just in support of their decisions,’ and have frequently claimed that 
the common law use of concepts of responsibility has its roots in 
common sense.’ Sometimes the relationship between legal concepts 
of fault and the ordinary man’s concept of fault, or between legal 
and common-sense notions of causality, is examined for the more 
neutral purpose of elucidation and increasing understanding. Hart 
and Honore ë see a paradox in the references made by the courts to 
common sense since “such remarks have never been accompanied 
by an attempt to explain what are the common-sense principles of 
causation or how the notion of cause is used in ordinary practical 
inquiries.” ° Their analysis of common-sense principles of 
causation ® makes constant reference to what common sense, the 
ordinary man, or “‘ we ” would say. 

These rather different contexts have in common that beliefs, 
principles of reasoning, reactions, and so on, are attributed to the 
ordinary man, but it is not clear what, if any, empirical evidence 
about how people actually form moral judgments or perceive 
causality, would be regarded as supporting or undermining the 
claims made. Atiyah’s arguments, for example, are based on an 
appeal to his reader to recognise various consequences of the law’s 
application of the fault principle as unfair or impossible to justify in 
terms of moral principles, rather than on evidence that ordinary 
people would in fact want to place blame and/or the burden of cost 
elsewhere. But, the extent to which ordinary people’s common-sense 
notions of causation or sense of justice rather than Atiyah’s, Hart’s, 
Honore’s, or a judge’s intuition, actually correspond to the law and 








t P. S. Atiyah, Accidents, Compensation and the Law, London (2nd ed., 1975), 
pp. 417 et seq. 
s Ibid. p. 420. 
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legal decisions does seem to involve questions of empirical fact about 
how people perceive causality, how they attribute responsibility 
and what they see as just. 

Such references seem to assume some kind of consensus. Though 
lack of consensus need not in itself cause difficulty, who is the 
ordinary man ™ is often left vague. The obverse of this is a vague- 
ness about error and bias in judgments. It seems that whereas people 
sometimes make mistaken, prejudiced, or otherwise inappropriate 
judgments, the ordinary, or at least reasonable man, does not. The 
law often recognises tendencies in the way people make judgments 
which it is concerned to counteract in the interests of justice—for 
example, the exclusion of particular types of evidence, the emphasis 
on the need for a high degree of probability, and the control of 
relevance in questioning and answering in court. On the other 
hand, common-sense principles are called on to justify decisions, 
evaluate legal systems, and provide insights into the law. Some 
criterion is implied whereby people or their judgments can be 
categorised as accurate, rational, reasonable, etc., on the one hand, 
or as mistaken, biased, unreasonable, etc., on the other. A second, 
perhaps more important assumption is that it makes sense to talk 
about “ moral responsibility,” “ ordinary everyday decisions,” or 
“what commonsense would say,” without reference to why and in 
what context the judgment is being made. When Attyah writes of 
“ the party actually at fault” = he implies that fault can be decided 
in a general purpose way. Although Hart and Honore discuss the 
effects of purposes they describe these as indirect and treat them as 
of secondary importance in their analysis. 

Before this can be taken any further some more general comments 
about the way psychologists have approached questions of attribu- 
tion are needed, and some framework within which the psychologi- 
cal research and the ordinary man can be brought together. As 
mentioned above, psychologists have not been especially concerned 
with the elucidation of concepts and do not pay the same attention 
as lawyers and philosophers to such distinctions as cause— 
responsibility—moral blame, etc., nor to different varieties of res- 
ponsibility, such as, for example, Hart’s distinctions between role, 
causal, legal-liability, moral-liability, and capacity responsibility.“ 
Sometimes this is certainly from carelessness or looseness and may 





11 For convenience, the phrase “ ordinary man ” will be used to cover the cluster 


different concept 
ideal, as discussed by, for example, W. L. Prosser, Law of Torts (3rd od., 1964), 
pp. 153 et seq.). 

12 Accidents, Compensation and the Law, op. dt. p. 420. 

18 Punishment and Responsibility (1968), op. cit. pp. 211 et seq. Counterparts to 
these do often appear in different form, but psychologists working on attribution 
have tended to work with ambiguous concepts, and psychology might benefit from 
more input from law and philosophy. 
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explain some of the conflicting and ambiguous findings in the area,™ 
but often it is simply not of the same relevance for what they are 
doing. The term “attribution ” might be used quite generally to 
refer to the process of organising and interpreting a set of informa- 
tion. In fact, the use of the term in the psychological literature is 
probably limited more by the fact that it has been adopted as a label 
for a theory (i.e. attribution theory) than by any distinctions such 
as that made by Hart and Honore between explanatory and attribu- 
tive inquiries. Attribution theory, and this paper, focus on causal 
interpretation, but many basic features of causal attributions are of 
more general application. For example, the perception of physical 
objects, like causal attributions, is an active, constructive process 
which goes beyond the immediate information, is affected by the 
way we attend selectively to stimuli, our expectations, purposes, and 
past experience, and is influenced by the structure of our language. 
There is, however, one distinction which is of some importance 
here. On the one hand one can think of the attribution of causes as 
a relatively unreflective, rapid processing of information going on 
inside a person’s head and unobservable (probably) even to himself. 
On the other there is attribution as a form of social act, most often 
verbal. Contrast, for example, a motorist processing and causally 
interpreting complex information as an integral part of his driving 
skill, and the same motorist explaining how his accident happened 
to the police, or attributing responsibility to another driver in order 
to claim compensation. Whereas the first is part of the continuous 
process of making sense of and getting about in the world, the 
second is a comparatively rare event. We constantly act on assump- 
tions about causal relationships, but we rarely see fit to offer any 
kind of commentary on what we see as causally related and why." 
It is important to ask, then, when do people in fact make this second 
kind of attribution, and what is its place in a social episode? It seems 
that such attributions are called for by events which are puzzling or 
violate some kind of norm and require explanation, excusing, 
justifying, or otherwise accounting for. Social, cultural and socio- 
linguistic rules will govern what, in the particular context, calls for 





14 Some examples of failure to replicate results and differences in interpretation of 
the samo result, are given below. 

18 Causation in the Law—book and paper—op. ctt. 

16 Cf. J. L. Austin’s “ performative uttertances"’ (“ How to do things with 
Words,” ed. J. O. Urmson (1965)). While attributions as social acts might form 
a sensiblo category, the rest form a mixed bag which may be moro or lees reflective, 
unconscious or conscious, and in varying degrees explained to himself by the person 
in terms of social rules, and so on. 

17 Such accounts may anyway not be accurate as descriptions of psychological 
procemee. Oe poraa 1o our Omn ee ee die not 
always good at describing and explaining what wo are reacting to and why. R. E. 
Nisbett and T. DeCamp Wilson (“ Tolling more than we can know ” (1977) 8, 43, 
Psychologica] Review 231-259) review evidence for this, and G.P. discusses 
the implications for attribution research in Lecture Notes I and I to lectures gtren 
at the Oxford Summer School in Social Phychology, 1976, and suggests the kind of 
distinction drawn here between social and psychological processes. 
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an attribution, what constitutes an adequate explanation or account, 
how it is made or negotiated, and what further action may be 
implied—such as the imposition of sanctions or rewards. The law 
itself can be seen as a cluster of rules of this sort. 

To return to the notion of the ordinary man, common sense, etc., 
it appears that what the courts and such writers as Atiyah, Hart and 
Honore are primarily concerned with, though they do not define 
what they are doing in these terms, is the rules governing attribution 
as a social act. Although Hart and Honore are concerned too with 
the nature of the causal hypotheses which seem to lie behind an 
attribution and the logical implications of these, and sometimes also 
with the perception of cause as a psychological phenomenon, their 
analysis of common sense explanatory and attributive inquiries 
seems to focus largely on the rules for adequate explanation and 
accounting in a given context. Such inquiries, are, for example, 
prompted by something abnormal or puzzling, and form part of a 
sequence of events; and what constitutes an answer is related to the 
context in which the inquiry arose. They write that “in ordinary 
life...a causal explanation is most often prompted by the 
occurrence of something unusual: we ask for the causes of acci- 
dents, catastrophes, deviations from the normal or accepted course 
of events.” They note that “what is normal and what is 
abnormal [and hence a candidate for a cause] will of course be 
relevant to the context of any given inquiry ” and that what in one 
context it would be correct to cite as a cause, in another would be 
eccentric. In discussing attributive inquiries they suggest that “ we 
have less non-legal material on which to draw ” (than in explanatory 
inquiries) because “‘ there is no precise system of rewards, punish- 
ments, or compensation to be administered by commonsense.” *. 31 
It is clear that they are thinking of attribution of the second kind 
outlined above, and see an attributive inquiry as part of a sequence 
which may lead to some form of reward or sanctioning. 

Though empirical observations of attributions actually made may 
help identify the rules governing them, the ordinary man seen in 
this way is not the average, consensus, majority vote, or whatever, 
of actual people, but a kind of personification of prescriptive rules 
supposedly actually in use. Another legitimate way of uncovering 
these rules might well be through introspection since as a member 
of the society or culture concerned one might claim to have access 
to them. Any conclusions drawn in this way will be difficult to 





18 Hart and Hanore paper op. dt. p. 334, 


19 Ibid. 

2 Ibid. p. 335 

21 Some social psychological theories imply that, on the contrary, social interaction 
is an extremely complex process of exchange of a wide range of 
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challenge since examples of attributions which do not fit the analysis 
can be classified as rule-breaking—which may be one meaning of 
unreasonable, mistaken, etc. However, competence in a social 
situation which requires quite complex rules to be followed is one 
thing; the ability to articulate the rules quite another.** We do not 
in any case share equal competence in the wide range of social 
situations in which attributions arise. And any individual intuition 
will be a compound of several influences and effects which one 
cannot begin to disentangle without some form of sampling. Some 
care might therefore be needed with this method. 

The cluster of rules about when and how an attribution of respon- 
sibility in everyday life will be made, what form it will take, and its 
consequences, do not in themselves predict the rest of an episode 
from the initial event, any more than legal rules and conventions 
predict whether a potential case will reach the courts, how it will be 
made out, or its outcome. The ordinary man may not be actual 
people, but lawyers, plaintiffs, defendants, etc., are and rules may be 
used, bent, broken, interpreted, or ignored. Even within a specific 
social context, the appropriate rules may leave open alternatives, 
so that “ correct ” common-sense attributions are as difficult to pm 
down as the correct solution to a legal case may be. Much of the 
psychological research described below is concerned with the ways 
in which such factors as an individual’s motives, personal 
characteristics, and perspective, and the perceived costs and payoffs 
attached to different courses of behaviour, lead him to make or 
accept an attribution at all, or one rather than another. Since attribu- 
tions of responsibility are often based on causal interpretations of 
information, some attention is given too to the circumstances in 
which events are perceived as causally related. 

The psychological literature is as yet a long way from providing 
a coherent description and explanation of the various aspects of 
attribution processes, and much of what follows is tentative.** The 
research discussed here is in any case only a selection from what 
could be relevant: the emphasis is on the importance of motive, 
purposes and context and what it might mean to talk about mis- 
taken, prejudiced, or irrational judgments of responsibility. 


THE PERCEPTION OF CAUSES AND SOME SOURCES OF ERROR AND BIAS 


Hume insisted that cause is a psychological construct or “ feeling ” 
rather than a mysterious bond between events, and that this feeling 





23 Cf. e.g. the ability to use a langnage, and the ability to describe the grammatical, 
let alone other rules relating to languages use. 

34. The proyitional natte of; tho Tela io roan reared 
put on thom has already been mentioned., In addition, the approach taken in this 


paper 
ideas for ways of thmking about the ordmary man, etc., in the light of the rosearch 
and theory, rather than a statement of the way psychologists have proved things are. 
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is engendered by constant conjunction or regular sequence.™ Hart 
and Honore trace the descent of this doctrine to the modern world 
in logical rather than psychological form—that “every singular 
causal statement implies... a general proposition asserting universal 
connexion between kinds of events.” 7° Elements of both these forms 
are found in psychological research on the perception of causes. The 
first is itself a causal claim of precisely the kind psychologists test 
and elaborate. The second implies that, however convinced we may 
feel about a causal connection we are never 100 per cent. certain, 
and that something like scientific method might ultimately provide 
the most rational basis for causal claims. Models of the cognitive 
processes involved have drawn largely on statistical models of 
probability and see the attributor as a rational lay scientist. Kelley,” 
for example, outlines a version of attribution theory according to 
which people carry out a kind of mental analysis of variance * in 
order to interpret people’s behaviour. If many people have produced 
the same response in a given situation, a judger * tends to see the 
behaviour as being caused by the situation. If, on the other hand, a 
person makes the same response to similar stimuli, or to the same 
stimulus on different occasions, the judger tends to see the 
behaviour as being caused by the person. According to the permu- 
tation of these factors (“ consensus,” “ distinctiveness,” and 
“ consistency ” of behaviour) relative attribution to the person and 
the environment is made. Elaborations of the model deal with 
multiple causes, discounting, covariant causes, etc., within the same 
general framework. An alternative theoretical framework proposed 
by Fishbein and Ajzen * is based on Bayes’ theorem: the likelihood 
ratios of alternative plausible hypotheses are calculated from the 
available evidence and compared. In other words accumulating 
items of information can make possible causes of someone’s 
behaviour increasingly more or less likely, or cancel each other 
out. Both Kelley and Fishbein and Ajzen quote experimental 
evidence in support of their theories, which are not necessarily in- 
compatible. There is no implication that the attributor is aware of 
any more than the product of these processes—the impression of 
cause—nor indeed even that the model necessarily corresponds to 





24 Hume, Treatise of Human Nature Book I, Part I, Chap. 14; cited by Hart 
and Honore (book op. at.) p. 13. 

25 Hart and Honore op. cit. (book) p. 14. 

1% H. E. Koly, “ Attribution Theory in Social Psychology ” in D. Levine (ed.) 
Nebraska Symposium on Motivation 1967 (1967). 

37 Statistical technique w. the of covariation occurrin 
eae hereby probability g by chance 

28 For clarity, the word judger is used to moan “ person making an attribution 
Judgment,” and “ judge” is reserved for the judiciary. 


150 THE MODERN LAW REVIEW [Vol 42 


actual modes of information processing. These theories propose 
simply that various kinds of information are connected to the percep- 
tion of causes as if the information were being processed in these 
ways. 

Starting from these kinds of general model, it is not long before 
one faces such questions as what information will be sought and 
taken into account? How will it be weighted and how do we cope 
with incomplete information and the burden of starting from 
scratch for every judgment? Kelley *+ develops the idea that causal 
inferences and attributions are derived from ‘“‘ causal schemata.” 
That is to say, people do not carry out the complete analysis of 
variance, which is an idealised model rather than a description of 
most everyday attributions. For one thing, limited information about 
a single instance often leads to a causal attribution. Thus, the time 
interval and spatial distance between events is in itself related to the 
tendency to perceive a causal link. In the area of physical causality 
a matter of a fraction of a second can be crucial. Though in social 
interaction the weakening of the impression of causality with 
lengthening time lag is less dramatic, the tendency to perceive con- 
tiguous events as causally related is strong.** For another thing, time 
may not permit, nor importance merit, a full new analysis. Instead, 
judgments are made in accordance with assumptions and pre- 
conceptions derived from experience, experiment, and/or teaching 
about causal effects. Such attributions go beyond the information 
given, and gaps are filled by expectations and assumptions. 

Given these models, it is possible’ to distinguish a number of 
different kinds of mistaken and apparently biased or irrational 
judgments. Ross ™* reviews the psychological literature on error and 
bias in attribution. Attributions based on false or misleading infor- 
mation are clearly open to error.* In addition, there appear to be 
systematic tendencies in the way in which information is used which 
lead to deviations from what, according to the particular model, 
would be the “ rational ” answer.** For example, base rate informa- 


31 EL E. Kelley, “ Causal Schamata and the Attribution Process,” in E. E. Jones 
et al (eds.) Attribution: Perceiving the Causes of Behaviour (1971, 1972), pp. 151-174. 
23 A. Michotte, The Perception of Causality (1963). 





33 H. E. Kelley, “ Attribution in Social Interaction,” in Attribution: Perceiving 
the Causes of Bekaviow, E. E. Jones ef al. (ods.) General Learning Pross (1971, 
1972), pp. 1-26. 


% L, Ross, “Tho intuitive psychologist and his shortcomings: distortions in the 
attribution process” in L. Berkowitz (ed.) Advances in Experimental Social 
Prchalogy, Vol. 10 (1977), pp. 173-220. 

28 This may seem too obvious to be worthy of attention, but the experimental 
evidence is often quite dramatic and informative about processes of attribution, in 
the same way as optical Wlosions are informative about visual 


2 This has led some psychologists to claim irrational and systematic biases in 
attributions, while others argue that it is the model which is inadequate and the 
attributions. rtioral Mahnet ind. Amen, op. f. PP: 184 et seq., discuss evidence 
of conservatism in probability estimates in terms of mispereceptlons of the diag- 
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tion tends to be ignored, and greater weight given to concrete than 
to abstract information. Of more importance here, attributions 
drawing on causal schemata, though rational in that they are a 
“best guess,” may appear irrational or biased because they rely 
on assumptions or preconceptions. For example, Kelley * illustrates 
how temporal cues of contiguity can be misleading in social inter- 
action. Biographical information unrelated to the action being 
judged may affect the extent to which the cause of behaviour is seen 
to lie within the person, and hence attributions of responsibility.* 
Even physical attractiveness, which is known to elicit favourable 
personality stereotypes in many contexts,*® can affect such 
judgments. 

“Best guess” judgments of this kind cannot be simply cate- 
gorised as irrational or mistaken. For one thing, stereotypes serve 
a crucial function. People tend to act on the assumption that certain 
characteristics are accompanied by other characteristics. Such ten- 
dencies are often seen as prejudices and people want to deny that 
they have them. But our information is probably never complete, 
and we could not in any case handle it if it were. We therefore have 
to act on working hypotheses or assumptions. 

Secondly, all judgments of cause and responsibility rest in some 
degree on assumptions, and talking about them on shared assump- 
tions. As Hart and Honore point out,‘! those of interest to lawyers 
are those open to negotiation, and not such basics as the effects of 
blows, impacts, etc., which provide the raw material for further 
interpretation of what happened. The problem of drawing the line 
nonetheless remains. The answer probably includes seeing the line 
as variable depending on the context. The attribution of causes is a 
function not only of the probability of being right, but also the 
rewards and costs attached to being right or wrong. It has already 
been suggested that the effort put into seeking specific new infor- 
mation rather than relying on assumptions relates to the importance 
of being right: and also that our capacity to cope with information 
is limited so that relying on assumptions most of the time is neces- 
sary as well as time saving. Indeed, it would for many purposes be 
looked on as irrational to insist on high levels of probability. The 
courts on the whole deal in judgments with very high rewards and 


37 H. E. Kelley, “ Attribution in Soctal Interaction,” op. cH. 
38 J, W. Shepherd and A. J. Bagley, “ Tho Effects of Biographical Information 
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costs attached and correspondingly elaborate procedures for estab- 
lishing facts and considering alternative interpretations, and for 
some purposes high levels of probability * (or standards of proof) 
are appropriate. Rules of evidence sometimes try to exclude 
evidence which evokes unfavourable stereotypes or preconceptions, 
such as previous criminal record, which may be good predictors of 
future criminal behaviour, and of high diagnostic value in Bayesian 
terms. This is not because such information is in an absolute sense 
prone to elicit irrational judgments, but because the levels of proba- 
bility attached to its use can be unacceptably low in this context. 
Demanding unnecessarily high levels of probability and accuracy of 
information may be equally unacceptable.** 

Even quite reflective and informed judgments of cause or respon- 
sibility seem often to display systematic biases or irrational 
tendencies, and information seems to be over- or under-weighted. 
To understand these it is necessary to introduce the idea of the 
individual attributor’s motives, which require consideration in their 
own right. First, however, one of the most fundamental and often 
subtle ways in which the perception of cause and responsibility is 
structured and gaps in information filled, should be at least briefly 
mentioned; that is, the language used to describe events. 


LANGUAGE 


Ross and DiTecco** summarise the fundamental nature of the 
relationship between language and attribution when they write: 
“ Language implicitly forms the basis by which we interpret events 
in the world...consequently, the language we learn to use can 
influence, and indeed determine our attributions.” Evaluative and 
emotive labelling provide the most obvious examples of how this 
can happen. Advertisers, politicians and propagandists of various 
descriptions are well aware of the power of language to structure 
attitudes. These effects may be quite subtle—in fact, too blatant 
attempts at persuasion are likely to be self defeating. Kanouse “ 
illustrates how prima facie descriptive statements often contain 
implicit causal hypotheses and assumptions, which are sometimes 





42 It is interesting in this connection that in criminal cases the case must be 
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not apparent until one examines closely the inferences which are 
drawn from them. 

Perhaps the most subtle effects to have been reported are those 
of minor variations in the semantic structure of the language used 
to describe events, while the basic vocabulary and information 
provided remains the same. Kanouse “ reviews work in a “ rather 
offbeat area of psycho-linguistics’’ which relates to the ways in 
which people make intuitive probability judgments about the 
generality of a relationship on the basis of incomplete information. 
Because information is incomplete, these are not tests of logic, but 
of willingness to draw intuitive deductive or inductive inferences. 
He describes several quite complex semantic variables which affect 
the level of generality implicit in the language used for description. 
He quotes evidence indicating that, for example, “ assertions 
implicitly locate the cause primarily with the actor rather than the 
object, ” “7 so that people are more willing to generalise across the 
object of a sentence than its subject. He shows how willingness to 
generalise from sentences of the same grammatical form varies 
dramatically with different verbs; and how the sequence in which 
statements and questions structure thought affects willingness to 
draw a particular inference on the basis of the same information. 
Work by Loftus *' in a slightly different area shows just how funda- 
mental the effects of language can be, affecting even memory about 
what happened. She found that the word used to refer to a car 
collision shown on film not only affected estimates of the speed of 
the car, but also, a week later, seemed to have affected verbally 
encoded memory of the film. Subjects who had been asked to esti- 
mate the speed of the car when it “ smashed ” (rather than collided, 
bumped, contacted, or hit) were more likely to report having seen 
broken glass on the film. There was in fact no broken glass to be 
seen. 

Language thus structures as well as expresses attributions, often 
in ways of which we are unaware. The interrelationships between 
language and attribution have been rather little researched, but the 
area is potentially of considerable importance. 


MOTIVES 


Collingwood’s suggestion that “ for any given person the cause of a 
given thing is that one of its conditions which he is able to produce 
or prevent” * is strikingly similar to Kelley’s “control orien- 





48 E. Loftus, ú Leading questions and the eyewitness report,” (1975) 7 Cognitive 
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tation,” © according to which man is motivated to attribute causes 
to events by the need to predict and control the relations which 
underly them. According to Kelley, ‘‘ controllable factors will have a 
high salience as candidates for causal explanation ” **; and this, he 
Suggests may lie behind a general “bias” towards attributing 
behaviour to the individual at the expense of the environment. He 
suggests further that control of events involves not simply con- 
trolling the controllable, but controlling the important. Bias towards 
more important causes may shift attributions to causes which, 
though not highly controllable, are highly important. The impor- 
tance of controlling events—such as serious accidents—may be 
more salient than the feasibility of doing so, so that attributions of 
cause and responsibility are influenced by the seriousness of what 
happened.** Another possibility is that the attributor may be con- 
cerned not only with control in relation to his own immediate 
interests, but with a wider control of anti-social behaviour. As an 
example Kelley cites a study by Schmitt ** on moral appeals, which 
showed that a moral appeal is directed at a person who was unable, 
but also unwilling to act otherwise. The attribution of personal res- 
ponsibility in these circumstances helps serve the ‘‘ important 
purpose of maintenance of ‘ the moral system.’ ” 5% 55 

While the need or ability to control events is evidently of central 
importance in explaining how and why causes and responsibility 
are attributed it would be a mistake to confine explanation to this. 
For example, a group of theories in psychology * emphasises rather 
the need for order and/or consistency per se in the cognitive organi- 
sation of our perceptions of ourselves and the world about us, our 
beliefs, etc., and sometimes see attributions as offering one strategy 
for reconciling or avoiding inconsistencies. Some researchers have 
suggested that attributions are influenced by the need to avoid con- 
clusions which are in some way threatening.” Or we may need to 
justify within the rules a course of action preferred for other 
reasons. In Collingwood’s example,"® we can expect different causes 
for an accident to be assigned by the driver (his driving), the county 
surveyor (the road), and the vehicle manufacturer (the car design). 
When each is threatened with sanctions, however, one might expect 
a shift in orientation to a defensive one and a consequent shift in 
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perceived cause. The victim interested in compensation might 
attribute responsibility to the most likely source. 

Psychologists as well as others have sometimes overlooked the 
importance of motivation in attribution. Vidmar and Crinklaw ** 
suggest that a major reason for inconsistent results in psychology 
experiments on attribution is failure to control for mental set. Their 
comments derive from the work of Jones and Thibaut, who 
propose that as individuals begin to interact each assumes one of 
three “inferential sets” according to the goal he is seeking to 
achieve in the interaction. This set determines the cues to which he 
is most sensitive and affects the extent to which personal responsi- 
bility for outcomes is attributed to other people. People in “ a causal 
genetic set” are concerned with the underlying social, physical, 
psychological and biological causes of behaviour—for example, the 
diagnoses of a clinical psychologist. In a “situation matching set” 
the chief concern is evaluation of behaviour as it relates to norms 
appropriate to the situation. Jones and Thibaut ** suggest that a jury 
setting is one example of a situation matching set. However, an 
expert witness, for example, may adopt a causal genetic set, while 
anyone, including the judge or jury, for whom the situation or the 
people involved held particular relevance, might adopt a “value 
maintenance set.” A value maintenance set will, according to this 
theory, be adopted when someone is “concerned with securing 
motivational and value support for the manner in which he prefers 
to view the world and himself.” ** This lies behind a number of 
“ irrational ” tendencies ‘* postulated by attribution theorists. One 
of the best known studies which claims to demonstrate this kind of 
motivational bias in attribution of responsibility is that by Walster.™ 
She found that people attributed more responsibility for an accident 
(in which a car parked unbraked ran down a hill) as the severity of 
the consequence increased. She formulated a version of what has 
become known as “the defensive attribution hypothesis.” Chance 
happenings over which the individual has no control (and, hence, 
no responsibility) are threatening. Therefore, when faced with an 
accident with serious consequences, an individual will seek to 
attribute responsibility to somebody in order to protect himself from 
acknowledging that the accident could happen to anyone, including 





59 N. Vidmar end L. D. Crinklaw, ‘ Attributing responsibility for an accident: a 
methodological and conceptual critique” (1974) 6, 2 Canadian Joumal of the 
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himself. The need to protect himself in this way will increase with 
increasing severity of outcome. Some other studies confirm that the 
attribution of responsibility for actions is affected by the seriousness 
of the consequences of the behaviour being considered,’ though 
Waister’s finding has not been consistently replicated. As Vidmar 
and Crinklaw ® suggest, this may be because of a failure to induce 
a value maintenance set in experimental subjects, and it seems 
probable that the range of situations in which defensive attribution 
occurs is more restricted than originally envisaged. 

A number of modifications have been proposed. For example, 
Shaver * and Shaver and Carroll ** point out that the more relevant 
a particular type of accident becomes to the perceiver, the more he 
is forced to find ways of avoiding acknowledging that he could be 
blamed for, as distinct from just injured in, such an accident. He 
may therefore be expected to attribute less blame in accidents which 
are situationally relevant to himself. For example, a motorist may 
be more lenient in his judgments about someone involved in a road 
accident, As well as situational relevance, a misfortune may be per- 
sonally relevant, ie. the actor or victim may be similar to the 
perceiver. Similarity to oneself has often been found to relate to 
empathy and liking and to a tendency to judge another’s actions 
more leniently. While one explanation of this kind of effect is a 
variation of the defensive attribution theory, another possibility is 
that identification leads the judger to lay more stress on environ- 
mental pressures and less on the individual. According to Jones and 
Nisbett ** a person tends to attribute the cause of his own behaviour 
to qualities or dispositions of the actor. Where the judger can 
identify with an actor and his act, he is more likely to perceive the 
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situation as if he were himself the actor and hence assign less 
personal responsibility. 

A rather more general source of influence which may lead people 
to prefer to assign causes and responsibility in particular ways, is 
what has been called the “ belief in a just world.” Austin et al.," 
referring to a series of studies by M. J. Lerner write, “In an im- 
pressive body of research, he documents observers’ eagerness to 
convince themselves that people get what they deserve, and deserve 
what they get.” Sometimes this may lead to a distortion or embel- 
lishment of reality" to justify events. For example, a victim’s 
suffering may be minimised or he may be seen as deserving his 
fate. Another result may be that factors which are causally 
unrelated to an event, or at least which are not formally allowed for 
in legal concepts of negligence, influence how responsibility is 
assigned.™* Atiyah, in making the general point that the fault 
principal pays insufficient attention to the conduct of the plaintiff 
to be regarded as a moral principle, quotes a number of legal cases 
illustrating this. For example, he writes "*: 

“ Judges are human and are not uninfluenced by the ‘ merits’ 
of a case. Where for instance a person has been killed in a heroic 
attempt to rescue another, judges will strain every nerve to find 
someone at fault if they possibly can—which is what happened, 
for instance, in Videan v. British Transport Commission in 
which a stationmaster sacrificed his own life in a heroic (and 
successful) attempt to save the life of his young child. Con- 
versely, a person injured as a result of a piece of utter folly on 
his own part would find a judge somewhat unreceptive if he 
tried to convince him that another person was respon- 
sible for his injuries—which is just what happened, for instance 
in I.C.I. Lid. v. Shatwell in which a coal miner blew himself up 
by testing a shot without taking shelter, and tried to pin part of 
the blame on his colleague. But it is to be noticed that, when 
courts take account of the plaintiff’s conduct in this way, they 
do so in spite of the fault principle and not because of it.” 


Illustrations are also found in criminal cases, Kalven and Zeisel,"* 
for example, report how accidents and other misfortunes to a defen- 
dant following his crime influence jurors towards leniency. 
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Backman ™ sees this as an averaging out in the interests of equity, 
and suggests that lawyers are playing on this tendency when they 
present their clients as “ sick and broken men.” Previous as well as 
subsequent misfortunes may enter the calculus, as may suffering in 
the act. Backman describes creditor and debtor social roles which 
have the effect of heightening or lightening moral obligations. 
Creditor roles include categories of people for whom the rewards 
in life have been outweighed by the costs. In contrast, people in 
debtor roles are already overdrawn on their social accounts and 
cannot expect leniency. Austin et al.® discuss in some detail how the 
knowledge that a harmdoer has suffered affects liking and the desire 
to punish, and the various techniques whereby observers reconcile 
punishment to the act, drawing examples from actual legal cases 
as well as simulations set up as laboratory experiments. They quote 
the fact that President Ford justified his pardon of President Nixon 
on the grounds of Nixon’s and his family’s profound suffering as 
the ‘‘‘ ultimate’ example of appeals to the redemptive value of a 
wrongdoer’s suffering.” ™ Characteristics of the victim, as well as 
the accused, act in much the same way. If consideration of these 
kinds of factors is precluded at the stage of finding guilt or liability 
it may re-emerge in the assessment of damages or sentencing, or, 
as described above, in distortion of reality. Brooks and Doob © quote 
several studies of actual and simulated juries in the United States, 
illustrating how the relative ability of the parties to absorb financial 
loss is taken into account by the jury both in deciding liability and in 
awarding damages; and how longer sentences were recommended 
for crimes of rape and killing against a “ good ” person than against 
a “bad ” person. Although in England these are matters decided by 
judges rather than jurors, similar effects might well operate. All in 
all, there is considerable evidence that judges and jurors, as well as 
the ordinary man in the everyday situation, follow informal, extra- 
legal and sometimes contra-legal rules. 

These kinds of factors are likely to be allowed to operate through 
justifications and excuses rather than denial of causal agency. Justifi- 
cations and excuses can appeal to features of this situation, victim, 
or actor, though the motive to advance or accept them may lie else- 
where. For example, Heider™ refers to external environmental 
pressures as providing justification. As shown above, the extent to 
which an action is attributed to external factors may relate to the 
motives of the judger, his identification with the actor, and so on. 
The motive behind “ conventionalisation ” * appears also to be to 
justify a preferred decision, rather than help arrive at it. 
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INDIVIDUAL DIFFERENCES BETWEEN JUDGERS 


As well as motivation in a particular situation, it is possible that 
some people tend in general to attribute more responsibility to actors 

-than others. Rotter™ has developed a scale which measures 
“‘internal-external locus of contro.” Phares and Wilson™ and 
Crinklaw and Vidmar * found that differences in internal-external 
locus of control do correspond to differences in the way in which 
responsibility is assigned. Another possibly relevant personality 
dimension is punitiveness: Sulzer and Burglass* found that puni- 
tive people (as measured by a scale) assigned more responsibility in 
some contexts than the less punitive. It is likely that there are 
further individual differences in personality which relate to 
responsibility judgments. 

The situations in which responsibility will be attributed apparently 
vary also according to the maturity of the judger. The most marked 
changes are during childhood and early adolescence, but judgments 
characteristic of children are often made by adults. Heider ® out- 
lined five “ contextual levels ” which vary the relative contribution 
of environmental factors to an outcome and which are based on 
Piaget’s * stages io moral development, which proceed from 
primitive to sophisticated forms of attribution. The five are: 

1. Association—a person is held responsible for the outcome of 
an event with which he is associated in any way (e.g. a person is 
blamed for the harmful actions of his friends). 

2. Commission—a person is held responsible for an outcome of 
his own actions even though he could not have foreseen the out- 
come. Motive does not enter the judgment. 

3. Foreseeability—a person is held responsible for any foresee- 
able effect of his actions, even though the effect was not part of his 
goal or intentions. 

4. Intentionality—a person is held responsible for any effect of 
his actions which he foresaw and intended. Motives are the central 
issue. 

5. Justification—a person is held responsible for any effect that 


in question is no longer seen as contravening a moral dictate. . . Frequently this 
device involves rhetorical transformation of an act" (p. 101). He quotes as examples 
how emberriement ii laballod er lfc cani -become ponce action- or 
protective retaliation; ilogal electronic surveillance is transformed into intelligence 
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he intentionally produced unless the circumstances were such that 
most people would have acted as he did. 

Shaw and Sulzer ® found that, as Heider suggests, adults tend to 
assign greater responsibility at higher levels than at lower levels and 
that children are less differentiated in the judgments they make. 
Even so, these are trends rather than absolute differences, and there 
is plenty of anecdotal evidence that adults will attribute responsi- 
bility to people who could neither have foreseen nor intended the 
consequences of their action. People are sometimes even held 
responsible for the actions of their forefathers, or others of the same 
religion (see Northern Ireland today). Although consideration of 
intentions as opposed to outcome appears to increase with increasing 
maturity, outcomes do, as shown above, apparently enter into 
adults’ judgments. Adults will also blame themselves at the second 
level, though they may resist being blamed by others. Another ten- 
dency typical of children is to allow factors causally unrelated to 
action and its consequences to weigh in responsibility judgment.” 
This tendency as described above, has also been reported in adults, 
including the judiciary. 


CONTEXT AS DEFINING RESPONSIBILITY 


Heider’s five levels imply that there are different kinds of grounds 
for attributing responsibility, which range from being associated 
with an event to being unjustified in one’s actions.“ Although 
Heider suggests that the level at which a judgment is made is a 
function of the sophistication of the judger, response level may be 
determined by a number of factors, including the form of question 
asked and the anticipated consequences. The effect of the context 
of the judgment is not only on whether responsibility is assigned and 
how much, but also on what is meant by responsibility. This is es- 
pecially important in law since responsibility judgments are made 
within elaborate frameworks of definition which may define res- 
ponse level,°* and are closely tied to some form of consequence. 
Looking at the ordinary man in terms of social rules embeds him in 
a social context, which may or may not provide a useful parallel 
with a particular legal context. 

The part played by context in determining when an attribution 
is called for and the form it will take frequently enters Hart and 
Honore’s discussion. They discuss also the effects of judgers’ pur- 
poses. However, as mentioned earlier, context and purposes play a 
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secondary or indirect role in their analysis. They criticise Colling- 
wood for making “too close a connection between the identification 
of causes and the practical purposes behind causal inquiries’ * on 
the grounds that not all inquiries are practical, and that, even where 
they are, the effects of purposes is indirect. However, purposes need 
not be practical and yet may still affect the identification of causes,” 
and to dismiss their effects as “ merely controlling what, in a given 
context, is to be treated as normal conditions for a given class of 
case ” * seems actually to give it some importance, since it will 
determine what out of a range of conditions may be cited as a cause, 
and this is their main puzzle in attributive inquiries. 

Hart and Honore’s main reason for emphasising the indirectness 
of the connection is that actual identification of cause with purpose 
precludes making distinctions which evidently exist and which they 
feel are worth making. They point out, for example, that Colling- 
wood was forced into a position of having “ heroically to accept the 
conclusion that it is logically impossible to speak of discovering the 
cause of a disease unless we can use our knowledge to cure it.” * 
This line of argument is fundamental to much of Hart and Honore’s 
treatment of causation in the law, and they point out a number of 
similarly awkward corollaries of attempts to by-pass or assimilate the 
notion of cause to purpose, scope or policy, or to claim that state- 
ments that a person caused harm are a disguised way of saying 
something else. For example, essentially the same problem provides 
grounds for their rejection of certain policy theories—that they 
“ fail to do justice to the conviction, deeply ingrained in the very 
moral notions they invoke, that one ground for holding it just to 
exact compensation or punish the wrongdoer is that he caused harm. 
How can this be so if, as these theories claim, to assert that one has 
caused harm presupposes, because it includes it in its meaning, the 
conclusion that it is just to punish or exact compensation? ” *' 

This logical stumbling block is less devastating to such theories 
when put in terms of attribution as a social act forming part of a 
Tule governed sequence, when it becomes that these theories run 
together rules about what constitutes grounds for an attribution of 
responsibility, and rules about the consequences which may follow if 
one has been successfully made. Someone may attribute responsi- 
bility in order to exact compensation, and he may do this by 
pointing to causal connections between another’s actions and his 
own harm.** These causal claims will in turn rest on shared beliefs, 
etc., about causes, and may themselves be open to negotiation. The 
rules governing whether or not agreement on a particular causal 


93 Hart and Honore, article, op. dt. p. 3M. 
f a non-practical 





ee AS aT SAMPE OEE causal inquiry seeking the cause of 
the explosion of a star—this is let aaa 

°5 Causation in the law, article, p. 3 

66 Book, p. 270. 

97 Ibid. p. 269. 
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Vou. 42 (2) 2 


162 THE MODERN LAW REVIEW [VoL 42 


connection entitles someone to make an attribution of responsibility 
can be distinguished from those governing what future action may 
be implied. This does not mean, however, that they are independent. 
An acceptable attribution paving the way to compensation might 
look very different from one anticipating some other consequence— 
such as striking someone off a professional register or modifying 
safety rules—or a hunt for a scapegoat after a disaster. Without 
going as far as Collingwood, or having to say that the meaning of 
a statement supporting an attribution of responsibility is included in 
the meaning of a statement that its implied consequences are just, 
one can allow purposes and context a more fundamental role than 
do Hart and Honore. 

There are two separate reasons for making explicit the place of 
an attribution in a sequence as these kinds of theories can do. One 
is that it reflects what actually happens when an attribution is being 
negotiated. To ask whether someone caused harm could, in certain 
contexts, be equivalent to asking whether he is morally to blame, 
should pay, or should be punished. Similarly, agreement on certain 
causal connections could be tantamount to admission of guilt, 
liability, etc. This rests on understandings about where, given the 
context, the whole episode is leading, and what rules govern further 
steps along the way. Questions which ostensibly seek simply to 
establish what happened so that responsibility may appropriately be 
allocated may be answered in ways which show that they have been 
taken as questions about responsibility, or at least as threatening to 
lead up to an attribution of responsibility. Excuses and justifications 
may be offered at this stage, for example, and a version of events 
negotiated which minimises or denies moral responsibility, or 
liability to pay or be punished, even if these are irrelevant to the 
question taken at its face value.** 1 Knowledge that one’s judgment 
will lead to compensation or sanctions, as, in varying degrees is the 
case for a jury or judge, may mean that the attribution becomes a 
judgment of the appropriateness of these consequences." A jury may 
be unwilling to find fault or guilt if it is aware that the sentence or 
other sanction would be in its view too severe. “ Guilty ” can indeed 
become a disguised way of saying something else. 

The second reason is that rules for attributing responsibility not 
only do, but should, differ according to the type and seriousness of 
consequences. When bread stealing carries a penalty appropriate to 





s Cf. P. Drow’s analyses of court transcripts, University of York mimeo. 


f 
which are difficult to challenge becauso they are not put literally into 


words. 

2 6g. R. K. Hester and R. E. Smith, “ Effects of a mandatory death penalty on the 
decisions of Spans of ea Criminal. Turca 319-325; 
N. Vidmar, “ Effects of decision alternatives on the verdicts and social perceptions 
of simulated jurors” (1972) 22 Journal of Personality and Social Psychology 
211-218. 
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murder the accused is rightly acquitted unless he has murdered. As 
mentioned above, legal rules sometimes prescribe the response level, 
so that classification according to contextual level leads automati- 
cally to a responsibility judgment—e.g. manslaughter, murder, 
justifled homicide. Legal liability to compensate is often assigned at 
a lower level, in Heider’s terms, than would provide grounds for a 
criminal charge carrying a different sort of penalty. Thus, damage 
to property must be intended if it is to form the basis of a criminal 
charge of malicious damage, but not necessarily if it is the basis of 
liability to compensate. Making such distinctions explicit guards 
against rules being used out of context. Hart and Honore recognise 
this kind of interdependence between what constitutes an adequate 
attribution and its implied consequences when they write that moral 
and legal responsibility do and probably should differ because very 
different consequences are attached to them,* but moral responsi- 
bility is itself ascribed for various purposes with various conse- 
quences. Atiyah‘ points to the fact that “the law’s concept of 
negligence does not require that the defendant should have had any 
consciousness of wrongdoing” to support his view that the law’s 
concept of fault does not rest on a moral basis. What he seems to be 
saying is that the question of moral responsibility does not arise 
until the fourth of Heider’s levels. However, Ross and DiTecco 5 
find that adults’ moral judgments may be made at various levels 
depending on consequences, as well as purpose and other variables 
discussed above. Someone who unintentionally but foreseeably 
damages another’s property may well find himself under moral 
pressure to make it good. 

Often more than one kind of responsibility may be attributed in 
relation to the same event. For example, a Sunday Times article,® 
after describing at some length the circumstances surrounding the 
collision between two jumbo jets at Santa Cruz airport in Tenerife, 
concluded by attributing responsibility—‘‘ Blame for the world’s 
worst aviation tragedy will no doubt be apportioned in time. One 
name will certainly not feature in any official inquest, however: 
Antonio Cubillo. It is he who, no matter how indirectly, must 
shoulder responsibility for what happened at Santa Cruz”? This 
illustrates a number of interesting things about reactions to disasters 
and attributing responsibility for them in newspapers. The writers 
recognise that it will differ from other attributions, and that Antonio 


5 Op. dt. erie ts detains ein fuli Et asa ioral principie; 
and moves from this to discussing whether legal fault and moral blameworthiness 
coincide. However, something may be regarded as a just or morally right solution 
without imptying that anyone has acted in a morally blameworthy way. 

+ April 13, 1977. 

7 Cubillo was leader of the movement which claimed responsibility for a bomb at 
Las Palmas airport. As a result of the bomb, aircraft, tncluding those in the accident, 

were diverted to Santa Cruz, overloading the airport. 
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Cubillo’s causal contribution will in other contexts be insufficient 
grounds. It is a non-legal attribution of responsibility, but even if 
nobody quarrelled with it in this context, it is clearly not the every- 
day answer to the question “who is responsible for the crash?,” 
nor does it exemplify the common-sense principles on which 
questions about remoteness of causes, etc. are decided. 

‘The fact that everyday judgments are related to everyday pur- 
poses and consequences must be a major limitation on the usefulness 
of comparisons between legal and ordinary common-sense notions of 
cause and fault. In themselves the rules for one form of attribution 
are of limited value and may be red herrings in deciding on another, 
different form. One of the temptations to draw comparisons lies in 
the fact that legal cases frequently begin with an event which 
violates non-legal norms. The raw material for the legal case is likely 
also to provide the basis for extra-legal attributions of responsibility. 
Indeed, it may provide the basis for several different ones made for 
different reasons. There may not be one but several ordinary men, 
or commonsense answers, per event, as well as several legal 
questions and answers. Ordinary men, like the courts, do not work 
in a vacuum, but are likely to apply different principles in different 
contexts, so that a decontextualised analysis is likely to chase one 
hare after another, or one at the expense of the rest. 

Atiyah * discusses the dilemmas and problems created for the law 
by attempts to include moral blameworthiness in definitions of legal 
negligence, and the resulting struggles and contortions in arriving at 
decisions. His examples illustrate graphically the point that responsi- 
bility must be decided in context and that ignoring or mixing 
contexts introduces apparent contradictions and confusion. A single 
legal system cannot simultaneously concern itself with compensating 
the injured, punishing and deterring dangerous or otherwise un- 
desirable behaviour, rewarding meritorious behaviour, and satisfying 
what may be various elements in public opinion. It is not so much a 
failing of the tort system that it does not achieve these aims simul- 
taneously (nor necessarily a virtue if it sometimes does) so much as 
a mistake to expect it to and a sign of confusion about its purposes 
if it tries to. Similarly, the use of references to common sense, etc., 
in court, if it is to be more than a rhetorical device, should pay 
attention to the context from which rules are being imported, and 
their relevance should be justified with reference to some notion of 
what the court is trying to achieve. In itself it is of little value as an 
explanation of, and no justification at all for a decision. 

Even where similarity in the type of consequence attached to 
judgments being compared is possible, the seriousness of legal conse- 
quences for the defendant and other costs attached to legal decisions 
are likely to be considerably greater than for everyday decisions. 
Methods of establishing and categorising facts, controlling the 


8 Op. cit. pp. 417 of seq., cepecially pp. 420 ef sag. 
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interpretation put on them, segmenting the process of deciding, and 
probably too of distinguishing between varieties of responsibility, 
which are appropriate in legal contexts, would be pedantic (or irra- 
tional) and unnecessarily costly in most non-legal ones.® Everyday 
decisions may differ from legal ones, and legal ones from each other 
not only in what constitutes grounds for the kind of attribution, but 
also in what procedures are appropriate for establishing those 
grounds, and what distinctions are worth the bother of making. As 
was pointed out at the beginning of the paper, legal rules often seem 
to be concerned with keeping everyday methods of arriving at 
decisions out of the courts, yet at the same time, common sense, 
etc., are accorded special status in justifying decisions, evaluating 
legal systems, and providing insights into the law: and this implies 
some criterion or criteria for categorising people or their judgments 
as reasonable, rational, etc., on the one hand, or as prejudiced, mis- 
taken, or unreasonable on the other. The research which has been 
described suggests that these distinctions cannot be made in any 
absolute, objective way. All judgments are in a sense prejudiced, 
biased, and subject to error and two people can rationally arrive at 
conflicting interpretations of the same event. Differing perceptions 
of cause and fault can be seen in terms of differences in context, 
motive, personality, and experience, and hence in information 
sought, interpretation, and levels of certainty required. Rather than 
reasonable versus unreasonable, biased versus unbiased, etc., it 
might be more appropriate to describe judgments as more or less 
adaptive to their purpose. 

Purposes in legal contexts will differ from non-legal in varying 
degrees. Hart and Honore™ find that decisions in law based on 
policy considerations are difficult to justify or describe in terms of 
common sense, and that common sense has no answer to some legal 
problems. This may not be because policy decisions as such are 
something peculiar to law. Everyday decisions are often concerned 
with precedent, example, convenience, deterrent, and the practical 
feasibility of enforcing sanctions. Some legal contexts are probably 
so remote from extra-legal contexts that parallels with notions of 
common sense derived from the latter become impossible. This may 
coincide with the point at which the law is threatened with 
appearing to the layman to be unfair, and certain types of justifica- 
tions for decisions become unavailable. But the difference is one of 
degree of remoteness and divergence of purposes rather than a 
special difference between types of judgment. 











® This may be what leeds Hart and Honore to imply that everyday common 
sense principles are simple compared with the sophistication of law—simple in that 
speed and economy of effort are maximised at the expense of elaborate procedures 
and formal distinctions, etc. In a more general sense, they may still be enormously 
complex and subtle. 

10 øg. book, p. 89. 
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Waica INFLUENCES ON ATTRIBUTIONS ARE RELEVANT TO TALKING 
ABOUT THE ORDINARY MAN 


If references to common sense and so on are seen as references to 
non-legal rules for attributing responsibility, some difficulties seem 
to be by-passed. Variations in judgments due to individual differences 
in motive, personality, experience, and certain types of mistake, are 
to do with the relationship between rules and behaviour rather than 
the rules themselves. How far these effects can in fact safely be 
ignored depends on what, more precisely, is being said or claimed, 
and how else one expects to get at informal rules except via 
behaviour." Though the distinction provides possible reference 
points for clarifying what is meant by common-sense principles, etc., 
neither the examples given nor much of the psychological research 
described has made it explicit. Sometimes it is hard to say what 
empirical evidence would be relevant to lawyers’ claims because it 
is not clear what is being claimed. Often it seems that more than 
social rules is involved, and the sources of influence on judgments 
are in any case difficult to separate, so that the various possible 
sources need to be considered and sorted out with reference to what 
one is trying to do. For example, references to the ordinary man, or 
common sense, in the courts rest on different assumptions if the 
court is concerned with public opinion and the image of law, 
reflecting societal norms, or is using common sense as an extra-legal 
resource to solve new or hard cases. Similarly, Atiyah is sometimes 
concerned with criteria of moral blameworthiness which seem to be 


applied outside the law, sometimes with principles of justice and. 


fairness more generally, and sometimes with public, or judicial 
reaction to particular cases, which may be a compound of all kinds 
of effects. A particular decision may strike a note of moral (or other 
kind of) rightness for a multiplicity of reasons, including motives, 
the language used to express and support it, and the inertia of 
established, internalised rules supporting the status quo. Such 
references need to take account of such factors if only to ensure 
they are discounted. 

Again, Collingwood, in the examples quoted earlier, seems to be 
talking about purposes in assigning causes, and perhaps purposes 
of the rules about what may be cited as cause. This involves basic 
psychological as well as social processes—why we assign causes and 
how that affects what is seen as a cause, as well as how adequate 
explanation is a function of why the explanation is called for. The 
variety of possible motives besides personal control discussed above 
are therefore relevant to what he is saying. Hart and Honore cover 
an immensely wide range of issues in cause and responsibility, 
including discussion of Collingwood, direct experience of personal 
causation, factors determining the salience of conditions as causes, 








11 Intuitions are a form of behaviour. 
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and many others which have their counterparts in the psychological 
literature at the level of cognitive processes rather than social rules. 
Their analysis of legal causation draws on examination of court 
decisions to clarify the principles which seem to underly them. If 
the principles used in law are to be extracted from actual cases, the 
everyday common-sense principles with ‘which they are compared 
could, if not should, be similarly extracted from actual everyday 
decisions. The task of disentangling various sources of influence on 
judgments arises in both cases. Seeing the ordinary man in terms 
of non-legal rules, or rules used in non-legal contexts might help 
answer the question “‘ who is the ordinary man?,”’ but it does not 
provide an escape from the complexities of abstracting the rules 
from behaviour and answering the question “what would the 


ordinary man say? ” 


SUMMARY OF CONCLUSIONS 


The starting point for this paper was that references by the courts 
and such writers as Hart and Honore, and Atiyah, to how causes 
and responsibility are attributed by the ordinary man, common 
sense, etc., are empirical statements. It was suggested that they are 
probably largely statements about rules, although more than rules 
may be involved. A general framework has been suggested for 
looking at attribution of responsibility, both within and outside the 
courts, as a complex function of psychological and social processes, 
and psychological research on how people perceive causality and 
make judgments of responsibility has been reviewed. The research 
quoted illustrates how judgments of causes and responsibility are 
reached by an active, constructive process which goes beyond the 
information given and is therefore subject to various forms of error 
and bias: are structured by as well as expressed in language: and 
are influenced by the motives, values, experiences, and other 
characteristics of the judger, the specific context, and the antici- 
pated consequences. These various effects are interwoven and 
difficult to disentangle both conceptually and empirically, but in 
general talking about the ordinary man, common sense, and every- 
day judgments appears somewhat hazardous. Particular difficulties 
which have been suggested are: 

1. Adequate (or “ correct”) explanation and responsibility 
attribution are so much a function of why the question arises and 
where the sequence is leading—i.e. the context—that parallels across 
or ignoring context are likely to be misleading or confused. To 
allow for this need not lead to a logical impasse. 

2. Context and purpose determine the time and effort worth 
putting into, and m general the method of deciding cause and res- 
ponsibility. What is rational, unbiased, reasonable, or acceptable, 
is relative rather than absolute. The implicit distinction in law 
between the ordinary man who may inform law and the fallible man 
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whose methods of deciding must be controlled or disciplined by legal 
precedures is therefore impossible to draw in an absolute way. In 
fact, the two may overlap. 

3. Though thinking of the ordinary man in terms of rules may 
‘seem to render redundant empirical evidence about other influences 
on behaviour, the practical difficulties of defining what is a rule, 
identifying them and disentangling them from other influences, 
remain. - 

4. References to the ordinary man and common sense rest on 
different empirical assumptions depending on what is being claimed, 
which in turn depends on what function invoking the ordinary man 
is supposed to serve. This varies and is not always clear. 

This is by no means to say that the ordinary man and common 
sense have no place in the courts; or in analyses of cause and res- 
ponsibility in connection with the law. Non-legal rules must 
supplement, modify, and contribute to the making of legal rules, 
and it is as well if this is sometimes explicit. At some level, standards 
and criteria of justice embodied in and enforced by law in a demo- 
cratic society must presumably come from and respond to the wider 
norms of the society of which the legal system is a part, and on the 
whole appear just to its citizens. It is simply that comparisons and 
contrasts between legal and non-legal decisions do involve empirical 
claims of one sort or another, and that psychological theory and 
empirical evidence as well as logic and intuition are important, and 
can throw a somewhat different light on the comparisons being 
drawn. This might indicate ways in which it is unclear exactly what 
is being compared with what and why this is a relevant comparison; 
where comparisons rest on what may be unwarranted empirical 
assumptions; and where value judgments about what the law or the 
courts ought to be doing are being evaded. 

SaLLy LLoyp-Bostock* 
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FORMATION OF INTERNATIONAL 
CONTRACTS 


L TEE PROBLEM 


THe rules of English conflict of laws as to which system of law 
governs a contract which possesses an international element are 
quite well settled.* This is not the case, however, if the question to 
be decided is which system of law, according to English conflict 
rules, determines whether a valid contract has come into being. Let 
us posit A, resident in country I, negotiating with B, resident in 
country IL Which system of law is to determine whether their 
negotiations have resulted in a contract which can be sued on in 
English courts? The problems can be numerous: the law of 
country I, or country H or of England, if England is not one of the 
countries involved, might hold that there is no contract because 
there has not been sufficient communication of agreement, or 
because some legal element of contract, e.g. consideration, is 
missing, or because the agreement is regarded as vitiated because 
the parties operated under a mistake or because there was fraud. 
The other system(s) of law may come to the opposite conclusion; 
which is to govern? 

There is only one direct judicial authority on this question: 
Albeko Schuhmaschinen AG v. The Kamborian Shoe Machine Co. 
Lid.* In The Kamborian Shoe Machine case the defendant, an 
English company, offered to appoint the plaintiff, a Swiss company, 
as its agents for the sale and distribution of certain shoe-making 
machinery. The question for the court was whether that offer had 
resulted in a contract. The defendant never received an acceptance 
of its offer. The plaintiff alleged that it had posted an acceptance. 
By English law the posting of the letter of acceptance constituted 
an acceptance. Under Swiss law, however, no contract came into 
being until the letter of acceptance was received by the offeror. 
Salmon J. found as a matter of fact that no letter of acceptance had 
been posted. Therefore the problem of whether English or Swiss 
law governed the formation of this contract did not arise. His Lord- 
ship considered, however, what the position would have been if the 
letter had been posted. The report reads *: 

“Though the finding that the posting of the letter of accept- 
ance was not established sufficed to dispose of the case Salmon 
J., expressed the following view on the assumption that the 


letter of acceptance was posted—that the proper law of the 
contract was Swiss law, as the offer was communicated in 


1 Seo J. FL C. Mortis (od.), Dicey and Morris. The Confhct of Laws (Sth ed.), 
T. 146 at pp. 721 et seq.; heroafter referred to as Dicey and Morris. 

2 (1961) 111 LJ. 519; hereafter referred to as The Kamborlan Shoe Machine 
case. 

8 Ibid. 
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Switzerland and the contract of agency was to be performed 
there; accordingly, that a posting of the letter in Switzerland (if 
it had been posted) did not constitute acceptance of the offer, 
and, as the letter of acceptance was not received by the defend- 
ants, there was no contract of agency, and the plaintiffs claim 
would be dismissed.” 


The view that the formation of a contract is governed by its 
putative proper law,‘ that is that law which would be the proper law 
of the contract if there was a valid contract is accepted by Dicey 
and Morris.* However, Diplock LJ. in Mackender v. Feldia® 
described the concept of putative proper law as ‘‘ confusing.” * It is 
submitted that whilst putative proper law can answer some questions 
telating to formation, a general rule which would refer all forma- 
tion questions to the putative proper law is untenable. 

Whenever a party denies the existence of an agreement putative 
proper law is, in the writer’s view, inapplicable. The proper law of 
a contract is the system of law which was expressly or impliedly 
chosen by the parties as governing their contract and in the absence 
of such choice the system of law with which the contract has its 
closest and most real connection. Clearly, if the very issue of agree- 
ment is in doubt there can be no question of a choice of law by the 
parties so recourse is had to the putative objective proper law. 
However, the same objections apply. The objective proper law is 
ascertained by an inquiry “‘into the intention which would have 
been formed by sensible persons in the position of [the contracting 
parties].””* Such an inquiry cannot be carried out unless the terms 
of the bargain are known. The very term that indicates the proper 
law may be the term in dispute. Two examples * are irresistible: 

L S, a Danish boat builder of international renown, writes to B, 
- an English yachtsman, offering to build, in Denmark, for B a yacht, 
adequately described, to be. delivered on April 1 next in Copenhagen 
for a price expressed in Danish currency and payable in Copen- 

+ Putative proper law is the iaw that, assuming the contract to be valid, is the 


proper law of the contract—seo Dicey and Morris, r. 148, at pp. 763-765. The author 
of Cheshtre’s Private International Law regards putative proper law as being the 








agreed 
choice of law clause when ascertaining putative proper law. It is submitted that the 
view expressed in Cheshire—see at pp. 220-225—is a misapplication of cases, such as 
Golden Acres Ltd. v. Queeraland Estates Ltd. [1969] StR.Qd. 378, which limit the 
freedom of the parties to choose the governing Jaw in some very limited 
circumstances, and is erroneous, 
3 Rule 148, at pp. 763-765; see abo L. Collins, “ Contractual ob 


Hgations— 
Tho EEC Preliminary Draft Draft Convention on Private Intemational Law,” 25 LC.L.Q. 
35, 53. 
s DANT aD 590 (C.A). 
7 Ibid. at p. 602. 


e The Njeror 1235) T 90, 102; see also The Assunzione [1953] 1 W.L.R. 929 
esp. at p. 941; Mount Albert Borough Council v. Australasian Temperance and 
Genera Mutual Life Assurance Sodety Lid. [1938] A.C, 224 esp. at p. 240 (P.C)). 
® The first is based on an example given by Wolff: Private Internationa Law 
(2nd ed., 1950), at p. 439. 
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hagen. B never replies to S’s letter. By Danish law silence is 
regarded as acceptance. 

If the doctrine of putative proper law applies, there is a valid con- 
tract. Every term points to Danish law. However, B’s very point is 
that he did not agree to a single one of these terms. 

IL Alice, who is blind and lives in England, is fraudulently led by 
her solicitor to sign in England a contract with B, a bank operating 
in Wonderland. The contract provides that in consideration of Alice’s 
guaranteeing it, B will make a loan to X, a resident of Wonderland. 
According to the laws of Wonderland the doctrine of non est factum 
does not apply if the signature is not forged. 

If the doctrine of putative proper law applies this will be a valid 
contract as all of its elements are referable to performance in Won- 
derland. But the essence of Alice’s contention is that she never 
agreed to this contract and therefore it is not to the point that if she 
had agreed it would have been reasonable to suppose that had she 
thought of it she would have as a sensible woman imagined that the 
contract was governed by the law of Wonderland. 

In his leading article, Mr. Jaffey,?° after a full discussion, rejects 
putative objective proper law as inapplicable to the problem of for- 
mation of international contracts. He proposes “that (a) where the 
laws of both parties’ countries produce the same result, they should 
be applied in deciding whether or not a party is bound; (b) where 
they give a different result, then a party who contends that he is 
not bound should be held bound, if he is so bound by his own law, 
or, if he is not bound by his own law, if he is bound by the lex fori, 
provided that where the relevant acts of both parties are done in 
the country of one party, that party should be able to rely on the 
law of his country for the conclusion that he is not bound or that 
the other party is bound.” “ The sole reason given by Mr. Jaffey 
in support of this solution is the view that “ A party can hardly 
complain if he is held bound, when he is bound by the law of his 
own country, so that the justice which is given to him by the English 
court is, as it were, his own justice.” 1? 

Two major objections are open to this approach: 

(i) A party, who claims that he is not bound and who would be 
bound by bis own Jaw, may have entered into the negotiations with 
the knowledge of and in reliance on the fact that the requirements 
relating to formation are more stringent according to the law of the 
other party’s place of business or residence. To illustrate: 

S, resident in England, writes in identical terms to B and P, 
resident in Ruritania offering his boat for sale and proposing that 
the contract be governed by Ruritanian law. Ruritanian law 
provides that acceptance, whether by post or otherwise, is ineffec- 





10 A. J. E. Jaffey, “ Offer and Acceptance end Related Questions in the English 
Conflict of Laws,” 24 I.C.L.Q. 603, 607-609: hereafter referred to as Jaffey. 

11 Ibd. at p. 613. 

12 Ibid. at pp. 609, 610. 
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tive until communicated to the offeror. On day one, B telegrams 
and P posts his acceptance of S’s offer. On day two, S having 
received B’s acceptance, telegrams P withdrawing his offer. P 
receives S’s telegram on day two; S receives P’s letter of acceptance 
on day four. If the Jaffey solution is adopted, there is a valid con- 
tract between S and P and P will presumably recover damages. This 
is clearly unjust; why should “S’s law” govern’ the question of 
formation when S has expressly * sought to exclude the operation 
of his domestic law in bona fide international negotiations? 

(ii) It is submitted that the Jaffey solution is improperly one-sided. 
It approaches the problem from the point of view of the party who 
wishes to be bound. But one can equally validly approach the prob- 
lem from the other party’s point of view. Then, paraphrasing 
Jaffey,’* we could say ‘A party can hardly complain if he is held 
not bound, when he is not bound by the law of his own country, so 
that the justice which is given to him by the English court is, as it 
were, his own justice.” What is there to choose between these two 
approaches? Nothing, according to the present writer. It seems that 
Jaffey has forgotten his own warning * about the inapplicability of 
the presumption in favour of validity of contracts and has applied 
it: “ Where one party wishes to be bound, and the other is bound 
by the law of his own country, it seems right to hold that there is a 
binding contract.” 1° If there is no presumption of validity, why? 
Could we not say: ‘“‘ Where one party wishes not to be bound and 
the law of the other party’s place of business and/or residence, holds 
that there is no contract, it seems right to hold that there is no 
binding contract.” 

It is submitted that neither the putative objective proper law nor 
the suggestion put forward by Jaffey represent on their own a sound 
solution to the question of formation of international contracts. 


II PROPOSED SOLUTION: CLASSIFICATION BY THE LEx FORI AND 
DETERMINATION OF VALIDITY BY THE PUTATIVE PROPER LAW 


TI. AN INTRODUCTION 


It is submitted that the problem of promotion of international con- 
tracts involves two separate issues: classification and validity. It is 
wrong to ask ab initio “is there a valid contract according to its 
putative proper law.” The preliminary question must be asked “ does 
this transaction satisfy English requirements for classification as a 
contract? ’’ If the answer to the preliminary question is affirmative 








18 The position should be no different if S's attempt at excluding his domestic law 
was implied. 

14 See Jaffey at pp. 609, 610; quoted supra, p. 171. 

18 Ibid. at p. 609. 

16 Ibld. at p. 610. 
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then the putative proper law ™ is applied to determine whether a 
legally enforceable contract has been formed. If the preliminary 
problem of classification is dealt with, the undesirable features of 
putative proper law are eliminated. 

In contract, a classification problem may arise from three main 
sources. The same juristic term—i.e. contract—may be used by two 
legal systems without having a common nature or meaning. Thus, if 
a foreign statute imposed a “ contract ” on A & B, an English court 
might enforce the resultant obligation but it would not recognise the 
relationship of the parties as contractual.* Secondly, common 
problems may be assigned by different legal systems to different 
branches of the law. The father of a passenger on a train killed due 
to negligence of the railway company could in English law sue in 
tort but it seems that in Scots law his action is in contract. Finally, 
whilst conceptions may be similar, different elements are necessary 
to constitute a contract in various legal systems. In English law, for 
example, consideration is necessary but it is not required in Italian 
law.?° 

The problem of classification ?* is a purely internal problem. It 
does not matter whether a foreign legal system would classify the 
transaction in question as contractual. It is a question for English 
law, qua lex fori. This is necessarily so. Before English conflict 
rules can come into operation and thus foreign law be applied, 
English law must classify the problem and thus decide which of its 
conflict rules are applicable. It is irrelevant that a foreign legal 
system would classify the problem as contractual, as it is only one 
of the legal systems to which reference could be made. English law 
must be satisfied that its minimum requirements for regarding a 
transaction as a contract are satisfied and having done this it can 
then use its conflict rules to refer questions of validity to the law of 








17 Putative proper law is the law by which the parties intended their “ contract ” 
to be governed or in the absence of a discernible Intention the system of law with 
yhich tie = contract "hás <ia, Comes, Ad MOR. roal. connection; “sep: eure, ples 
at p. 3 

18 Per Lord Reid in Adams v. National Bank of Greece S.A. [1961] A.C. 255, 
280. Cf. De Nichols v. Culler L19001- AC 21 Where tho: Hante- did pot impois a 
contract on the parties but provided that in tho abesnce of an agreement to the 
copay, Sac Anall bo deemed. a to renter inio -i conting 


19 See Horn v. North Britisk Ry. (1878) 5 L.R. 1055. 
20 Re Bonacina [1912] 2 Ch. 3M (C.A). 
21 It is necessary to draw a distinction between clasificetion and characterisation. 
It is for tho lex fori to classify the problem as, say, contractual. Once that has 
specific issues may arise, which may need 
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characterisation is arguably not an exctusive provinco of the lex fori. 
23 Huntington v. Attrill [1893] A.C. 150 @.C); Adams v 
Greece S.A. [1961] A.C, 255. 
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whichever is the appropriate legal system. Professor Graveson * 
puts the matter so: 


“In order to bring into operation the body of rules of the 
English conflict of laws relating to contracts, the court must 
first be satisfied that the transaction with which it has to deal 
is a contract in the English sense. This calls for a process of 
classification. In most cases no difficulty would arise, but...” 


In order to classify a transaction as a contract, it is not necessary 
that every element, required of a contract by English law, be 
present. What is required is that the essence of the English concept 
of contract be present. It is submitted that there are only two essen- 
tial elements and that they are intention to create legal relations and 
agreement. Mr. Treitel begins his book by defining contract thus: 

“A contract is an agreement giving rise to obligations which 
are enforced or recognised by Law. The factor which distin- 
guishes contractual from other legal obligations is that they 
are based on the agreement of the contracting parties. The 
proposition must be qualified in a number of ways, but it 
remains basically true.” * 


Such scant authority as there is supports the views expressed 
above. In Mackender v. Feldia AG ™ the Court of Appeal was con- 
cerned with the question whether a contract of insurance, which 
was expressed to be governed by Belgian law, was avoided by non 
disclosure. All members’ of the court drew a distinction between 
questions of validity which are for the proper law ** and the question 
of whether there was consensus ad idem which was said to be for the 
lex fori. Mackender v. Feldia AG is criticised in Dicey and 
Morris *: “ But English law was also the putative proper law, and 
it would have been more in accordance with principle to apply it on 
that ground.” It is suggested that the view expressed by the learned 
editor of Dicey and Morris is erroneous. The court did not apply 
English law. It expressed an opinion that questions relating to con- 
sensus ad idem should be referred to English law because in an 
English court it is always the lex fori. It is not to the point that 
English law may have been the putative proper law in the case 
before the court. In any case, the putative proper law in Mackender 
v. Feldia AG was probably Belgian not English: the insured were 
three continental companies, registered in Belgium, Switzerland and 
Italy, who traded in Europe but not in the United Kingdom and the 
alleged contract provided that all claims and notices be delivered to 
the insurers in Antwerp ™ and finally there was an express choice of 


23 R. H. Graveson, Conflict of Laws (Tth ed., 1974) at p. 400. 

M Re Bonacina [1912] 2 Ch. 394, 

25 G. H. Treitel, The Law of Contract (4th od., 1975) at p. 1. 

20 [1967] 2 Q.B. 590. 

27 Lord Denning M.R, Diplock and Russell LJJ. 

28 And presumably questions of formation are for tho putative proper law. 

29 At p. 764, #0 See the report in [1966] 2 W.L.R. at p. 449 
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law clause in favour of Belgium. The only factor connecting the 
would be contract with England was that the contract was entered 
into in England, but the presumption in favour of the lex loci con- 
tractus is no longer with us. *+ 

There is no other judicial authority. Professor Graveson puts the 
matter thus: 


“Tt is not, however, essential that a foreign transaction should 
contain every element of an English contract. In particular, the 
absence of consideration or of a seal in a foreign contract will 
not prevent its classification by an English court as a contract. 
The essential factor for classification of any transaction is the 
function it seeks to perform. In the case of contract this is 
evidenced by the existence of an intention on the part of all 
parties by agreement to create legal relations. Provided this 
element is present and the transaction is accordingly classified 
by English law as contractual, it will be referred for its validity 
to the legal systems indicated by the connecting principles of 
the English conflict of laws.” * 


IL B CONSENSUS AD IDEM 


Fundamentally, the question of agreement, or to use the term 
preferred by the Court of Appeal in Mackender v. Feldia, consensus 
ad idem, is one of fact. If at some point of time the parties were of 
the same mind, that some set of proposals should be adopted and 
that it should be legally effective, English law will classify the trans- 
action as a contract. If there was no point of time at which this 
consensus existed,“ there is no contract irrespective of the fact that 
some foreign system of law may describe the transaction as a 
contract. 

To illustrate : 

A, in country I, makes an offer to B, in country I, which he 
expresses to be open for 10 days. On day five, A revokes his offer 
and immediately communicates his revocation to B. On day eight, B 
purports to accept A’s offer. 

Here, there is no consensus ad idem. When B purports to accept 
A’s offer, both he and A know that there is no agreement between 
them. In purporting to accept, B may be insisting on some right 
which he thinks he has, and which under the law of country I he 
may have, but he is not reaching an agreement with A. He is trying 
to force, possibly lawfully according to the law of country I, A into 
a legal obligation, which A is unwilling to assume. 

This analysis remains applicable even if both the law of country 
I and the law of country I would hold that there was a binding 








31 Dicey and Morris at p. 743, note 40. 
323 R. H. Graveson, Conflict of Laws (Tth ed.) at p. 400. 


though the parties’ minds were never at one—see Byrne & Co. v. Leon van Tienhoven 
(1880) 5 C.P.D. 344 and Bolton Partners v. Lambert (1888) 41 Ch.D. 295. 
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obligation between A & B and chose to call it contract. In such a 
case the laws of country I and country II either impose an obligation 
on A against his will or enforce his unilateral promise to keep the 
offer open. Thus B would sue either on an obligation imposed by 
some positive foreign law or on a promise. B’s action may or may 
not succeed, but it would not be classified as an action on a contract 
by English law. 

Sometimes, the place of residence or business residence of the 
parties or the place where the negotiations are conducted is a rele- 
vant fact in ascertaining the existence of consensus. In White Cliffs 
Opal Mines Lid. v. Miller, the plaintiff was an English company 
which owned a mine located in the state of N.S.W. The defendant 
made an offer to purchase the mine and said that his offer would 
remain open until June 30, a period of some months. The negotia- 
tions were between the defendant and the plaintiff's N.S.W. manager 
in N.S.W.; the putative proper law of the contract was the law of 
N.S.W. The plaintiff purported to accept the defendant’s offer by 
posting a letter on June 30 in London. At the time the letter was 
posted it was July 1 in Sydney; N.S.W. being 10 hours ahead of 
Greenwich time. The court held that there was no consensus, the 
defendant’s offer having terminated before the time of the pur- 
ported acceptance. In view of the defendant’s connection with 
N.S.W. and the fact that the negotiations were conducted in N.S.W., 
the proper way to interpret the defendant’s offer was that it expired 
at what was midnight June 30, in N.S.W. 

In White Opal Mines Ltd. v. Miller, N.S.W. law was not looked 
to, but the phrase “‘ June 30” was interpreted as anyone in N.S.W. 
would interpret that phrase. Law, sometimes, permeates society to 
such an extent that a statement or an action can only be correctly 
understood in the context of the legal system in which it was made. 
Thus, in Bonython v. Commonwealth of Australia** “ pound” 
meant the unit of currency which according to Australian law was a 
pound. 

It seems that analogous reasoning ought to be applied to the 
problem of silence. If according to the law of the offeree’s residence 
silence does not signify acceptance of an offer and an offeree does 
not reply to an offer, clearly, there is no consensus. But, if according 
to the offeree’s place of residence silence constitutes acceptance the 
position may be different.** If both parties are businessmen and 
therefore presumably familiar with the law of the place of the 
offeree’s residence, it may be reasonable to interpret the offeree’s 





% Per Lord Reid in Adams v. National Bank of Greece S.A. [1961] A.C. 255 
at p. 280. Cf. National Bank of Greece & Athens S.A. w. Metliss [1958] A.C. 509, 
esp. per Lord Keith of Avonholm at pp. 530, 531. 

35 (1904) 4 SR (N.S.W.) 150. 

3¢-[1951] A.C. 201. 

3T One of the two proposals made in the EEC Preliminary Draft Convention on 
Private International Law 1972, is that the affect of silence should depend on tho 
Place of habitual residence of tho silent party. 
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failure to reject the offer as an acceptance. This result may be 
reached by reference to the law of the offeree’s residence not qua 
law but as an aid in interpreting the action (or inaction) of the 
offeree. Thus, if the offeree is not a business person, it may not be 
reasonable to infer an acceptance from his silence. How the offeree’s 
silence ought to be interpreted is not a question of law but of fact. 
The question to ask is what is the significance attached to silence in 
common understanding given the fact that the offeree is a private 
person or a businessman or whatever the case may be. 

Even if agreement has been reached in fact, English law denies 
the existence of consensus if facts exist to bring into operation the 
doctrines of non est factum, fraud or common law mistake. It is 
necessary to consider these doctrines in turn to see whether they 
form part of the classification process. 

In Mackender v. Feldia, Lord Denning M.R.** and Diplock L.J.” 
expressed the view that the plea of non est factum could always be 
raised because it denies consensus ad idem. Russell L.J. reserved * 
his opinion. In English law, the plea of non est factum is available 
in two types of situation. The first involves a denial that a signature, 
which appears to be that of a party to the alleged contract, is that 
party’s. This presents no problems. It is a denial of agreement and a 
simple question of fact as to the identity of the signor need be 
answered. However, the plea of non est factum is also available in 
some circumstances *! where the signature is admittedly that of a 
party but that party says that his mind did not accompany the signa- 
ture and therefore that there was no consensus.“ If the plea of non 
est factum is seen as a protection to certain categories of persons ® 
in need of protection and thus an instrument of English social policy, 
it is difficult to see why it should apply to foreign contracts, which 
may have no connection with England. Indeed, if the law, of the 
country in which the party relying on non est factum resides, would 
hold the contract valid, it is difficult to see why English law should 
seek to protect that non-resident, who is not protected by his own 
law: English social policy, on the whole, applies to England alone. 
However, it is submitted that the better view is to regard the plea as 
denying consensus ad idern and thus as relevant to classification. The 
plea is not available whenever a document is mistakenly signed 
because except in a limited class of cases a party is estopped “ from 
denying that his signature signified assent. Thus it seems that if the 
plea of non est factum is open to a party, English law will not 
classify the transaction as a contract and therefore no action will 


48 Seo [1967] 2 Q.B. at p. 598. 

39 Seo [1967] 2 Q.B. at p. 603. 

40 Seo [1967] 2 Q.B. at p. 605. 

41 Seo Galle v. Lee [1971] A.C. 1004, 

42 Foster V. Mackinnon (1869) LR. 4 C.P. 704. 

48 Seo per Lord Reid in Gallle v. Lee [1971] A.C. esp. at p. 1016. 
44 Smith v. Hughes (1871) L.R. 6 Q.B. 597. 
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succeed on a contract irrespective of what the putative proper law 
would have decided.+* 

In Mackender v. Feldia Diplock and Russell L.J. left open ** the 
question whether the doctrine of fraud is part of the English 
classifying process. Diplock L.J. drew’ a distinction between a 
situation where consensus admittedly exists, but a party would not 
have consented if he had known what he now knows and where 
there is no true consensus. In the former situation, English law may 
[if there was innocent misrepresentation, etc.] set aside the agree- 
ment, but an agreement being in existence English law is not 
relevant unless it is the proper law. In the latter case, as when the 
doctrine of non est factum applies, there is no consensus and the 
transaction is not classified as a contract. It is submitted that fraud 
fits into the former category. There is agreement between the par- 
ties. Admittedly the agreement was improperly obtained but that 
seems analogous to obtaining an insurance policy through non 
disclosure. A remedy ought to be available to the innocent party, 
but it is for the proper law to provide the remedy. Fraud, in English 
law, does not make a contract a nullity but entitles the innocent 
party to recission, which operates ab initio. The innocent party 
could affirm the contract and be satisfied with damages in tort. Thus, 
the doctrine of fraud does not affect consensus and is not part of the 
classifying process. 

The effect of a common law mistake is to make a contract void. 
The contract is void either because mistake negatives or nullifies 
consent.‘® It will be submitted that a mistake which negatives con- 
sent is part of the English classification process, but that a mistake 
which nullifies consent is not. 

“ Mistake negatives consent where it prevents the parties from 
reaching agreement, e.g. because they intend to contract about 
different things. It nullifies consent where the parties reach an 
agreement which is based on a fundamental mistaken assump- 
tion, e.g. if a contract is made to paint a portrait of someone 
who, unknown to either contracting party, has just died.” +° 


Consent of parties may be nullified if they make a mistake as to 
the existence of the subject-matter or as to the identity of the subject- 
matter or as to the possibility of performing a contract or as to 
quantity. The common element is that the parties have reached 
agreement but the contract cannot be performed in the manner 
anticipated by both parties. As agreement is present, the transaction 
will be classifled as a contract by the rules of English conflict of laws 
and its validity will depend on the putative proper law. 

The position is different when a mistake negatives consent. This 








45 Mackender v. Feldia [1967] 2 Q.B. 590. 
46 [1967] 2 Q.B. at pp. 604 und 605. 

41 [1967] 2 Q.B. at pp. 603, 604, 

48 Bell V. Lever Bros. Ltd. [1932] A.C. 161, seo esp. at p. 217. 
49 Treitel at p. 168. 
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occurs when the parties are at cross purposes. Thus in Falck v. 
Williams ™ the plaintiff sent an ambiguous offer by coded cable. The 
defendant’s acceptance did not result in contract when it transpired 
that the parties understood the telegram differently. This doctrine is, 
of course, subject to strict limitations; it does not apply if a party is 
responsible for the mistake or if one interpretation of the agreement 
is more reasonable than another." Thus, if a plaintiff agrees to sell 
to the defendant “ 125 bales of Surah cotton... to arrive ex Peerless 
from Bombay ” ** but there are two ships called Peerless loaded with 
Surah cotton and not only do the parties mean different ships but 
also an objective observer would not be able to choose between the 
ships ** then the apparent consensus is clearly illusory. If the 
apparent consent of the parties is negatived by mistake then there 
is no consensus ad idem and English law will not classify the trans- 
action as a contract. No action based on contract will therefore 
succeed in an English court even if the putative proper law would 
hold the transaction to be a valid contract. 

There is no difficulty with contractual doctrines which enable a 
party to avoid a contract either because it is voidable or unenforce- 
able. As there clearly is consensus, the question of enforceability of 
the contract belongs to the putative proper law; defences open in 
English law are not to the point.“ Thus illegality, non-disclosure in 
insurance contracts, innocent misrepresentation and equitable mis- 
take are all questions for the putative proper law. It seems that un- 
due influence also falls into this category; it does not make a 
contract void but enables it to be set aside in equity. Admittedly it 
is arguable that a party does not truly consent if his will is subverted 
by another. However, the doctrine of undue influence is an instru- 
ment of social policy. It is for the proper law to decide who and in 
which circumstances ought to be protected. It would tend to lead to 
erroneous results if English notions of what constitutes undue 
influence were applied to non-English contracts. It is submitted that 
an agreement obtained by undue influence will be classified as a 
contract by English conflict rules. ` 

The doctrine of duress presents more difficulty. It is not clear 
whether a contract entered into under duress is void or voidable. 
In either case, duress is such a narrow doctrine * that it is not really 
an instrument of social policy. There is no element of protecting the 
weak or the susceptible. Physical violence or its threat is liable to 
warp a man’s will; it is a matter of fact that the consent is not freely 
given. There is no true consensus ad idem. English law which holds 
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51 AfcRae v. Commonwealth Disposals Commission (1950) 84 CLR 377. 
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53 Felthouse v. Bindley (1862) 11 C.B.(N.3.) 869, 

54 Mackender v. Feldia {1967] 2 Q.B. 590, 
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freedom of contract as dear should not classify as a contract a trans- 
action agreed to as a result of duress. 

However, no civilised system of law will enforce a contract 
obtained by duress. The problem usually involves a third party who 
without notice purchased some property or benefit that passed under 
“the contract ” which was obtained by duress. As between the inno- 
cent litigants no obvious justice is achieved by applying English law. 
The transaction in question is a foreign one and the solution ought 
to be left to the appropriate foreign law. On balance, I dislike the 
solution-shopping approach and prefer the more logical view. Thus 
it is submitted that duress vitiates consent and therefore a trans- 
action involving duress will not be classified as a contract." 

The difficult cases concern the meaning of consensus ad idem. 
There are two separate problems. Firstly, do the parties have to be 
actually of the same mind, or is it enough if someone would think 
them of the same mind. If the latter situation amounts to consensus, 
that someone could be one of the parties or a notional objective 
observer. Secondly, even if the parties are of the same mind, con- 
ceptually, consensus can be said not to exist when to some extent at 
least they are not aware of the agreement between them. The degree 
to which the parties must be aware of their agreement before there 
is consensus is not dictated by any precept of logic or linguistics. 

The problems to which we now refer are not questions of fact or 
mixed fact and law with which we have concerned ourselves 
hitherto. It is a pure question of law as to what facts must exist 
before according to English conflict rules consensus ad idem exists. 

It seems that it is enough if an objective observer would think the 
parties in agreement. A transaction will be classified as a contract if 
one party has apparently assented even if he did not assent in his 
mind, whether because he was trying to mislead the other party or 
because he failed to see the significance to be attached to his act or 
statement. The law of contract would be unworkable if apparent 
consent could be nullified by an uncommunicated reservation. This 
is not merely a domestic rule of law; the discussion of non est 
factum in Mackender v. Feldia necessarily implies that a trans- 
action can be classified as a contract if an objective observer would 
think consensus ad idem to exist. 

The difficult cases involve problems of communication. The first 
problem area is the posting rule. To illustrate: 

D, resident in Ruritania, makes an offer which is said to be open 
until April 1 to P, resident in Wonderland. On March 30, P posts a 
letter of acceptance which does not reach D till April 2. 

As a general rule there is no consensus ad idem until an acceptance 
is communicated.*® The posting rule has no logical basis or clear 





3T R. v. McGrath (1869) LR. 1 CCR. 205; Ross Smith v. R.S. [1963] A.C. 280 
at p. 348. 
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foundation * and arguably it should be confined to purely domestic 
transactions. On this view, the offeree ought to bear the risk of his 
acceptance not reaching the offeror in time; the choice of the mode 
of acceptance is his. The law ought to encourage certainty and 
English law should not say that consensus exists unless both parties 
are aware or ought reasonably be aware that it exists. The better 
view, however, is to say that in English law an offer is accepted as 
soon as the letter of acceptance is posted. Therefore, it is possible 
for English law to classify the transaction as a contract and to refer 
the question of the transaction’s efficacy [i.e. whether there is a valid 
contract] to the law to which it belongs, namely the putative proper 
law. 

The other difficult case concerns revocation of an offer. 

To illustrate: 

A in country I makes an offer to B in country O which he 
expresses to be open for 10 days. On day five, A purports to revoke 
his offer and posts a letter to this effect to B. On day six, B who has 
not received A’s letter and is therefore unaware of the purported 
revocation, purports to accept A’s offer. 

In English law, a withdrawal of an offer must be communicated 
to the offeree to be effective °°; mere posting, for example, is not 
enough. It seems therefore that the transaction in our example 
would be classified as a contract and referred for its validity to the 
putative proper law. However, the revocation of the offer may reach 
the offeree after he has posted his acceptance but before the accep- 
tance has reached the offeror. This does not present a problem if the 
posting rule forms part of the classification process.*+ 


TIL SUMMARY 


It is submitted that a transaction must be classified as a contract 
before an action on the contract can be brought in an English court. 
To be so classified, the transaction must satisfy English conflict of 
laws notions of consensus ad idem and intention to create legal 
relations. If a transaction is classified as a contract, its validity 
depends on the putative proper law. 

The obiter of Salmon J. in the Kamborian Shoe Machine case in 
no way contradicts this view. On the assumption that the Swiss offeree 
had sent a letter of acceptance, English law would have classified the 
transaction as a contract. It was therefore proper to look to the 
putative proper law—i.e. Swiss law—to see what was the effect of a 
letter of acceptance which did not reach the offeror. 


D. F. LILING * 


50 Seo Treitel, The Law of Contract (4th ed.) at pp. 17, 18. 
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STATUTES 


THE CrV LIABILITY (CONTRIBUTION) Act 1978 


WHEN two or more wrongdoers are liable for causing the same item 
of damage, the victim (P) is entitled to recover full compensation from 
one wrongdoer (D1) alone. When this happens D1 in tum may wish 
to claim a contribution towards what he has given P, from the other 
wrongdoers (D2).* Under section 6 (1) (c) of the Law Reform (Married 
Women and Tortfeasors) Act 1935, a tortfeasor had a right to recover 
such a contribution from “any other tortfeasor who is, or would if 
sued have been, liable in respect of the same damage.” Other wrong- 
doers were subject to the common law under which it was thought 
contribution could only be claimed where they were liable not only 
for the same damage but also for breach of the same. obligation. 
Thus in McConnell v. Lynch Robinson, where a house had been 
defectively built as a result of breaches of different contractual 
obligations by an architect and a builder, the architect, who alone 
had been sued for the damage, was unable to recover any con- 
tribution from the builder. This result was regarded as unsatisfactory 
and the question of contribution between contractors was referred. to 
the Law Commission. The Commission recommended ° that the 
principle of the 1935 Act should be extended to all wrongdoers. 
Further, it recommended some clarification and reform of the 1935 
Act’s provisions relating to entitlement to contribution, assessment 
of contribution and the right to bring successive actions in respect of 
the same damage. These recommendations are now embodied in the 
Civil Liability (Contribution) Act 1978, which came into force on 
January 1, 1979, and applies to all damage occurring after that date 
unless it results from breach of an obligation undertaken before that 
date* Section 6 of the 1935 Act is repealed and the common law 
principles concerning contribution are superseded. Only rights of 
contribution based on express or implied terms of a contract remain 
unaffected by the Act. 


irae a ased to mern ths ery Mar ea person 
the contribution end D2 the person from whom it is claimed. 
2 [1957] N.I. 70. 
3 Report on Contribution 1977 (Law Com. No. 79). 
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Scope of the Act 


Section 1 (1) provides that “ any person liable in respect of any 
damage suffered by another person may recover contribution from 
any other person liable in respect of the same damage,” and accord- 
ing to section 6 (1) “ a person is liable in respect of the damage... if 
the person who suffered it . . . is entitled to recover compensation 
from him in respect of that damage (whatever the legal basis of his 
liability, whether tort, breach of contract, breach of trust or other- 
wise).” Thus it will no longer be necessary to show that liability was 
based on breach of the same obligation. The architect in McConnell 
would now be able to recover a contribution from the builder. The 
extension of the principle of contribution to all wrongdoers will be a 
much welcomed reform as it eliminates the manifest injustice of one 
wrongdoer being made totally liable while the other escapes liability 
according to the whim of the plaintiff in choosing whom to sue. 

Section 6 (1) may give rise to some problems in a contractual 
context. Liability is defined by reference to “ entitlement to compensa- 
tion” but a contract may provide for the adjustment of the parties’ 
positions upon failure to perform without the use of such a concept. 
For instance, a building contract might provide for the builder to 
receive £100,000 if the building was completed in 12 months but only 
£90,000 if it took 13 months. If a month’s delay was caused partly 
by the builder and partly by the action of another wrongdoer, then 
akthough the builder would in effect compensate the client by forfeiting 
£10,000 he would arguably not be regarded as “diable” and would 
therefore not be able to claim a contribution from the other wrong- 
doer. If akternatively, the contract had provided a performance incen- 
tive by requiring the builder to pay the client £10,000 for a month’s 
delay, the builder would have been able to claim a contribution. 
Whether the wording of the contract provides for a bonus or a penalty, 
its substance is the same." In other areas of contract law reform the 
Commission’s recommendations have been directed to the substance 
of a problem whatever the precise wording of the contract.’ It seems 
unfortunate that a similar approach was not taken to the definition 
of “ liability ” in section 6 (1). 

5 A similar problem may arise where a contract provides that D2 shall only be 
liable for a failure to perform if P claims within a certain time. If P falls to do this, 
patane, ee ne te ae muo: another wronadosr DI i samo 


in 
damage then it soms arguable that P has never been oatitled to compensation from 
D2, D2 is not “ liable” and can therefore escape cantributlon proceedings brought 


6 See for example the recommendations concerning Penalty Clauss (Law Com. 
Working Paper No. 61) and those concerning Exemption Clauses (Law Com. Report 
No. 61). 
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Entitlement to Contribution 
(1) Persons entitled to claim 


Under the 1935 Act D1 had to prove that he was liable for damage 
before he could recover a contribution. This could present a problem 
where D1 had settled with P rather than being held liable in a court 
action, for the settlement itself might have been based on doubts 
whether D1’s liability could be established. In such circumstances, D1 
might then have considerable difficulty showing that he was “ liable ” 
to P in order to claim a contribution towards what he had given in 
settlement.’ The Commission noted this problem and were particularly 
concerned that as a result wrongdoers might be deterred from settling 
for fear that they would put their right to contribution at risk. 
Accordingly, section 1 (4) provides that a person who had made or 
agreed to make a payment in bona fide settlement should be entitled 
to claim a contribution without having to prove that he was fiable for 
the damage. In the Commons debates, fears were expressed that this 
provision would prejudice the position of D2 but it is important to 
remember that D2 is safeguarded in at least three ways. First, he must 
be shown to be Kable to P, Secondly, the settlement must have been 
bona fide. Thirdly, the settlement figure must be reasonable before it 
can form the basis of a contribution claim.* 

The operation of section 1 (4) is subject to the proviso, that the 
person claiming a contribution on the basis of a settlement “ would 
have been liable assuming the factual basis of the claim against him 
could be established.” The proviso was added during the Committee 
stage to ensure that settlements based on possible liability solely under 
provisions of foreign law could not form the basis of a contribution 
claim.” However, the form of the proviso eventually adopted is un- 
fortunate for its operation is not confined to excluding settlements 
based on foreign law but extends to exclude all settlements based on 
legal rather than factual doubts. Thus defendants, as the builder who 
settled with the owner of the subsiding house in Dutton v. Bognor 
Regis U.D.C., would not be able to claim a contribution under 
section 1 (4) however bona fide and reasonable their settlement. Such 
defendants would still be deterred from settling for they would only 
be able to protect their contribution rights by submitting to judgment, 
an undesirable and probably unintentional consequence of the proviso 
to section 1 (4). 

7 This problem was exposed in Stott V. West Yorkshire Road Car Co. Lid. [1971] 

in such situations 


2 Q.B. 651. The real ts that £ D2 can prove that he was 
entirely liable for the damage to P and that therefore D1 was not liable at all, D2 


10 [1972] 1 Q.B. 373. The settlement was based on uncertainty whether the builder 
could be legally Hable to a house owner. Ibid. at p. 390D. 
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The operation of section 1 (4) is further limited to situations where 
the settlement takes the form of a payment. This will be the normal 
form of settlement in a purely tortious context but in a contractual 
context particularly where the parties have an “‘ on-going ” relation- 
ship, the wrongdoer may settle on a basis other than payment, such as 
the repair of any damage. Where this happens it seems that the 
wrongdoer will not be able to claim a contribution under section 1 (4) 
but will have to prove his liability for the damage. Here a further 
difficuky arises for, in settling, his iiability will have ceased. Section 
1 (2) is intended to meet this problem by providing that the wrongdoer 
may still claim a contribution “ notwithstanding that he has ceased 
to be liable in respect of the damage in question since the time when 
the damage occurred” but again its operation is limited to situations 
where the wrongdoer “was 60 tiable before he made the payment 
...in respect of which the contribution is sought” Thus it appears 
that the wrongdoer may not be able to claim a contribution at all in 
this situation. 


(2) Persons liable to make contributions 

The 1935 Act provided that a contribution could be claimed against 
any person “who is or would if sued, have been fiable in respect of 
the same damage.” This provision caused difficulty in the context of 
periods of limitation. D1 can bring a contribution claim against D2 
within two years of his own liability to P being determined," but by 
that time, the limitation period between P and D2 may have expired 
and P would no longer be able to sue D2. Is D2 to be regarded as 
“liable ” in such a sitaation so as to enable the contribution claim to 
succeed? The conclusion reached by the courts was that he was to be 
regarded as liable unless he had actually been sued by P and found 
not liable because of the expiration of the limitation period.” It was 
clearly absurd that the position of D2 should depend on the fortuitous 
circumstances of whether P had attempted to sue after the limitation 
period had expired. Consequently, following the Commission’s 
recommendations, section 1 (3) provides that a person shall be liable to 
make a contribution “ notwithstanding that he has ceased to be liable 
in respect of the damage in question since the time when the damage 
occurred.” A wrongdoer who has been heid not liable to P because 
of the expiry of the limitation period can now still be regarded as 
liable for the purpose of making a contribution. 

Akthough the effect of section 1 (3) was only discussed by the Com- 
mission in connection with limitation periods, it applies equaHy to any 
ground on which D2 has ceased to be liable. Thus, if P waived D2’s 
breach or failed to claim within a stipulated time limit, D2 could still 
be Hable to contribute to D1. This seems just. P may if he wishes 





11 Limitation Act 1963, s. 4 (1) and (2). 
12 Wimpey & Co. Lid. v. B.O.A.C. 11955] A.C, 169, as interpreted by Hart v. Hall 
and Pickles Ltd. [1969] 1 Q.B. 405. 
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favour one wrongdoer at his own expense by giving him an indemnity 
against any contribution claim, but he should aot be able to do it at 
the expense of the other wrongdoer by waiving the breach or failing 
to take action in time. 

However, it should be noted that section 1 (3) only applies to cesser 
of liability after the time when the damage occurred. This seems 
appropriate to the tort context, for there liability can only arise when 
the damage occurs and, hence, if a wrongdoer was at any time liable, 
he may be subject to contribution proceedings by virtue of section 1 
(3). In contrast liability in contract is based on breach rather than 
damage and indeed a considerable time may elapse between the 
breach giving rise to liability and the resulting damage." If the person 
who suffered the damage were to waive one wrongdoer’s breach before 
that damage occurred, then the wrongdoer would not be “caught” 
by section 1 (3) and arguably might escape contribution proceedings. 
This result seems especially unjust smce the wrongdoer would not 
escape if the waiver followed the damage, and all the more unfortu- 
nate as the provisions of the 1935 Act, which section 1 (3) was 
intended to clarify, had been interpreted so as to enable a contribution 
to be claimed from a wrongdoer if he had been liable in respect of 
the damage “at any time.” “ It is to be hoped that the courts will 
construe “ liability ” in section 1 (1) in this way and regard section 
1 (3) as expressly permitting this construction in the post-damage 
context, not as excluding it in the pre-damage context. 


Assessment of Contribution 


Section 2 (1) and (2) re-enact section 6 (2) of the 1935 Act, providing 
that the court sbaH assess the amount of comtribution by reference to 
what would be just and equitable having regard to the parties’ 
responsibility for the damage and may, in its discretion, direct that no 
contribution be payable or at the other extreme that the contribution 
amount to a full indemnity. The court’s discretion is, however, 
subject to a new limitation in section 2 (3), which provides that, where 
the extent of a defendant’s liability to the person who has suffered 
damage is subject to a limitation of damage provision or is subject to 
a reduction because of the contributory negligence of the injured 
person, then the defendant cannot be required to pay a greater amount 
in damages by way of contribution. 

In recommending section 2 (3) the Commission considered that its 
effect would be that the total toss would first be apportioned between 
the wrongdoers, then the share of the limited liability wrongdoer 
would be reduced to his upper limit and the reduction re-allocated to 





13 As in Bagot V. Stevens, Scanlon & Co. Ltd. [1966] 1 Q.B. 197. For an example 
in a contribution context, see McLaren Maycroft v. Fletcher [1973] N-Z.L.R. 100. 
14 Harvey v. R. G. O'Dell [1958] 2 Q.B. 78. 
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the other wrongdoer.” For example, if P suffered a £1,200 Joss due to 
breaches of contract by D1 and D2 but the tatter’s contract contained 
a clause miting damages to £400, the court should first apportion 
the loss between D1 and D2 at £600 each and then reduce D2’s share 
to £400 leaving D1 to pay £800. The Commission rejected as unfair 
to D1, the suggestion that only the common extent of liability should 
be apportioned. On the example given this approach would have 
meant the loss being apportioned at £200 each and D1 being liable 
for the remainder bringing his total liability to £1,000. Yet a third 
suggested approach is, by analogy with some insurance cases, to 
apportion the loss in proportion to the maximum liability of the 
wrongdoers.*® The wording of the Act, however, neither requires the 
approach of the Commission nor precludes other approaches. Indeed 
it is to be hoped that the courts will consider limited liability as just 
one of the factors to be taken into account in assessing the wrong- 
doers’ relative responsebility and will not follow any rigid formula 
whether suggested by the Commission or others. 

It should be noted that the rules of remoteness may raise problems 
similar to those considered in section 2 (3), for it is possible that 
part of the overall damage may be too remote as against one wrong- 
doer but not as against the other. The Commission considered that 
this would raise no problem as wrongdoers would only be liable to 
contribute “in respect of the items common to the two claims.” In 
tort where the remoteness rules distinguish between different types of 
damage,’ it seems fair that a wrongdoer should only be required to 
contribute to the type of damage for which he was responsible. In 
contract where the remoteness rules distinguish also between differing 
extents of liability following the same type of damage, it is not so 
clear that the wrongdoer should only contmbute to the common extent 
of liability. The Commission rejected this approach in the context 
of limitation of damage clauses. It is suggested that by analogy with 
section 2 (3) a wrongdoer’s maximum extent of liability should only 
be treated as an upper limit to his contribution and that otherwise the 
court should be able to exercise its discretion as it thinks fit. 








18 See Weinrib, Contribution in a Contractual Setting (1976) 54 Can.B.R. 338, 
citing American Surety of N.Y. v. Wrightson (1910) 103 L.T. 663. Applying this 
approach to the sxample given in the text, DI's maximum lability ls £1,200, D2's 
is £400, the total maximum Hability is £1,600 to which D2's is in the ratio of 1:4. 
Hence D2 will be liable for £300. The advantage of this approach is said to be that 
each defendant is able to benefit fram tho presence of the other whilst on the 
Commission’s approach D2 doos not benefit from the presence of DI. 

17 Hughes v. Lord Advocate [1963] A.C. 837. 

18 As for example in Victoria Laundry (Windsor) Lid. v. Newman Industries Ltd. 
[1949] 2 K.B. 528 where of damage was delay in delivery of a boiler, bot 
the Court of Appeal held that although normal loss of profits was recoverable, loss 
of potential profits under a highty lucrative dyeing contract was too remote. 
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Successive Actions in Respect of the Same Damage 

(1) Actions by the Plaintiff 

At common law, where a plaintiff obtained judgment against one 
of two or more wrongdoers who were severally liable for the same 
damage, he could still bring an action against the others, unless he 
had obtained full satisfaction from the first sued. Where he obtained 
judgment against one of two or more wrongdoers who were jointly 
responsible for the same breach of obligation and the same damage, 
then he was barred from taking action against the others. This rule 
was known as “ release by judgment,” and applied even where judg- 
ment against the wrongdoer remained unsatisfied. The 1935 Act 
abolished the rule with respect to joint tortfeasors but introduced two 
“sanctions ” intended to deter a plaintiff from bringing unnecessary 
successive actions; the “damages sanction” providing that the 
damages awarded in the second judgment should not exceed those 
awarded in the first, and the “ costs sanction” providing that the 
plaintiff should not be entitled to costs for the second action unless 
there were reasonable grounds for bringing it 

Section 3 of the new Act which replaces the provisions of the 1935 
Act, now extends the abolition of “ release by judgment ” to all cases 
of joint liability. A plaintiff will be no donger barred from taking 
action against ome joint contractor simply because he has already 
obtained a judgment against the other. Section 4 retains the “ costs 
sanction” but not the “ damages sanction.” The Commission con- 
sidered that it produced injustice in situations where the plaintiff had 
good reason to sue one particular defendant first but the damages 
available against that defendant were more limited than those avail- 
able against the others because of, for instance, a limitation of damage 
Clause, Thus, the “damages sanction” has been abolished sub 
silentio. 


(2) Actions Against the Defendant 

The possibility that the plaintiff may bring successive actions in 
turn means that a defendant may be subject to successive actions in 
respect of the same damage. This may come about in two ways: D2 
might be subject to a contribution claim brought by a D1 who had 
already been found iiabte to P, and then subsequently to a claim by 
P for what he had been unable to recover from D1. Akternatively D2 
might be subject to a claim by P and then subsequently to a contri- 
botion claim from a D1 from whom P had afso recovered. The two 
situations are treated differently in the Act. As to the first, D2 is given 
no protection against subsequent action by P for that would be con- 
trary to the policy in section 3 of giving P freedom to bring successive 





19% The Law Reform (Married Women and Tortfeasors) Act 1935, s. 6 (1) (b). 
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actions.” As to the second, the Commission proposed that D2 should 
be protected to the extent that, where he had been found not liable to 
P on the merits, contribution proceedings by D1 should be barred. 
This proposal affected not the position of P but rather that of D1 who 
might as a result suffer some injustice as he would be bound by a 
finding of no liability in proceedings between P and D2 even though 
he was not a party to those proceedings and might have tad better 
evidence against D2 than had P.*2 

The Act goes further than the Commission’s proposal for section 
1 (5) provides that judgment in proceedings between P and D2 shall be 
conclusive in contribution Proceedings against D2 not just as to “ non- 
liability ” but as to “ any issue determined by the judgment.” It might 
be thought that this extension of the proposal to cover “ any issue ” is 
quite logical once the principle of protecting D2 has been accepted. 
However, apart from the increased possibility of injustice to D1, the 
extension has the further unfortunate consequence of discouraging 
settlements. D2 is only protected if judgment is given on an issue and 
not if the issue is merely settled. Hence although D2 might normally 
wish to settłe an issue such as that of the extent of liability, he may be 
discouraged from doing so in order to protect his contribution position. 
The Commission’s more limited proposal would not have had this 
effect as a determination of non-liability is hardly likely to form the 
basis of a settlement anyway. 


Other Contribution Problems 


Several contribution problems are not dealt with in the Act. Those 
concerning foreign judgments and the limitation periods appropriate 
to contribution proceedings are omitted as they are currently being 
considered in a wider context? Also teft untouched is the common 
law rule of release by accord and satisfaction, under which a plaintiff 
who settled with one joint tortfeasor or joliot contractor was barred 
from taking action against the others. This cule seems almost as 
indefensible as that of release by judgment. It has been abolished in 
other jurisdictions ** and Lord Denning has stated obiter, that it 


8 re ee paT oT A En N T eae 

bar proceedings by P, was withdrawn at the Commons Committee stage. However, 
it was steted there that a further proposal that D2 should be entitled to refuse to 
make a contribution payment until D1 had himself paid P, would be referred to the 
ie Ce R So eee oe a baasecabiee (osee 
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Ctvil Liability Act 1961, s. 17), Tasmania (Tortfeasors and Contributory 
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should be disregarded.™ It is unfortunate then, that the Commission 
felt unable to consider the rule on the ground that it would raise 
issues going beyond those of contribution. For a similar reason the 
Commission did not consider whether the Law Reform (Contributory 
Negligence) Act 1945 should be amended so as to apply to actions 
for breach of contract. To do this would impose a duty of care upon 
contracting parties whether or not they had agreed it as part of their 
contract. It would mean in effect that one contractor would no longer 
be able to rely absolutely upon strict performance of contractual 
duties by the other, but would have to take care of his own interests. 
This would raise fundamental questions concerning the nature of 
contractual obligation and the Commission rightly decided that these 
could not be considered in the marrow context of contribution. How- 
ever, the Commission could perhaps have considered permitting 
apportionmem in a contractual situation where the same damage is 
caused by breaches of both the plaintiff and the defendant. At present, 
it seems that in such a situation the onus és on the plaintiff to show 
how much damage was caused otherwise than by his own breach, 
failing which he can recover nominal damages only. Apportionment 
here might provide a fairer solution. It would not raise wider con- 
tractual problems but would be more closely analogous to the 
apportionment between contractors introduced by the Act than that 
provided for under the contributory negligence fegislation. Indeed 
were it to be permitted, it might be thought oo longer necessary or 
desirable to extend the contributory negligence legislation to the 
contractual context.** 


Conclusion 


In the House of Lords, the Act was hailed as “a worthy member of 
the now substantial group of Law Reform Bills that have arisen from 
Parliamentary consideration of Law Commission reports”?’ and 
commended for “ creating a greater degree of confluence between the 
contracts stream and the tort stream.” ** Yet the Act’s defects, it is 
suggested, stem partly from the fact that Parliament chose to depart 
from the wording of the draft Bill prepared by the Commission and 
partly from the fact that, in metaphorical terms, the contract stream 
cannot be made to flow along the same bed as that of tort. Under- 
standably in what appeared to be the last session before an election, 
both Government and Opposition were concerned to hurry through 
Parliament what was considered to be a non-controversial Bill. It is 
surely unfortunate in these circumstances that section 1 (4) and (5) 








4 Bryanston Finance v. De Vries [1975] Q.B. 703, 723. 

28 Government of Ceylon v. Chandris [1965] 3 All ER. 48. 

230 See Fleming, The Law of Torts (Sth od.), p. 266, for the suggestion that 
should pply generally 


28 The Lord Chancellor, H.L.Deb., Vol. 395, col. 254. 
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neither follow the recommendations of the Commission nor were fully 
debated. The additional proviso in section 1 (4) and the wider effect of 
section 1 (5) both seem Hkely to cause difficulties, A more fundamental 
criticism of the Act is that its prowsions seem more appropriate to 
contribution in a tont context and do not take into account some of 
the distinctive characteristics of the contractual context. The definition 
of liability in section 1 (6) is perhaps too narrow to take account of 
all the situations where contribution between contractors might be 
justified. Likewise, section 1 (2) and (4) seems narrowly to exclude 
settlements based on provisions of services rather than payment, a 
type of settlement common in contractual relationships. Section 1 (3) 
seems to overlook the fact that waiver in contract may occur before 
the damage has occurred and again section 2 (3) seems to ignore the 
possibility that the contractual remoteness rules may pose a problem 
in assessing contribution. 

It may be felt that the criticisms made of the Act rest on hypothe- 
tical situations rarely likely to arise and are therefore minor as 
compared with the obvious merits of the Act. To this objection, two 
answers may be given. First, as was remarked in the Committee 
debates, “the number of cases that arise under any of these provisions 
is not very great but it does not make it any the fess necessary to get 
them right.” Secondly, the difficulties raised here reflect a more 
general problem, namely, that the situations in which contribution 
questions may arise vary enormously. That, coupled with competing 
policy objectives as protecting defendants from double jeopardy and 
from being unfairly treated as against each other, protecting the 
plaintiff and encouraging settlements, all provide a strong argument 
for allowing the courts as much discretion as possible to find solutions 
and develop policies on a case by case basis. Indeed, it has been 
argued that left unhindered by legislation the courts could themselves 
have developed the necessary principles of unjust enrichment.” 


A. M. DUGDALE. 


29 Weinrib, op. cit. noto 16, supra. 
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THe Law COMMISSION: THIRD REPORT ON FAMILY PROPERTY: THE 
MATRIMONIAL HOME (CO-OWNERSHIP AND OCCUPATION RIGHTS) AND 
HOUSEHOLD Goops, (Law Com. No. 86) 


THe Law Commission has taken a long time to produce its report on 
proposals for co-ownership of the matrimonial home. In 1973 it felt 
confident enough to anticipate in print that x would submit a Report 
with draft legiskation during the course of that year, but almost 
another five years elapsed before the Report eventually appeared in 
June 1978. 

This is quite a substantial publication running to 407 pages. It 
covers three quite distinct questions, in respect of each of which it 
includes a separate draft Bill, and is divided into three books, each of 
which requires separate consideration. 

The major question, with which Book One is concerned, is Co- 
ownership of the Matrimonial Home, which together with the draft 
Matrimonial Homes (Co-ownership) Bill occupies 240 pages. Book 
Two deals with Occupation Rights in the Matrimonial Home, and 
suggested amendments to the Matrimonial Homes Act 1967, and a 
draft Matrimonial Homes (Rights of Occupation) Bill in 93 pages, 
and Book IM deals with the use and enjoyment of caravans and 
houseboats used as matrimonial homes, and with the use and enjoy- 
mem of household goods, all included in a draft Matrimonial Goods 
Bill. 

I. Statutory Co-ownership of the Matrimonial Home 


This is clearly the part of the Report that has caused the greatest 

delay and difficulty. Very heavy weather is being made over the 

introduction into England of a marital veto on disposal of the matri- 

monial home that has been operative for more than 60 years in 

Western Canada, and over 100 years in some States of the American 
1 Law Com. 52, Family Law: First Report on Family Property: A New 


Approach 
(May 1973). Summary of Conclusions and Programme of Work, para. 62 (1). 
The Matrimonial Home, p. 20. 
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Union, as part of the Homestead legislation.’ In 1874, four years after 
the passage of the first Marnied Women’s Property Act, the wedding 
of Lord Randolph Churchill with the American Jeanette (Jenny) 
Jerome was delayed whilst the lawyers for the bridegrooms’s father 
(on whom he was totally dependent financially) insisted that no part 
of the allowance to be made available to the young couple, (as to 
three-quarters by the bride’s father) should be at the bride’s disposal. 
She must discard with her American nationality any notion of having 
her own means, since it was “ the English custom ” that every woman 
however elevated her rank or rich her kindred, must depend for every 
last penny or cent on the whim of her husband.‘ Over 100 years later 
this attitude is still not dead, and there are many in the legal profession 
and perhaps even within the Law Commission itself who still hold out 
against giving the English wife equal legal rights in the home in which 
she spends the majority of her married tife, in which she rears the 
children of the marriage in their earliest years, and the comfort or 
otherwise of which depends very largely on her industry, skill, taste 
and general personality. 

The Law Commission has finally emerged with recommendations 
that would greatly improve the position of the non-owner spouse in 
the matrimonial home, but subject to some exceptions that speak 
both loudly and disturbingly for the power still exercised by those 
who would still deny tegal personality to women, particularly if 
married. The first major and very important recommendation is that, 
subject to agreement to the contrary, a husband and wife should by 
statute become equal co-owners as joint tenants of any ownership 
interest in the matrimonial home.” Buried in paragraph 1. 335 of the 
Report is an enunciation of principle: “A main purpose of our 
proposals for statutory co-ownership, as we have said more than 
once, is to encourage married couples to create an express 
co-ownership when they buy their homes, putting them from the start 
into their joint names.” The twin principles that (i) husband and wife 
should expect to stare equally and (ii) they should be encouraged to 
discuss and agree upon how this is to be done before their marriage, 





t Seo Ralph G. Martin: Jennie: The Life of Lady Randolph Churchill: The 
Romantic Years 1854-1895, p. 88, quoting letters to this effect fram lawyers involved 
in the negotiations. 

s Law Com. 86, paras. 1.1 and Matrimonial Homes (Co-ownership) Bill cL 1.1 and 
5. The first occasion on which married people have a home in property in which 
only one of them previously had an interest is the ‘‘ co-ownership occasion” -of 
para. 


VoL. 42 (2) 3 (1) 
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and to make the detailed arrangements most likely to suk their 
circumstances, are clearly sound. 

An advance on previous proposals, which at first may look largely 
theoretical, is the recommendation that the co-ownership principle 
should extend to leases and tenancies, of however short duration. 
“ What,” there is a tendency to ask “is the value of a joint statutory 
interest in a weekly tenancy? ” If, however, such a rule has the effect 
of bringing within the Jaw not only protected tenancies within the Reat 
Act 1977, but also far more important local authority lettings, which 
comprise two-thirds of all unfurnished lettings, the effect is clearly 
considerable. But although the Report is quite explicit on this point, 
the writer for one would have been much happier with a clear 
provision that statutory co-ownership applies to all tenancies within 
the Housing Acts, rather than with the decidedly obscure legislation 
by reference embodied in section 2 (2) of the Draft Bill. Among the 
vast bulk of the working population who live, for the most part, in 
council housing, women whether married or single have always 
expected and been expected to support themselves by their industry 
and at least to contribute to the maintenance of their children. These 
women and their children are those who most desperately need, and 
for the most part by their hard work tave most deserved, security in 
their homes. In the past they certainly have not had this security, but 
on the contrary it is among them that those in authority—anot only the 
lawyers—have been most enthusiastic in upholding and enforcing the 
so-caHed “ rights ” of the husband as “head of the household,” even 
when he has manifestly made not the slightest effort to frifil even his 
most elementary obligations." 

The principle does not, however, extend to “ mobile homes” such 
as caravans and houseboats, unfess they are so attached to the land 
as to form part of the reatty, but they as well as their contents have 
been ingeniously covered in Book III of the Report and in the draft 
Matrimonial Goods Bul, ss. 2 and 3. 





8 Report, paras. 1.14 and 1.15; Matrimonial Homes (Co-ownership) Bill cl. 2 (2), 
referring to an estate owner within the ee WS LAW oi PODST RASITA, 
viz, owner of the foo simple absoluto in posscesion or of a term of years 

in and Act 


his wifo and two 


prosents, the cohabitee he later married and his 
two children by her. Now the general prohibition on the adoption of children by 
their natural parents is exclided only if the other parent is dead or cannot be found 
or the adopting perent can the burden of satisfying the court that the 
exclusion of the other parent is Tho reason for such finding must then be 
recorded by the court, Children Act 1975, s. 11 (3), operative since November 26, 


x 
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It is the major exceptions to the principal recommendation that 
cause concern, and which perhaps it is even now not too late to 
amend. For example: 

(a) Any person who acquires a separate interest in a property 
before or on marriage may, by written declaration signed by him and 
attested by a witness before the marriage, exclude statutory co- 
ownership of that property? and a similar privilege to exclude a 
spouse’s interest by stealth would be extended to all home-owners for 
one year after the introduction of statutory co-ownership.’ The Report 
is specific that the declaration “need not be shown to anyone or 
recorded in any way,” and that a majority thought the need for 
attestation preferable to a requirement that the declaration be com- 
municated to the other spouse before the marriage for the principal 
reason that the right of the owner spouse “is intended to be absolute 
and not subject in any sense to the concurrence of the other á 
How strongly this matter was contested is evidenced by the fact that 
—for the first time to tho writer’s knowedge—the dissent of-one of 
the five Law Commissioners (still all men after thirteen years) is 
recorded. Mr. Norman Marsh is on record for the view that “ it would 
be potentially harmful to good matrimonial relations to allow one 
spouse by his own secret reservation to spring a surprise, perhaps after 
years of marriage, on the other spouse as to the ownership of the 
matrimonial home.” Mr. Marsh is abundantly justified. It is surely 
unprecedented that a body like the Law Commission should not only 
fail to assert that complete honesty and disclosure about financial and 
property matters are essential between married couples, but should 
directly lend its aid to the enforcement of undisclosed ante-nuptial 
conditions imposed by one spouse on the other. This will lead 
directly to further brutalities like that penpetrated in Hughes v. 
Griffin © where a widow of 74 was evicted from her home for the 
preceding 18 years because the courts chose to uphold her husband’s 
secret conveyance of it during his lifetime without consideration, so 
that she could be evicted when he was dead. 

The very fact that such secret conditions can be imposed will also 
guarantee their proliferation. Normal professional practice will un- 
doubtedly ensure that every incentive will be offered to defeat spouses’ 
claims during the 12 months after the Bill is brought into operation ™ 


® Report, paras, 1.106-1.110 and note 77; draft Bill, cl. 9 (1) (a). 
® Roport, paras, 1.219 to 1.220 and draft Bill, cl. 8 (1) (a). 
10 [1969] 1 W.L.R. 23 (C.A). Insult was added to injury by the statement by 
Harman that it showed “ extraordinary ingratitude ” for the widow to resist tho 
“the testator being her husband, and having lived under 
15 or 20 years.” 
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and every unmarried purchaser (certainly if male) may expect to be 
informed of the possibility of excluding any interest of a future spouse 
and presented with a form for completion to this effect. “ After ail,” 
the argument will run, “ if he later wants to give his wife a half or 
any other share, he can always do so, and just think how much more 
grateful she will be then than if her interest vests on marriage by 
operation of law.” 12 

If the United Kingdom Parliament should by some unhappy chance 
decide to accept the Law Commission’s recommendation that secret 
unilateral ante-nuptial conditions should be enforced to the detriment 
of the other spouse, what happens éf the non-owning spouse who is 
not a trustee registers a land charge Class G against unregistered land 
or makes an entry against registered land which she bona fide believes 
is held on statutory joint trust for sale for herself and her husband? 
Since the deception includes the absence of any entry anywhere, pre- 
sumably a prospective purchaser, on finding the entry in the register, 
would obtain from the owner evidence that the statutory joint trust 
for sale was excluded and the entry on the register of no effect, and 
it would be only at that point, when eviction was imminent, that the 
innocent and deceived spouse would become aware of the deception. 
The only safeguard would be registration in joint names, and to this 
extent the Law Commission’s objects might be achieved. This would 
be a scandalous situation, and it is to be hoped that the whole scheme 
of fraudulent deception by secret exclusion will be buried fast and 
deep. Unless this is done, there will also be trouble about what con- 
stitutes a sufficient revocation of the ctandestine exclusion. 

(b) A similar exclusion is recommended in respect of e matrimonial 
home acquired by gift or inheritance during marriage or by gift in 
contemplation of marriage." This does not carry the implication of 
deception by secrecy, but it still provides an open door to the 
avoidance of proper sharing on marriage, in this case at the instance 
of a third party, who will usually be an ancestor or other kin of one 
spouse. It is fundamentally class legislation. 

(c) The third major exception which casts great doubt on the 
acceptability of the whole scheme as presented, is that statutory 
co-ownership wit not apply when the marriage ends in divorce, or a 
decree of nullity of a voidable marriage, or when a decree of judicial 


complications in the law. In some cases it is a matter of great difficulty and delay 
to discover whet parts of statutes are in operation, and pexiiamentary legislation is 
becoming increasingly like a public relations exercise rather than a final decision. 

12 Anyone who doubts this effect might care to consider the correspondence in 
(1973) 123 New LJ., Part I at pp. 330, 352, 402, 430, 454, 501, 521, 550, and 574, 
all devoted to finding a form of words that would prevent the wife from entering a 





indemnity from the vendor for any consequential loss. 
18 Report paras. 1,.116-1.126 and draft Matrimonial Homes (Co-ownership) Bill, 
cl 10, 
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separation is made. In such circumstances the court ** will have the 
discretion it possesses to make orders in respect of all other types of 
property owned by both spouses.’* In this connection the suggested 
scheme of statutory co-ownership of the matrimonial home should be 
considered in the perspective of the total property relations between 
the spouses. It was the Law Commission that, in putting forward its 
draft for what became the Matrimonial Proceedings and Property 
Act 19702" declined to declare any general principle of equal sharing 
of all property, round which the discretion of the court might be 
exercised according to the circumstances of the individual case. The 
lack of any such general principle, and the resulting inability of the 
legal profession to decide what kind of agreements to recommend to 
their clients, resulted in the Court of Appeal being asked to give 
guidance in Wachtel v. Wachtel,® and that Court chose to re-introduce 
as “a starting point” the one-third rule, which means that there is a 
presumption that the wife is entitled on dissolution of the marriage 
to half as much property and income as the husband. The “ starting 
point” became not only the finishing point in that and other cases, 
but there are also clear indications in the dicta in that case and the 
opinions of the divorce court registrars that half the amount of the 
husband’s share would normally be a maximum for a wife. Now the 
Law Commission recommends that in respect of the matrimonial 
home only, there will (subject to grave and secret exceptions) be 
equal division, but that this will not apply on divorce, when the 
matrimonial home wil go into the general pool of property, over 

14 Report, paras. 1.179-1.182. 

18 In respect of financial provision on divorce and other matrimonial causes, this 
means usually the registrar of the Divorce County Court (subject to appeal to the 
judge), who will thus overrule decisions made during the marriage by a county court 
judge, since jurisdiction under the current Bill is given to both High Court and 
county court by als. 20 (3), 22 (4) and 26 (4). 

16 Under the Matrimonial Causes Act 1973, 21-33. As regards limitation of the 
registrar’s discretion by the “ matters to which the court is to have regard ” in s. 25 





Ibid. paras, 3.22-3.29. 

17 Now the Matrimonial Causes Act 1973, ss. 21-33. 

18 [1973] Fam. 72. 

19 Per Lord Denning M.R: “ There may be cases where more than one-third 
is right. There are likely to be many others where less than one-third is the only 
practicable solution.” [1973] Fam. 72, MH. But one-third “ will serve in cases where 
the marriage has lasted for many years and the wife hes been in the homo bringing 
up the children, It may not be applicable when the marriage has lasted only a short 
time or where there are no children and she can go out . at p. 
per the Centro for Socdio-Legal Studies op. cit. para. 3.25: “The one-third guideline 


& 
: 
: 


was fairty widely considered by registrars to be useful in these middle and upper 
income ranges: For the better off, one-third comes more into its own and is a good 
starting point in the middle income brackets up to perhaps £5,000, where it is a 


great help. Beyond that t does not work.” 
Vow. 42 (2) 3 (2) 
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which the Divorce County Court Registrars will exercise their 
discretion. In the words of the Law Commission itself: 
“ If the purpose of statutory co-ownership is broadly to do justice 
to the acquiring spouse by giving her an equal interest in the 
matrimonial home to which she has contributed through care if 
not in cash, then surely her interest should not be I in jeopardy 
at the very moment when she needs it most, in divorce? ” *° 


Precisely so. There is no satisfactory solution short of a presump- 
tion of equal division of assets and income acquired during the 
marriage with equal liability for minor children unless there is wide 
disparity of means. 

(d) A fourth exception is a matter of lesser importance only 
because it is likely to be applicable to very few people. The Law 
Commission makes on the question of the statutory joint tenancy a 
distinction between the potentially and the actually polygamous 
marriage that it rightly discards on the other matters, and recommends 
that statutory co-ownership should not apply if on any potential occa- 
sion for co-ownership, either party has in fact rather than potentially 
more than one spouse.*® In a country where monogamy (at least in 
theory) is centuries older than Christianity it seems undesirable to 
make proprietary claims depend upon a distinction between the 
marriage that is only potentially polygamous and the actually poly- 
gamous marriage, especially when it is so easy for the husband 
domiciled in some communities to transform the potentially into the 
actually polygamous union. In most cases, of course, before 
co-ownership of a matrimonial home could arise the couple would 
have acquired a domicile in England and thus transformed their 
potentially polygamous marriage into a monogamous union until 
either changed his or her domicile again, by which time there would 
be no matrimonial home in England. 

Other proposed exceptions, such as those for partnership property, 
for void ceremonies that do not amount to a marriage,* or for a bank- 
rupt spouse, seem reasonable. It is reasonable also that statutory 
co-ownership should apply even if one or both of the spouses is or are 
minors. Although the reduction in the age of majority to 18 has much 
reduced the size of this problem, the transition from minority to 
majority should increasingly become a short step rather than a giant 





home; one of them generally remains abroad . . . the situation, though exceptional, 
23 Report, paras. 1.74-1.81 and draft Bil, cl. 1 (2). 
void 


spouses. 
might have made another marriage in addition to the void one.” They are of course 
referring to the possibility of a valid marriage as well as a void ceremony. 
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leap. Exclusion by agreement between the spouses is of course 
desirable, but more stress might have been laid on the desirability of 
separate advice to each spouse. 

It is not possible in a short review to do justice to the care with 
which the Report spells out the incidents of co-ownership on such 
matters as improving the “ two trustee rule,” and the right of a spouse 
to be appointed trustee even when this increases the number of trustees 
above four," and consent to appointment of trustees. The important 
requirement for the consent of both spouses to the disposition of land 
forming the matrimonial home, which is perhaps the most impor- 
tant of the incidents, has already been referred to, and the alternative 
of the consent of the court may well avoid difficulties that have 
occurred in other jurisdictions." The method of enforcement 
suggested is by registration against unregistered land of a land charge 
Class G,” which will give notice of the spouse's beneficial interest and 
consent requirement. It has already been pointed out that registration 
of this land charge and the possibility of undisclosed exclusion of the 
spouse’s interest before the marriage do not appear to have been 
thoroughly correlated. In respect of registered land there will be an 
equivalent entry on the register, but in future without production of 
the Land Certificate. The Report recommends a specific declaration 
of what has long been generaHy assumed, viz., that such beneficial 
interests as those of the non-owning spouse in the matrimonial home 
do not constitute an overriding interest.” It is also re-affirmed that 
notice of registration should not be given by the registry to the 
registered proprietor. 

Further minor points arise from the desire to preserve equality of 
interests of the two spouses, as for example where one spouse 
improves property not limited to the matrimonial home and at present 
is entitled to a beneficial interest or addition to an interest already 
existing by virtue of such improvements.” Similar rules would apply 
to engaged couples who subsequently married, or whose engagement 
was terminated by death, but not otherwise, and co-ownership of 
“winkling money” paid to statutory tenants is also recommended.*® 


Ul. Occupation Rights 

Book II of the Report is concerned with possible changes to the 
existing law regarding the occupation right of a non-owner spouse ™! 

24 Report, paras. 1.247-1.254; 1.293-1.309, 

25 Report, paras. 1.270-1.271 and draft Bil, cl. 21 (1). 

20 W. F. Bowker op. at. note 2 discusses these in detail. 

27 Report, paras. 1.318~1,344 and draft Bill, cl. 23. 

28 Within the meaning of the Land Registration Act 1925, ss. 20 and 23, to be 
amended by Sched. 1 of the Bill. See also the draft Bill, cl. 

20 Under the Matrimonial Proceedings and Property Act 
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in the matrimonial home, and particularly the terms of the Matri- 
monial Homes Act 1967. Here the major matter is that, having 
considered the attacks on the Matrimonial Homes Act 1967 made in 
the courts in the cases of Miles v. Bull and Wroth v. Tyler™ the 
Report comes down firmly for the view that: the exercise by (the wife) 
of her right to register a Class F Jand charge is not rendered an abuse 
merely because it may interfere with smooth conveyancing,” ** and 
that 
“ Fears for the marriage itself should not be permitted to inhibit 
the wife from protecting her interests and we aro satisfied that 
the ‘ family’ considerations (which will be a factor in most cases) 
outweigh any advantage there may sometimes be, from the 
conveyancing point view, in automatically notifying the 
husband of Class F. entries.” *° 


In the end a number of recommendations are made, all directed to 
improving the position of the non-owner spouse vis-à-vis trustees, 
mortgagees and others. One part of the Report is, however, not 
satisfactory, and that is the consideration of the court’s power to 
gram occupation rights as family provision on death of one spouse. 
The increased powers granted to the courts by the Inheritance 
(Provision for Family and Dependamts) Act 1975 are still not adequate 
to cover a case like Hughes v. Griffin, and if in similar circumstances 
the husband excluded his future wife’s interest in his house, as the 
Law Commission recommends he should be able to do, he would still 
be able to have her evicted after his own death by a disposition inter 
vivos. However, the draft Matrimonial Homes (Rights of Occupation) 
Bill will improve the non-owner spouse’s position where the house is 
settled on trust; will improve her (or bis) rights in proceedings for 
possession by a mortgagee; is clearly stated to apply to polygamous 

i whether actual or potential The Bill will also replace 
section 7 of the Act of 1967 by a new provision relating to the powers 
of the courts in respect of tenancies, and makes new provisions in 
respect of premises coming within the Rent Acts. Since the Bill is 
followed by a reprint of the Matrimonial Homes Act 1967 as it will 
be amended, there is hope that a consolidated enactment will be 
produced. The fact of the reprint underlines, however, the change of 
style effected by the Law Commission’s draft Matrimonial Homes 
(Co-ownership) Bill, which refers throughout to the husband as owner 





32 [1969] 1 Q.B. 23. 

83 (1974] Ch. 40, also to a lesser extent in Watts V. Waller [1973] Q.B. 153. 

34 Report, para. 2.83. 

35 Ibid. pera. 286. In para. 2.78 the Law Commission concludes: “ There are, 
in our view, no grounds for sympathizing with a husband who proceeds to enter into 
a contract, which ho may not be able to perform, in the faco of his wifo's known 
objections or without taking reasonable steps to ascertain her views.” It is still 
surprising that it was found irrelevant to add that, on ascertaining his wife's views 
thir batand proceeded to assault bis wife, and that the court subsequently brushed 
off this serious contempt on his part. 

ae [1969] 1 W.L.R. 23 (C.A.) ante, note 10. 
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or tenant (while making it clear that the provisions apply equally if 
the wife is the owner or tenant), whereas the Matrimonial Homes 
Act, even as amended, refers throughout to one spouse and the other 


Spouse, 


Ill. Use and Enjoyment of Caravans and Houseboats and of 
Household Goods 


This part of the Report represents a substantial advance on the Law 
Commission’s tentative suggestions in the first published Working 
Paper on Family Property Law.*’ Having sensibly decided that what 
mattered in respect of household goods was not ownership but the 
right of use and enjoyment, this principle was found equally applicable 
to “mobile homes,” which are therefore covered by section 2 of the 
appended Matrimonial Goods Bill. The recent change in user of such 
homes from young married people to middle-aged and eHerly is 
emphasised. The guidelines laid down for the courts in respect of such 
orders will no longer refer to the conduct of the spouses, but to “ the 
needs of the applicant to meet the ordinary requirements of his or 
her daily life, including any requirements anising from any family 
responsibilities of the applicant and to all other circumstances of the 
case.” 18 In view of this very practical approach, it might have been 
thought that the magistrates’ courts might be given jurisdiction, but 
this is not recommended on the ground that “If magistrates’ courts 
had such jurisdiction, they might in some cases have to adjudicate 
on questions affecting property rights, and we are reluctant to make 
a recommendation which would have that effect.” ® However, i is 
recommended that the High Court and the county courts both have 
jurisdiction, irrespective of the value involved. It is recommended 
that the court should have power to make an order for a specified 
period or until further order, but that the order will cease on the 
dissolution of the marriage esther by the death of one spouse or by 
divorce or decree of nullity of marriage, as well as by decree of 
judicial separation, in which event it will be superseded by the powers 
of the court granting the decree.‘ There are powers to vary or dis- 
charge an order already made, but oo express power to renew the 
operation of the order. Such a power might be useful where renewal 
for a very short period is required, as for example until a matrimonial 
cause comes before the court, and might be more convenient than an 
application for a new order. The sanctions for breach of the order will 
include payment of a Jump sum as compensation, even by third parties 
who knew the circumstances, and the lump sum order will not be 
restricted to the value either of the “loss of use” or the “ replacement 


31 Published Working Paper No. on pee October 26, 1971. 

38 Law Com. No. 86 Report, pare. 3.42 and draft Matrimonial Goods Bill, ciL 1 (4) 
and 2 (4). 

29 Report, para. 3.160. 

40 Ibid. paras. ms. 3.147-3,149 and draft Matrimonial Goods Bill, cl. 8. 

41 Report, para. 3.161 and draft Bill, cl. 3 (4) and (5). 
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value ” of the goods.** Again in respect of such orders the recom- 
mendstion is that they may be made in the case of polygamous 
marriages either actually or potentially.“ Articles acquired by gift or 
inheritance are not specifically exempted from the ambit of orders 
for use and enjoymem, but it is unfortunate that the Law Commission 
equates these with items “likely to be regarded as an ‘heirloom.’ ” 
Experience suggests that some most bighly-prized personal possessions 
have nothing to do with considerations of class and status, with which 
heirlooms are inescapably connected. They are more closely connected 
with our individual right to be as sentimental or otherwise as we see 
fit about things we wish to keep close to us and that concern no-one 
but ourselves. 

In one respect this part of the Report is unfinished. The Law Com- 
mission concluded that “the law relating to contracts of hire and of 
hire-purchase requires to be reviewed with particular reference to the 
question of conferring rights on the husband or wife of the hirer.” 
They undertake to confer with the Director General of Fair Trading 
about putting such a review in hand and offer to undertake it them- 
selves if that appears the most convenient course.“ We may therefore 
expect to hear further about such items, but in the meantime it is 
recommended that the courts should not be empowered to make 
orders for their use or enjoyment. 

OLIVE M. STONE. 





NOTES OF CASES 


Or LICENCES, AND SIMILAR 
MYSTERIES 


Desrrre the large quantities of ink, judicial and academic, employed 
in recent years to discuss both estoppel interests and contractual 
licences the contours of the law remain obscure. It seems clear that 
proprietary estoppels work in equity and that they are capable of 
binding third parties. The other major feature of a property right, 
its transmissibility, is sometimes asserted but is less clearly estab- 
lished by authority. When one turns from estoppel licences, as these 
are sometimes misleadingly called, to contractual licences the 
picture is even less clear. Transmissibility is usually denied, though 
whether as a result of construing the particular contracts or because 
of some doctrinal rule has not been investigated. Lord Denning 
M.R., in particular, holds that contractual licences may bind third 
parties, but it cannot be said that the point is yet well established. 
Three recent cases in the Court of Appeal may help answer some 
of these uncertainties and may possibly hint at a relationship 
between these two areas of law. 

The question in the first case, Williams v. Stalte* was whether 
Mr. and Mrs. Staite’s estoppel interest, which had previously been 
held to exist against the plaintiff's predecessor in title, Mr. Carver, 
could be revoked or terminated by the plaintiff because of the 
Staites’ unreasonable behaviour. The notion is an odd one, sug- 
gesting a confusion of thought stemming from the description of the 
interest as a licence. Privileges may be revoked or contracts termin- 
ated, but estoppel is traditionally neither gift nor contract. It arises, 
as is well known, because money has been spent or opportunities 
foregone by one person on the encouragement of another, or under 
a mistaken belief which the other chose not to correct. Perhaps its 
closest parallel is with the North American constructive trust used 
to prevent the unjust enrichment of one person at the expense of 
another. Since it is commonly thought that an estoppel creates a 
property interest in the sense outlined above, it seems to make no 
more sense to talk of its revocation than to imagine a trustee’s 
being able, in the absence of express power, to deprive a beneficiary 
of his interest on the ground that the beneficiary had been un- 
pleasant to him. Even a lease, the most contractual of property 
interests, may only be revoked if such an express power is reserved, 
and even then the court may intervene to protect the tenant. So 
understandably the court trod carefully. While not ruling out the 
possibility of revocation it held that the Staites’ behaviour did not 
justify it here and that Mr. Williams had sufficient alternative 





1 [1978] 2 All BR. 928. 
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remedies to prevent a recurrence of the “bloody trouble” the 
Staites had promised him. 

Whereas Lord Denning M.R. thought that an existing estoppel 
licence could perhaps be lost for extremely bad behaviour, 
Cumming-Bruce L.J. suggests a slightly different approach: 

“ Į do not think that in a proper case the rights in equity of the 
defendants necessarily ise forever at the time when the 
equitable rights come into existence . . . when the plaintiff 
comes to court to enforce his legal rights, the defendant is then 
entitled to submit that in equity the plaintiff should not be 
allowed to enforce those rights and... must then bring into 
play all the relevant maxims of equity.” ? 


Apart from suggesting the “shield not a sword” analysis more 
usually reserved for promissory estoppel, this formulation ignores 
the fact that the Staites came to court twice. If the right awarded 
against Mr. Carver may be altered when Mr. Williams comes to 
court, instead of having a property right, with its connotations of 
certainty and durability, the Staites have only a series of personal 
rights. Both formulations make difficulties for purchasers on both 
sides, who must now presumably investigate not merely the circum- 
stances creating the estoppel but also the relative nastiness of the 
parties since then—and that without knowing how nasty the Staites 
would have to have been to justify termination of the licence. One 
only has to translate this to a case where transmissability seems 
more plausible, like Ives Investment v. High,* to see how impossible 
it would be. 

Lord Denning M.R. also used “equitable licence” to describe 
the right of Robert and Janet Johnson in Hardwick v. Johnson.‘ 
Robert’s mother, Mrs. Hardwick, bought a house in her own name 
and allowed her son and his second wife Janet to live there for £7 
per week. The precise nature of the payment was not seriously dis- 
cussed, but the expectation seems to have been that the Johnsons 
would inherit the house before the payments covered the purchase 
price. The payments were not kept up, but Mrs. Hardwick did not 
object until the marriage began to break up. In January 1975 she 
served notice to quit upon the couple, to which Janet replied by 
offering to pay the £7 herself. In March Robert left the house, and 
in June Mrs. Hardwick began possession proceedings. At about the 
same time the Johnsons’ son was born. The court concluded that 
Janet had a licence to occupy the house and that nothing had 
happened to fustify its termination. Roskill and Browne L.JJ. 
thought the licence contractual and left open the question of 
terminability. Lord Denning M.R. thought it terminable if, for 
example, there had been no child and Janet had brought another 
man to live in the. house. This is reminiscent of notions of funda- 





2 Ibid. p. 934. 
3 [1967] 2 Q.B. 379. 
4 [1978] 2 AI ER, 935. 
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mental breach, or perhaps of frustration of contract, both of which 
might be adapted to this form of transaction. Lord Denning M.R., 
however, thought it was not a contractual licence. He thought that 
there was (or had been) a family arrangement,” that these are not 
contracts (Balfour v. Balfour,*),that they nonetheless have ‘legal 
consequences” and that they are best described as equitable 
licences. There are echoes here of his judgment in Errington v. 
Errington and Woods where he described Mrs. Errington’s licence 
as “a contractual or, at any rate, an equitable right. . .7” in hold- 
ing it binding upon a third party. Calling both estoppel interests and 
these licences “ equitable licences” opens up the following seduc- 
tive but fallacious reasoning: estoppel interests bind third parties; 
estoppel interests are equitable licences; (contractual and) sub- 
contractual licences are equitable licences; therefore they too bind 
third parties. 

However, loose talk about equity. leads to talk of trusts, some- 
times of constructive trusts and, in this context, to trusts under 
the Settled Land Act 1925. With this comes the possibility that the 
licensee may be able to sell the house and live off the income of the 
proceeds. It was the difficulty of avoiding this conclusion that led 
the Court of Appeal in Dodsworth v. Dodsworth* to hold that 
occupation for life could not have been intended by the parties. Yet 
this looks more like an estoppel case, and the emphasis on inten- 
tion rather than the more usual and more nebulous “ expectation ” 
blurs the line between estoppel licences and contractual licences. 
Similarly, in Hardwick v. Johnson Lord Denning used ` equitable 
licence ” to enable him to impose reasonable terms upon the parties 
without having to argue via their presumed intentions. Thus estoppel 
licences may become more contractual while contractual licences 
become more equitable. Indeed, it is not obvious that the distinction 
can be made at all in Dodsworth v. Dodsworth: if Miss Dodsworth 
had said “ Live here as long as you like but first pay me £700 for 
alterations,” that is contract and conventionally does not give the 
younger Dodsworths rights against third parties; but if they just 
moved in on no very firm understanding, and then paid £700 in 
the encouraged or induced expectation of staying there for life, 
that is estoppel and can bind third parties. One does not have to be 
Professor Atiyah® to argue that this is a distinction without a 
difference. One only has to imagine oneself as a purchaser from 
Miss Dodsworth trying to get evidence to support a possession claim. 





5 All three judges use the term ambiguously (1) as a description of events within 
the Hardwick/Johnson family and (2) as a legal construction of those events, akin 
to contract. Since it is used In a quite different, and very formal, sense in probate 
law it might be better to avold it altogether here. 
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This leads to the final case of the trilogy, Chandler v. Kerley. 
When the Kerleys’ marriage broke up, Mrs. Kerley and the children 
remained in the matrimonial home, which was jointly owned. It was 
then sold to Mr. Chandler, Mrs. Kerley’s boy-friend, probably at 
an under-value. The proceeds were divided unequally, it being 
expected that Mrs. Kerley would live in the house with Mr. 
Chandler. When she asked him what would happen should their 
relationship fail he replied that he could not put her out. However, 
he left after six weeks and later served notice-on her to quit. The 
county court judge seems to have held that there was an express 
licence for life, that this invoked Bannister v. Bannister ™ and the 
Settled Land Act, and that Mr. Chandler therefore held on trust for 
Mrs. Kerley. The Court of Appeal, however, felt that a contractual 
licence more nearly fitted the case, it not being supposed that Mr. 
Chandler meant to undertake an indefinite obligation towards an- 
other man’s wife and children and tie up his capital for their benefit. 
This contractual licence was therefore terminable upon reasonable 
notice, which in this case was twelve months. It is possible to spell 
out of the only reasoned judgment, Lord Scarman’s, a resounding 
declaration of orthodoxy: “if she cannot establish ...a licence... 
she cannot establish an equity; for no question of estoppel arises ”; 
“if the defendant can establish a licence for life there is neither 
room nor need for an equitable interest... .”’; “if they agreed on a 
right to occupation for life, there is a binding contract to that 
effect; if they did not so agree, there is nothing to give rise to any 
equity to that effect ”; and, of Tanner v. Tanner, “ the defendant 
was found to have no proprietary interest in the house but did have 
a contractual right to live in it... .” On this view contracts are 
contracts and do not give proprietary rights. Estoppels do give 
property rights and may properly be described as equitable. There 
is nothing in between, and although contractual licences may be 
protected by injunctions that does not change them into equities, far 
less into equitable interests. 

But problems remain. Lord Scarman says that the role of equity 
in such cases is “supportive and supplementary,” meaning that 
injunctions will go to prevent a breach. He shares Megaw L.J.’s diff- 
culties in understanding the applicability of the Settled Land Act in 
Bannister v. Bannister, and although he cites Russell L.J. in 
Dodsworth v. Dodsworth for the view that the application of the 
statute is undesirable he does not point out that Russell L.J. thought 
the logic of Bannister v. Bannister inescapable. It was for precisely 
this reason that Russell L.J. had to deny the major premise, that 
there had been a promise of a home for life, in favour of a nar- 
rower interpretation of the Dodsworths’ intentions—a process Lord 
Scarman approves of without seeming to notice the reason for its 


10 [1978] 2 All E.R. 942. 
1t [1948] 2 All E.R. 133. 
1a [1975] 3 All E.R. 776. 
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necessity. Nevertheless, we must assume that Lord Scarman, in 
confining Bannister v. Bannister to its particular facts, has doubts 
about the majority view in Binions v. Evans.» Indeed he cites this 
case as an example of equity’s supportive and supplementary role 
when dealing with contractual licences. “ Supportive and supple- 
mentary”? seems rather an understatement for the process of 
extending contracts to, third parties, but the only possible conclusion 
is that this is what Lord Scarman means and that he thereby 
approves of at least part of Lord Denning M.R.’s reasoning in that 
case. But for Lord Scarman, unlike Lord Denning M.R., there is 
no need to talk of equitable interests or constructive trusts; just as 
in Tulk v. Moxhay, the injunction will extend the contract to 
catch a suitably undeserving third party without more. If this is so 
for a licence for life, why should it not be so for a licence for any 
lesser period? Lord Scarman’s distinction between “‘ proprietary 
interest ”and “ contractual right to live ” in the house in the context 
of Tanner V. Tanner then becomes rather puzzling. Could it be just 
that Mrs Tanner had no transmissible interest? Suppose that she 
had gone for a year to visit a sister in Australia, could she have 
let the house while she was away? She has, ex hypothesi, provided 
consideration and it seems no fairer to deprive her of its benefit, 
even temporarily, than it would be to deprive Mr. Dodsworth of the 
benefit of his estoppel licence, based on his spending £700, in 
similar circumstances. Moreover, as we are talking contract in 
Tanner V. Tanner and Chandler v. Kerley should it not be possible 
to construct an agreement the benefit of which was clearly intended 
to be transmissible? 

It is apparent that the mysteries remain. For Lord Denning M.R. 
there may be an omnibus category embracing estoppel interests, 
contractual and sub-contractual licences. On Professor Atiyah’s 
theory and in the practical context of Dodsworth v. Dodsworth there 
is something to say for this. Lord Scarman, however, is determined 
to keep contracts and equitable interests firmly apart while, para- 
doxically, affording to contracts exactly the quality that may have 
led Lord Denning M.R. to call them equities—the power to bind 


third parties. STUART ANDERSON 


SOLICITORS AND PROFESSIONAL LIABILITIES: A STEP FORWARDS 


Ir a solicitor is negligent in the exercise of his professional duties, 
is it open to his client to seek redress by framing his action in tort? 
A negative answer to this question has been recognised for many 
years, the client being forced to use contractual remedies.1 This 


13 [1972] Ch. 359. 

14 (1848) 2 Ph. 774. This was why Tulk v. Moxhay made new law, for it contra- 
dicted Lord Eldon’s long-expressed opinion that injunctions could not be used to 
create new rights, 

1 The classic examples are Groom v. Crooker [1939] 1 K.B. 194 and Clark v. 
Xurby-Smith [1964] Ch. 506. 
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solution has appeared increasingly anomalous in an era of expand- 
ing negligence duties of care and recent dicta? in the Court of 
Appeal have pointed to a clear change in judicial opinion on the 
point. The decision of Oliver J. in Midland Bank Trust Co. Lid. v. 
Hett, Stubbs and Kemp? is therefore of great significance as the 
first explicit recognition of the tort action by an English court. The 
judgment, however, carries wider significance. It will undoubtedly 
stand as an important statement of the current status of the 
principle derived from the House of Lords decision in Hedley Byrne 
& Co. Ltd. v. Heller and Partners Ltd.* and it provides considerable 
insights into issues as diverse as the problem of the interrelationship 
of contractual and tortious duties; the scope of a solicitor’s duties 
under a retainer; and the date from which the limitation period runs 
on the different causes of action. 

The case arose from a family dispute. In 1961 a father who owned 
the freehold of a 300-acre farm which was let to his son (the 
plaintiff) agreed to grant the son an option to purchase the freehold 
for £75 per acre, the option to remain effective for a period of 
10 years. Father and son jointly visited the offices of the defendant 
solicitors (who had previously acted for both of them individually) 
and the option agreement was drawn up by the solicitors and was 
signed on March 24, 196]. Due to an oversight on the part of the 
defendant firm the agreement was not registered as an estate 
contract under the Land Charges Act 1925 until September 1967. 
The plaintiff purported to exercise the option in October 1967; but 
by then the father had succeeded in defeating it by conveying the 
property to his wife for the sum of £500 on August 17, 1967. The 
plaintiff brought a number of claims against his parents, but these 
produced only an award of damages against his father’s estate.* In 
July 1972 the plaintiff commenced separate proceedings against the 
defendant solicitors claiming damages for negligence or breach of 
duty in their failure to ensure that the option was properly protected 
by registration. In defence to this claim the defendants pleaded 
that the action was time-barred by the Limitation Act 1939. 

It is a basic proposition of the law of limitation that (subject to 
certain exceptions,* which are not relevant here) time runs from 
the date of the accrual of the cause of action and the fact that the 
plaintiff has no knowledge of his potential claim will not prevent 
time running against him.’ It is therefore necessary to identify 

2 Heywood v. Wellers [1967] Q.B. 446, Lord Denning MLR. at p. 459; cf. James 
L.J. at p. 461; Esso Petroleum Co. Ltd. v. Mardon [1976] Q.B. 801, Lord Denning 
NLR. at p. 819. 

3 [1978] 3 WLR. 167. 4 [1964] A.C. 465. 

5 Oliver J.’s judgment in these proceedings is reported as Midland Bank Trust 


Co. Ltd. v. Green [1978] 2 wik 149. : 
® Limitation Act 1939, Pt. O (Disability, Acknowledgment, Part Payment, Fraud 


); Juries). 
7 Short v. M’Carthy (1820) 3 B. & Ald. 626; Cartledge v. E. Jopling & Sons Ltd. 
[1963] A.C. 758; cf. Sparham-Souter v. Town and Country Developments (Essex) 
Ltd. [1976] Q.B. 858, which cannot stand against the earlier authority. 


Mar. 1979] NOTES OF CASES 209 


the facts which constitute the “ cause of action.” A negligence 
action in tort will not be complete until the plaintiff has suffered 
damage.’ A contractual action will be complete at the moment of 
breach and time will run from that date even if only nominal 
damages would be recoverable; subsequent substantial damage 
resulting from the breach of contract will have no effect on the 
period.” It follows that, when a defence of limitation is made, there 
may be considerable advantages in the plaintiff being able to present 
his claim as one of negligence rather than breach of contract. The 
instant case is a vivid example, the plaintiff commencing proceed- 
ings in 1972 with respect to damage which occurred in 1967 as a 
result of a breach of duty which was claimed by the defendants 
to have occurred in 1961. The relevant limitation period being six 
years, the defendants argued that as the claim could only be 
framed in contract, it had been barred even before the date in 
August 1967 on which the father’s act had defeated the option. 

The authority of the Court of Appeal’s ruling in Groom v. 
Crocker ™ that a solicitor could only be liable to his client in 
contract was therefore of central importance. The plaintiffs claim 
that the Court of Appeal’s later decision in Esso Petroleum Co. Ltd. 
v. Mardon ™ had left a first instance court with two conflicting lines 
of authority between which it could choose, rapidly developed into 
the more wide-ranging argument that Hedley Byrne & Co. Lid. v. 
Heller and Partners Ltd. had impliedly overruled Groom v. 
Crocker.1* 

The second argument was certainly a bold one. The Hedley Byrne 
principle is conventionally regarded as relating to negligent mis- 
statements rather than to failures to act and a similar argument 
as to the scope of the principle had been raised and, emphatically 
rejected in Clark v. Kirby-Smith.™ Oliver J. is, however, clear that 
the argument should succeed. He finds the basis of the Hedley Byrne 
principle to be the plaintiff's reliance on the defendant’s skill. It is 
this relationship and not the mode of its creation which governs 
the imposition of the tort duty. The duty is not confined to a 
gratuitously assumed relationship; it has previously been found in 
a relationship imposed by statute 1° and there is no reason why it 
cannot be imposed when the reliance occurs in the context of a 
contractual relationship. There is no justification to be found in 





$ Cartledge v. E. Jopling & Sons Ltd. [1963] A.C. 758; Anns v. Merton London 
Borough Council [1977] 2 W.L.R. 1024. 
oy Se eens a Young (1826) 5 B. & C. 
17 Limitation Act 1939, s. 2 
11 [1939] 1 K.B. 194. 
13 [1976] Q.B. 801. 
18 [1964] A.C. 465. 
14 [1939] 1 K.B. 194. 
15 [1964] Ch. 506. 
16 Ministry of Housing and Local Government v. Sharp [1970] 2 Q.B. 223. 
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Hedley Byrne or Esso Petroleum Co. Lid. v. Mardon™ for 
regarding the principles there enunciated as restricted in application 
to non-contractual situations. Finally (and more contentiously), the 
Hedley Byrne principles can impose a negligence duty with respect 
to professional nonfeasance; it is not confined to misstatements. 

The advance of the Hedley Byrne principle in the context of 
contractual liabilities has been little short of dramatic. In 1975 2* 
it was arguable that a subsequent contract would supplant the 
tortious remedies which would otherwise have attached to a mis- 
statement. In 1977 a contractual relationship has itself been held 
to give rise to tortious duties independent from the contractual 
ones. This is an important development from a practical and 
theoretical standpoint. 

The practical result is that professional persons such as solicitors 
are now left to face two possible types of liability operating in 
conjunction. In many cases the contractual and tortious duties may 
be similar in nature, but the applicable rules of law do vary 
significantly 1° and (although there seems to be no logical reason for 
the choice) it seems to be the case that the plaintiff rather than the 
defendant is to be allowed to invoke the set of rules most favourable 
to him. 

At the theoretical level the relationship of contractual and 
tortious duties in the professional context has been elucidated. We 
are now told that there is nothing in the nature of professional 
relationships to justify their being governed solely by the law of 
contract; that there is no possibility of implying into all contracts 
for professional services a term to the effect that all potential 
tortious remedies are excluded; and, that there is no justification 
for confining a plaintiff to contractual remedies when both con- 
tractual and tortious remedies are potentially available. 

The arrival of the Hedley Byrne principle in the area of non- 
feasance is the most difficult development in the case. The distinction 
between “acts” and “ statements” is at times wafer thin, but the 
development of English law to date has confined recoverability 
of “ pure ” economic loss to such negligence as could be categorised 
as a “ misstatement ” and hence covered by the authority of Hedley 
Byrne. The arrival of Hedley Byrne liability for nonfeasance will 
inevitably lead to renewed doubts as to the ambit of the decision 
of the Court of Appeal in Spartan Steel & Alloys Ltd. v. Martin 
& Co. (Contractors) Ltd.® English law may soon be forced to 
recognise that “ pure” economic loss caused by a negligent act 
is recoverable if it is sufficiently proximate * to that act. On such 


17 [1976] Q.B. 801. 18 Eso Petroleum v. Mardon [1976] Q.B. 801. 

19 See Fleming, The Law of Torts (Sth ed.) pp. 177-178; Guest (1961) 3 University 
of Malaya L.R. 191. 

20 [1973] Q.B. 27. N.B. Oliver J.'s reference at p. 196 to the views of Salmon L.J. 
in Ministry of Housing and Local Government v. Sharp [1970] 2 Q.B. 223, 278. 

31 The choice of the correct formula is probably the greatest difficulty about such 
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plan in France and the Council of Europe Convention of 1973." 
Although borrowing the American term “ no-fault,” the Commis- 
sion really gives it a specific twist by contrasting it with “strict . 
liability ” which it recommends for example for extraordinary risks. 
Thus, in its use of the term, “ no-fault ” signifies a first-party model 
under which the claimant no longer looks, like a tort plaintiff, to a 
third party or his “ liability ” insurer but instead to a non-causal 
source of compensation whether it be a first-party policy covering 
all occupants of a car (as in the United States) or a specific central 
fund (as in Saskatchewan or Victoria (Australia) ) or branch of a 
general social security system, as in New Zealand and as here 
recommended. 

What propelled the Comniission upon this route? It first reiterated 
its doubts about the efficacy of the fault system as an adequate 
solvent of the toll of road accidents: the small percentage of 
recoveries (about 25 per cent.),"* the “ forensic lottery,” ** the long 
delays ** and high administration costs (at least 45 per. cent.).* 
Among justifications for singling out road accidents for special 
favour,** the Commission cited the scale of the problem (7,600 
killed, 400,000 injured),** the gravity of many of the injuries and 
the importance of road transport in everyday life.” To this list, it 
might well have added the ease of financing such a scheme. 

The Report does not explain at any length why the Commission 
preferred the limited benefits of social security to the scale of tort 
damages (whose retention by contrast it recommended for victims 
of crime *!). Presumably, it was the cost—at any rate that was its 
main avowed reason for not changing the basis of the residuary tort 
liability from negligence to strict liability." The difference, in any 
event, is lessened by selecting the higher rate of industrial benefits 
which include compensation for loss of faculty,” and by the general 
abolition (previously noted) of damages for non-pecuniary loss for 
the first three months of an injury. This should have the intended 
effect of eliminating in practice most of the less serious injuries by 





#3 See International Encyclopedia of Comparative Law, Vol. XI (Torta), Chap, 14 
(‘' Traffic Accident Compensation: Law and Proposals” Tunc). 


to North American estimates, summarised in Report, Vol. II, Table 16. 

85 See Ison, The Forensic Lottery (1967). 

86 Report, §992. 

87 Report, §993; supra, at note 19, 

88 This has a target for critics of no-fault schemes expecially 
Blum & Kalven, Public Law Perspectives on a Private Law Problem. Auto Com- 
pensation Plans (1965). The also noted, but rejected, Professor Atlyah’s 

against favourable treatment for victims of crime (Report, Chap. 29). 

8» Report, 3958. 

° Report, §996. 

1 Report, 8150 

*2 Report, §1067. 


P? Thh fe af epertal slentficance to non annarr mho nro ta ho Inchided ameng the 
beneficiaries (Report, §§1019-1024), as they came to be in N.Z. by a subsequent 
amendment of its no-fault scheme (sec Palmer, “ Accident Compensation in New 
Zealand: The First Two Years" (1977) 25 Am J.Comp.L, 1, 23 et seg.), 
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which the Commission regarded as a desirable adjunct of the 
“private law” compensation, would be fairly assured with only 
minimal Government back-up. 


No-FAULT LIABILITY 

If scepticism conceming fault liability did not persuade the Com- 
mission to the radical course of replacing all tort liability by an 
upgraded social security system, it did lead to recommendations of 
no-fault or strict liability for road accidents,’* defective products 7° 
and extraordinary risks.*° In all of these respects,"' the law in 
Britain would catch up with developments in the United States and 
Europe, which legislative inertia and judicial timidity have hitherto 
failed to bring about. 


Road accidents 


The chapter on road accidents puts the Commission in its best 
light. It is well informed with respect to foreign models and theor- 
etical literature, well argued in its combination of legal, economic 
and practical criteria, and not lacking in courage in putting forward 
a plan that will eliminate a large slice of the private insurance 
market. 

In a nutshell, the Report recommends a no-fault scheme furnish- 
ing benefits of the same “ preferred’? level as industrial injury 
benefits and centrally administered by the DHSS (Department of 
Health and Social Security). As the Report points out, this plan 
does not correspond exactly to any of the overseas schemes. Thus, 
it would not, like the New Zealand scheme, replace tort liability 
entirely, being of (what Americans call) the “‘ add-on” variety, i.e. 
only credit would be given in reduction of tort damages for the no- 
fault benefits but beyond that the plaintiff could collect tort dam- 
ages on proof of negligence. Nor does it resemble any of the 
American no-fault plans which are based on private first-party 
insurance rather than a central public fund, besides offering benefits 
for only a rather limited period of time."* Nor, for that matter, does 
the Report emulate the strict liability model of continental Europe 
pioneered in 1909 by Germany and championed both by the Tunc 





of postulating ‘ormed : . Wyeth 
rarer tag 399 F.2d 121 (9th Cir.); Reyes v. Wyeth Labs. (1974) 498 F.2d 1264 
(5th Ctr.). 

#2 See Report, Vol. II, Chap, 3. From among the vast American Hterature, see 
“ Sympostum: No-Fault Automobile Insurance ” (1973) 44 Mis.L.J. 1; and of course 
(oo work by Keeton & O'Connell, Baste Protection for the Traffic Victim 
( p 
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conceded that the industry could service it.** Many countries, 
especially in Central Europe, have successfully operated such 
systems despite the problem of inflation-proofing.** Of peculiar 
significance to the present context is that the Commission was 
influenced by the fact, among others, that social security benefits 
could be more accurately offset from damages awarded in the 
form of periodical payments."” 

The majority proposals were cautious. Rather than require 
periodical payments for all personal injuries on the German model," 
the Report recommends that they become obligatory for future 
pecuniary loss caused by death or lasting injury,** but only dis- 
cretionary in less serious cases.7° One of the principal advantages 
of periodical payments is that they can be adjusted in the light of 
later changes in the victim’s condition. To take advantage of this 
feature, the Report recommends that awards be subject to review 
by the courts rather than social security tribunals,”) but only in the 
light of changes in the plaintiff's medical condition.’ Without 
adverting. to the widespread opposition against reduction of awards, 
based on medical as well as humanitarian grounds,” the Report 
apperently contemplates adjustments either way. To make awards 
inflation-proof, they are to be re-evaluated annually in line with 
changes in average earnings, but the problem of financing looms 
large. The BIA would have welcomed the Government issuing 
indexed bonds,’* for which by the way there is precedent in Israel‘ 
and Iceland, but the Commission preferred among several alterna- 
tives the Government guarantee system already operating under the 
contracting-out provisions of the new state pensions scheme.”’ 
Thus the continued participation of the private insurance sector, 





65 Ibid. 

** I have dealt at length with both problems tn the light of comparative experi- 
ence: sec “Damages: Capital or Rent” (1969) 19 U.Tor.L.J. 295; “The Impact 
of Inflation on Tort Damages” (1978) 26 Am.J.Comp.L. 51. Somewhat to my 
Ces ag he elt eee tha! tog ay “ek ir wich contalied Tiformaton 
on tbe Continental scene, added to the Law Commission's 


recommended 

lump sums up to 20 per cent, disability, periodicals over 50 per cent.: (1973) 8 
Isr.L.Rev. 296. The Report, §577 favoured voluntary, but not compulsory, com- 
pliance in settlements. In the U.S. such settlements are occasionally employed: 
& Judge, “The Use of Annuities in Settlement of Personal Injury Cases” 


13 Report, $591. 

13 Tho French, e.g. allow only increases, and so did the Berinson Committee in 
Israel (supra, note 69). See generally Fleming, “ Capital or Rent,” supra, note 66, 
pp. 13-15. Psychological findings are inconclusive: see Peck, ‘The Effect of the 

of Claims for Compensation upon Behavior Indicative of Pain'’ (1978) 
53 Wash.L.Rev. 251. 


re Gee EE #0 The iani ‘of ia supra, note 66, at p 63. 
17 Report, $608. 
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documented fact that minor injuries tend to be overcompensated 
while major injuries go undercompensated.“ Indeed the Com- 
mission’s preclusion of short-term pain and suffering goes hand in 
hand with its emphatic support of compensation for serious non- 
pecuniary injury." Most prominently it supplies the major reason 
for retaining tort liability as a residuary source of compensation.** 
It also shows up in the recommendation to extend the ‘loss of 
faculty ” feature of industrial injury benefits to the no-fault scheme 
for road accidents.*" 

Although the Report does not mention it, this two-pronged 
approach seems to be gaining support in many countries. The 
American no-fault automobile plans generally set exclusions or 
thresholds for tort claims or non-pecuniary damages in terms that 
seek to exclude minor injuries. The New Zealand scheme makes 
provision for lump sums in accordance with a schedule for perma- 
nent loss or impairment of bodily function, and it was only in order 
to placate the Law Society that in the end principle was com- 
promised by adding an additional allowance for other non-economic 
loss **; though practice indicates that little, if anything, will be 
awarded for short-term pain or disability.*° Mention may also here 
be made of the specific retention of damages for “ social loss” in 
the new East German Civil Code while excluding other non- 
pecuniary loss in accordance with the Soviet model.*: 

Another drastic innovation will be the introduction of periodical 
payments in lieu of lump sum awards, recommended by a majority 
of the Commission.** This idea has been bruited for some time now; 
the Law Commission itself once seemed sympathetic ® but quickly 
abandoned it in view of widespread opposition “ from almost every 
person or organization actually concerned with personal injury 
litigation.” * The Pearson Commission’s soundings were apparently 
more favourable, and even the British Insurance Association (BLA) 


54 See Conard, Automobile Accident Costs and Payments (1964) Chap. 4; Econ- 
omic Consequence of Automobile Accident Injuries, Vol, 1 (1970, Dept. of Transp.), 
Pp. 36 et seg 

55 eg. Report, §361, §263 (“ prolonged incapacity and substantial loss ”). On the 
other hand, the Commission was equally divided oa the question whether to impose 
an upper limit (or “ cap”) on non-pecuniary damages at five times the average 
industrial wage (now about £100,000), opponents being satisfied with the existing 
control by appellate courts (Report, § §390-392). ; 

56 Cf. Report, §§382-383. 

s7 anre, At TOIS a 

5s O'Connell & Simon, supra, note 53, discussed with approval by 
Professor Stevenson (Report, b458) 

59 Seo Palmer, “ Compensation for Personal Injury: A Requiem for the Common 
Law in Now Zealand” (1973) 21 Am.J.CompL. 1, 21-22, 

60 See e.g. “ Section 120. Quantum of Awards” (1378). 3 ACC Rep. Nopp 1-3: 

61 ZGB, $338 a: (Compensation for non-pecuniary injury has been a much- 
controverted issue in Socialist countries.) In West Gay T influential voices have 
lately been advocating a solution similar to the Pearson Report, wiz. the elimination 
of non-pecuniary loss for trivial injuries (Bagatellschiden): see Kötx, supra, note 53, 
at pp. 400 ef seq. 

63 Report, Chap. 

one Payer ‘No. 41 (1971). * Report, $572. 
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result, industrial injury benefits (and national health services) 
became primary and reduced the tortfeasor’s accident bill. Under 
the Pearson Report, as already mentioned, this position would be 
extended to virtually all social security benefits. It may be worth 
emphasising that, apart from Scandinavia, Britain stands alone in 
this advanced posture. Considering the high operating costs 
(“ transaction costs” in economic jargon) of reimbursement *’ and 
the pronounced scepticism, especially in Britain, concerning the 
deterrence potential of tort liability or even of risk-related 
premiums,“* this stance has a strong appeal to the practical-minded, 
though not to economists allergic to “ externalities.” +* 


DAMAGES 


If tort was not to be eliminated in one bold stroke, it could be 
encouraged to wither away." This tactic has long been practised in 
Scandinavia by either or both of two methods: by allowing social 
security benefits to rise or tort damages to fall so as eventually to 
eliminate all incentive to claim in tort. 

At the present time, tort damages are still significantly advan- 
tageous especially to victims of serious physical injury or loss of 
high earnings. Some recommendations of the Commission, however, 
will have the effect of narrowing the gap between tort damages and 
social security benefits. The most important of these is to exclude 
all damages for non-pecuniary loss (pain and suffering) in respect 
of the first three months after injury.“* This will eliminate most 
smaller claims and is estimated to save one-fifth of all tort com- 
pensation for personal injury.” It is partly a response to the well- 


48 See Internanonal Encyclopedia of Comparative Law, Vol. XI (Torts), Chap. 11 
(Collateral Benefits), §§73, 75 (J. G. Fleming). 
47 Which include the 
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2:1 ratio in the U.S. (e.g. O'Connell & Simon, Payment for Pain and Suffering: 
Who Wants What, When and Why (1972), pp 16-17. Considering, however, that the 
successful American litigant must part with something liko one-third of his award 
to pay his own lawyer, he is no better off in this respect than his British cousin. By 

Civilian systems are much more frugal: e.g. non-pecuniary injury in 
Germany accounts for only about 10 per cent. of the total tort for 
personal injury (see K5tz, “Zur Reform der Schmerrensgeldhaftung ” in Festschrift 
fla Ernst v. Caemmerer (1978), pp. 389, 401 et seq. 
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nothing more than a feeling that it would be unpopular to take 
away a remedy to which the public has become accustomed.” 
Clearly, this is not the language of “ high emprise.” 


Integration 


If social security is not to yro tort, at least the two systems 
of compensation should be integrated so as to complement each 
other rather than overlap. Here the Commission moved on firmer 
ground by disapproving the political compromise which, since 1948, 
required that only half of certain benefits for up to five years would 
offset tort damages for personal injuries.** The Report rejects the 
argument that the individual’s own contribution justified this 
measure of double recovery, since it can hardly be regarded as the 
fruit of his own thrift, like private insurance, in view of the com- 
pulsory nature of the contributions. Accordingly, it recommends that 
in the future all benefits be offset against tort damages, notwith- 
standing the unpalatable consequence that this would prejudice low 
earners more than the high.“ 

Thus the Monckton Committee’s majority report of 1946 has at 
last been vindicated.“ Moreover, by emphasising that the “ function 
of tort would become that of supplementing the no-fault compensa- 
tion already provided by the state,’ tort being the “junior 
partner,’ “ the Report espouses a social philosophy which has 
hitherto had its clearest exponent in the Soviet General Principles 
of Civil Law which specifically prescribe tort damages in terms of 
their excess over social security benefits. While most other systems 
of law, such as the French and German, also seek to prevent double 
recovery, they do not regard social security as “ primary” as does 
the British system. For an invariable feature of their setup is to 
invest social security with rights of subrogation against the tort- 
feasor for the express purpose of assuring that it does not relieve 
the latter from the full burden of responsibility. Whether the 
ulterior motive is thereby to reduce the cost of social security or to 
promote deterrence may be left to speculation. The Pearson Report 
at any rate reveals no trace of such concern.** The old British 
workmen’s compensation specifically conferred on the employer a 
right of indemnity against tortfeasors, but this tradition was 
abandoned with the post-war adoption of the Beveridge plan. As a 


36 $912 (work injuries). 

39 Law Reform (Personal Injuries esi 1948, a. 2 (1); Report, §§$164-172. 

pep Report PT2; Chap. 13 (offsets 

41 Cmd. 68 

42 Report, 1279. a Supra, note 13. 

44 Art, 91, 92. See Gray, “Soviet Tort Law. The New Principles Annotated ” 
[1964] [.L.Roram 180, 200, 203; Rudden, Soviet Insurance Law, Chap. 7. 

45 Report, $§296-297. In similar vein is its disapproval of the current provision 
for reimbursement to the National Health Service by motor Hability insurers under 
the Road Traffic Act 1972, s 154. Unfortunately, the Commission considered itself 
precluded by its narrow remit (?) from considering the “broad social policy" of 
resource allocation as between the two pools (Report, §§1082-1085). 
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abolishing tort especially for work accidents ?* ag in most other 
countries * (and one member of the Commission pressed this view 
to the point of dissent *°), but the majority reluctantly concluded 
that these considerations were not sufficiently powerful to justify 
depriving the work-injured of the chance of recovering tort 
damages.*! 

To test this supposition, the focus necessarily falls on the 
sufficiency of no-fault compensation. For the purpose of comparison 
with tort damages, it must be borne in mind that industrial dis- 
ablement benefits also purport to compensate for loss of faculty and 
that the Commission elsewhere ** deemed this to be the least con- 
troversial component of non-pecuniary damages. This leaves the 
difference that industrial injury benefits are still insufficiently 
earnings-related. One might have thought that one way of dealing 
with that inequity was to approximate the benefits more to pre- 
accident earnings. In the United States, for example, waterside 
workers were recently won over to a reform which traded-off their 
former tort damages against third parties for unseaworthiness in 
return for substantially increased workers’ compensation benefits.2* 
The Commission itself acknowledged that the TUC might have been 
prepared for such a deal but dismissed the possibility because it 
could not raise the “scale of improvements” sufficiently. That the 
Commission’s timid interpretation of its delegated powers ** should 
so impair its range of recommendations casts a sad reflection on the 
whole enterprise.** ; 

Thus we are left with the ultimate question why victims of negli- 
gence should indeed deserve a higher level of compensation. On 
this issue the Commission was rather coy. In discussing general 
criticisms of the tort system, the Report voices considerable 
scepticism about the deterrent value of tort liability,** besides 
questioning why a plaintiffs protection should depend on proof of 
negligence.” In the end, what seems to have been decisive was 





38 Other accidents considered were medical and ante-natal (Report, §§305-306; 
Chaps. 24 and 26). 

29 See Internanonal Encyclopedia of Comparative Law, Vol, XV (Labour Law), 
Chap. 9 (Tort Liability for Work Injury), §§2-46 (J. G. Fleming). 

30 Report, §§949-954 (Professor Schilling). 

31 Report, §304. 

83 Report, §373-381. 

33 Longshoremen and Harbor Workers’ Compensation Act Amendments 1972, 
§18. Bot in general American workers’ compensation benefits compare very um 


of the National Commission on State Workmen's Compensation Laws (1972), The 
unexpectedly high level of benefits possible in Britain is emphasised fn the Pearson 
Report, $182 (Chap. 8: “Popular Misconceptions '), The benefits are set out in 
detall in Annexes 4—6, 

34 See Report, §265. 

35 At present 10; per cent. of the work-Injured receive some tort compensation 
(Table 5, p. 24), totalling £69 million, as against £280 million for social security 


y: Report, Vol. I, §§928-33. 
38 §§246-263. 
a7 $248. 
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opportunity to resume, in this sphere, Britain’s moral leadership 
which must now remain in the more slender hands of New Zealand, 
Australia and Scandinavia. Others, no doubt, will welcome the 
decision as in the finest British tradition of pragmatism, sound 
judgment and compromise. 

However one views its ultimate conclusion, the Commission’s 
expressed reasons were hardly adequate to the importance of the 
issue. Its most important reason, from which seemingly no member 
dissented, was that its terms of reference precluded consideration 
of a no-fault scheme for all injuries and that a recommendation of 
such a scheme for all injuries within its terms of reference would 
have been impracticable because of the difficulty of drawing the 
dividing line.” Instead the Commission contented itself with recom- 
mending either no-fault or strict liability for specific types of 
accidents, like road, airline and vaccination. i 

This reasoning does indeed look paltry: in the first place, the 
list of accidents in the Commission’s remit identified most areas and 
could have been construed as mere examples instead of being 
exclusive. Secondly, the Commission could have explored the 
possibility of having its terms of reference extended, concerning 
which there is no hint in the Report. Last, the Woodhouse Com- 
mission in New Zealand furnished a humiliating example of bolder 
statesmanship, when it transcended its much narrower remit of 
industrial injuries and proceeded to submit a scheme for all injuries 
from accident, precisely on the ground that it was neither feasible 
nor politic to draw a narrower compass.“ By comparison, the 
Pearson Commission’s approach looks timid and vulnerable to the 
suspicion that it indeed preferred a less comprehensive no-fault 
solution for reasons it would rather keep to itself. 

The Commission saw an “ obvious ” link between its limited frame 
of reference, just considered, and the question whether tort should 
be abolished. For, “ the abolition of tort for personal injury would 
have deprived many injured people of a potential source of com- 
pensation without putting anything in its place.” ™ Besides, ‘‘ most ” 
members of the Commission thought that tort should be retained 
even for accidents covered by no-fault.** In reaching the latter con- 
clusion, they applied a ratchet: their reasoning being that, if tort 
were abolished in areas of no-fault like work and road accidents, 
victims would be worse off than if they had suffered injury in other 
circumstances.” Admittedly a strong case could be made for 


24 Seo Compensation for Personal Injury tn New Zealand (Report of the Royal 
Commission of Inquiry (1976), §§31-34. 

25 This argument has a familiar ring to American ears in so far as a quid pro quo 
continues to be demanded by some courts as the constitutional price (substantive 
“ due process”) for abolishing a tort action: e.g. Kluger v. White (1973) 281 So.2d 
1 (Fla.): property damage under a no-fault automobile statute, 

28 Report, §275. 

37 Report, §§299-306. 


252 THE MODERN LAW REVIEW [VoL 42 


system in which one branch complements but does not duplicate 
the other. The first is the New Zealand model based on the Wood- 
house Report, the second is most characteristically represented by 
the Soviet model. The Pearson Commission favoured the latter 
alternative. 

There was no question of challenging the primacy of social 
security—“ it is quick, certain and inexpensive to administer, and it 
already covers a majority of the injured.” 1" On the other hand, tort 
is afflicted with delay, speculative in outcome, horrendously expen- 
sive to operate and, as we have already seen, very limited and selec- 
tive in its reach of beneficiaries.1* Perhaps its worst, and by the 
general public least known, feature is the absurdly high level of its 
operating costs. According to the Commission’s estimate, these 
amount to about 45p of every £1 of insurance premium, 40 per cent. 
of which represent the cost to insurers of handling claims and 
general administration, the rest being brokers’ commissions, 
claimants’ legal fees and profit.1* This record may compare favour- 
ably with its American counterpart,** but reveals a measure of 
inefficiency which even its most ardent defenders are hard put to 
justify by any countervailing virtues, compared with the strikingly 
low cost of social security." This egregious misallocation of resources 
presents the strongest argument for phasing out the tort system 
while at the same time substantially increasing benefits to the injured 
without extra cost. 

The Commission’s preference for retaining a “ mixed system ” of 
tort liability complementing social security represents its most 
crucial conclusion. It was bound to be damned as at best timid, 
reflecting the decadent ideology of free enterprise and nostalgia for 
an obsolescent tradition; at its most sinister, as a surrender to the 
combination of vested interest by the legal profession and the 
insurance industry.’ Social activists will deplore it as a missed 


17 Report, §275. 
18 Seo Report, Chap. 10, ‘The Scope for Change"; Chap. 18, §§981-994 (road 


accidents). 

19 Report, §83. 

30 A recent estimate for products Hability insurance showed that less than 30c. 
of the premium $ went into claimants’ compensation (Inter-agency Task Force on 
Products Liability, Final Report (1978) Table V-13), For automobile Hability the 
figuro is generally estimated at 40-45c, (e.g. Sen. Hart, Congressfonal Record, Vol. 


i Committee on Tort Reform (September, 1977, p. 43), the plaintiff's share 

of the premium dollar is 65 per cent, for workers’ compensation, 42 per cent. for 
products Hability and 43 per cent, for medical malpractice. 

21 11 per cent.: Report, Vol. II, Table 158 (p. 207). 

22 In North America particularly, opposition to no-fault has come primarily from 
the “ plaintiffs’ bar” (ATLA) whose livelfhood is Hnked to contingent foes; a large 





tion ” (1977) 27 U.Tor.LJ. 385. In N.Z. the insurance industry was canght napping 
and the legal profession was divided: seo Palmer, “No-Fault in New Zealand” 
(1973) 21 Am.J.Comp.L. 1, pp. 39-44, 
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went substantial changes during the same period, as the result partly 
of replacing the defence of contributory negligence with apportion- 
ment in 1945 and, perhaps even more important, of introducing 
compulsory insurance in 1930 and legal aid in 1949, In consequence 
more than 45 per cent. of all tort compensation now flows to road 
accident victims,” although it is estimated that only 25 per cent. 
recover any damages at all’° In comparison with the nineteenth 
century, the current effort of the tort system may appear massive, but 
is in no danger of succumbing from hypertrophy, as a French wit once 
predicted: it affords compensation to a mere 6:5 per cent. of persons 
injured," totalling £202 million for about 215,000 out of 3 million 
injuries." Even so, its expansion—indeed, its survival—could not have 
been sustained without the aid of liability insurance: without it the 
tort system would have succumbed, not to hypertrophy, but to 
constipation, ` 

The courts have also contributed to keeping the tort system work- 
able by compensating for the incremental expansion of liability rules 
by keeping the lid on damages. Certainly compared with American 
awards, British awards look niggardly. This has been a matter of 
deliberate judicial policy, ranging from the categorical ouster of 
juries to an unrealistic attitude towards inflation. Perhaps the most 
striking feature of the modern English tort system is the virtual 
adoption of tariffs for particular injuries—the bureaucratisation of 
damage assessments and a distinct move towards the model of 
social security, away from the individualistic character of the tradi- 
tional common law. Similar osmotic tendencies can be discerned 
in other countries, especially in Scandinavia, with a parallel growth 
of social security mentality. 


Abolish Tort? 


Concurrently with this transformation of the tort system in the 
post-War era, the growth of social security has reduced torts, in the 
Commission’s felicitous phrase, to its “junior partner ” ™ in the 
business of compensating accident injuries. The aggregate value of 
compensation payments by social security is now over double and 
flows to more than seven times the number of beneficiaries..4 The 
“ strategic ” 1 question for the Commission concerned therefore 
the future relationship between the two systems.’* Practically there 
were only two alternatives: either to replace the “rump” tort 
system with enlarged social security benefits or to retain a mixed 

® Report, Vol, II, Table 11 (p. 19). 

10 Report, Vol. I, Table 14 (p. 22). 


11 Report, §78. 

13 Report, Table 4, p. 13. 

13 Report, §1732. 

14 £421 mflHon compared with £202 million, and 1,550,000 beneficlaries compared 
with 215,000. An additional £204 million come from insurance and other sources: 
Report, Table 4, p. 13. 

18 Again, the Commission's terminology: Chap. 11 (“ Our strategy ”). 

16 See Report, Chaps. 7 and 11. 
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(uncomfortable) bedfellows only within very recent memory. The 
beginnings of modern social security barely stretch beyond our own 
century, the first important milestone being Bismarck’s introduction 
of workmen’s compensation in 1884, only hesitantly and gradually 
emulated by Britain and other Western countries over the next 30 
or more years. Germany remained well ahead in pioneering effective 
pension and public health schemes, long before the Beveridge Plan 
launched an equable and comprehensive system of social security 
in Britain after the Second World War. That system has been refined 
in detail, principally by moving increasingly from flat to earnings- 
related benefits, but has otherwise remained intact’ and, in the 
Commission’s view, basically sound during the 30-odd years of its 
operation.’ 

The tort system in its function of accident compensation is in a 
practical sense not so very much older. For not until around the 
beginning of the nineteenth century do accident cases in any 
appreciable numbers appear in the reports, mostly concerned with 
road collisions in evidence of greatly increased traffic along turn- 
pikes and city streets. Later yet their number was swelled by claims 
arising out of industrial accidents. Both posed serious problems for 
the law of torts whose main preoccupation had hitherto been 
occasional assaults, defamation, boundary disputes, noxious neigh- 
bours, trespassing cattle and the like. Because Parliament was other- 
wise preoccupied, it fell to the courts to deal with the challenges 
of the new industrial society. By and large, their response was to try 
and contain the flood by raising the barriers to recovery: claims 
for industrial accidents were largely eliminated by devising the 
infamous trinity of defences—common employment, contributory 
negligence and voluntary assumption of risk. For traffic accidents 
the strict liability of the older common law of trespass was replaced 
by negligence diluted by the defences of contributory and imputed 
negligence. Besides these changes in the “ black-letter” rules, the 
effectiveness of the law of torts as a source of compensation was 
further reduced by the lack of claim-consciousness among most 
victims and, in the absence of liability insurance, by the financial 
incapacity of many potential defendants. 

This scene has changed only gradually over the twentieth century. 
The law of torts continued to play an insignificant role in industrial 
accidents until the three defences disappeared after the Second 
World War. Nowadays, however, we are told, 47 per cent. of all 
tort claims relate to work injuries and illnesses; even so, only £70 
million are recovered through the tort system compared with £250 
million from the industrial injury scheme.’ The legal situation with 
respect to the other important fleld of accidents—road accidents 
which account for 41 per cent. of all tort claimants *—also under- 








5 Report, Chap. 5. 
$ Report, §267. 
1 Report, §772. 3 Report, §79. 
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Nor since the Beveridge Report has so earnest and elaborate an 
inquest into the British system of social responsibility for the victims 
of accident been undertaken as by the Pearson Commission. Its 
Report, released in March 1978,' culminated a five-year inquiry, un- 
matched certainly in duration and perhaps in complexity by parallel 
undertakings in other countries such as New Zealand’ and 
Australia.’ It demands respect and serious attention not only in 
Great Britain to which it is of course directly addressed, but from 
all persons concerned with the problems of social security in its 
widest range. 

Its claim to such widespread attention is based not only on the 
“ high emprise ” + of the Commission itself, but on the critical role 
played by Great Britain as a social-democratic model for the latter 
twentieth century. Since the Second World War, Britain’s economic 
transformation into a “ mixed” economy has been paralleled by a 
steadily increasing role of social security compared with the tort 
system as a source of protection and compensation against injury. 
Both developments reflect a substantial shift from the private to 
the public sector. Not that Britain stands by any means alone in 
this historical progression; indeed countries like Sweden and New 
Zealand have considerably better credentials for social engineering 
in these respects. But the fact remains that in size and prestige 
Britain is unmatched among those travelling the same road. The 
Pearson Report is therefore important not only for its appraisal of 
the status quo in Britain but also for what inspiration it can offer 
for the future of all similarly oriented societies. 


THE CONTEMPORARY TWO-TRACK SYSTEM 


The Commission rightly saw its principal task in redefining the 
relation between social security and tort liability. It is as well to 
remember that both of these are relative newcomers and became 





1 Cond. 7054, HII. Unless otherwise indicated, references are to Vol. I of the 
Report (‘Report "), Vol. II is entitled “ Statistics and Costings,” Vol. IMI “ Over- 
seas Systems of Compensation.” 

2 See Report, VoL TI, Chap. 10. 

3 Seo Report, VoL TI, Chap. 9. 

4 To borrow a famous phrase from Benjamin Cardozo: “The Game of the Law 
and its Prizes ” (Selected Writings (1947, p. 421). 
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on the attractive layout and presentation of the material, which add to the 
comprehensibility of the book and make for ease of reference. 


Rosin C, A. Warr. 


CANADIAN TorRT Law. By A. M. LINDEN. [Toronto: Butterworths 
543 pp. £44.50.] 


STUDIES IN CANADIAN TorT Law. Edited by L. N. Kiar [Toronto: 
Butterworths 453 pp. £34.50.] 


INTRODUCTION TO THE Law or Torts. By G. L. Femman [Toronto: 
Butterworths 278 pp. £9.75.] 


THE Law oF Torts. Fifth Edition. By J. G. FLEMING [Sydney: Law 
Book Co. 705 pp. Hardback: £17.00; Paperback: £14.00.] 


PROFESSOR LINDEN’s book is a second edition of his monograph on Negligence, 
together with two chapters on intentional torts and one on Rwands v. Fletcher. 
It is a clear account of Canadian and leading English authorities on those areas 
of the law of torts. It is significant how influential Laskin C.J. has already 
become with several decisions in the Supreme Court of Canada. Perhaps ho 
will be the first Canadian Chief Justice to be cited in tort cases by the House 
of Lords as frequently as one or two Australian Chief Justices. 

Professor Fridman has perhaps been as prolific a contributor on tort in 
periodicals as anyone in the last 25 years. He has now written a book on 
goneral principles of tort law as one of an introductory series of law books for 

students. If one believes that such books are useful—and I do not— 
then this is as acceptable as the many other similar works for which publishers 
presumably find a market somewhere. 

Studies in Canadian Tort Law is a set of articles on negligence and damages 
writen by various Canadian tort law teachers. The topics chosen are those 
which the editor regards as of the greatest contemporary importance. It is 
striking how dominant English authorities remain in Canada. The striking 
exception is medical malpractice. We still have no completely acceptable 
explanation why reported cases in English law on medical negligence are so 
comparatively few. Most of the articles cover ground very familiar to English 
readers, but occasionally cases with novel fact situations arouse interest, The 
book demonstrates that there is a new generation of competent Canadian 
teachers of tort. 

A new edition of Fleming is always most welcome. We are grateful that 
although it is such a long time since he left Australia he keeps up to date this 
fine survey of tort law throughout the common-law world. No book rivals it 
in the broad sweep of the subject which he achieves. Nobody succeeds so well 
in emphasising the degree of homogeneity to be found in developments 
throughout the United States and the Commonwealth. The increasing interest 
in the relationship between tort and social security is acknowledged by 
including a new chapter, Private and Social Insurance. 

Harry STREET. 
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full notes appear at the end of each chapter. There is no case list, and the 
alphabetical index is rather meagre. 
J. F. GARNER. 


THe Crv Court IN Action. By D. BARNARD. [London: Butter- 
worths. 1977. xii and 290 pp. (including index) Hardback: 
£10.20; Paperback: £6.20.] 


Davip Barnard notes in his preface that many students find the subject of civil 
procedure “confusing and tedious.” These are adjectives that may equally be 
applied to many books on civil procedure, but certainly not to this one 
which is both entertaining and informative. Whereas some books in this area 
leave tho reader with the feeling of being knee deep in the swamps of a 
tropical rain forest, the reader of this book is guided through the treacherous 
terrain of civil procedure in such a way as to be able to enjoy the countryside. 

The book follows the pattern set by the author’s earlier excellent treatment 
of criminal procedure, The Criminal Court in Action, of placing the rules in 
context. Part One of the present work follows a personal injuries claim from 
the accident at work which gave rise to the cause of action to delivery of judg- 
ment in the High Court. This is a simple, yet remarkably effective, device for 
providing a context within which the rules of civil procedure spelled out in 
Pant Two can be considered. There is frequent use of facsimile forms and of 
examples (the latter easily identified by a different type-face), and this too adds 
Efo to the material. However, good as the book is, I did not feel it was quite 
as good as its predecessor on criminal procedure. There are obvious difficulties 
in dealing with civil procedure, not the least of which is the diversity of 
procedural rules depending upon the forum. The area lacks the inherent unity 
of the criminal justice system. I also found one or two errors and omissions 
that warrant comment. The book was obviously in an advanced stago of 
preparation when the County Courts Jurisdiction Order 1977 increased the 
jurisdiction of the county court. Although the main changes are covered in 
Chapter 1, the increase in the Registrar’s jurisdiction to £200 is mised on 
pego 65. Perhaps more importantly the information given in the chapter on 
injonctions is misleading. The author says, at page 107, “The county court 
has no jurisdiction to grant an injunction if that is the only relief sought in the 
action.” The impact of the Domestic Violence and Matrimonial Proceedings 
Act 1976 is not mentioned, nor is that of what is now section 14 of the 
Administration of Justice Act 1977 in relation to injunctions concerning land. 
It is clear that the book went to prees around the time the Administration of 
Justice Act 1977 received the Royal Assent, but the provision in the Bill should 
at least have been footnoted. I discovered one mildly amusing misprint on 
pege 85 where the reader is told that proceedings may be struck out if the 
defendant shows that the plaintif has “no reasonable course of action.” 

I would question the wisdom of including in this book a chapter on industrial 
tribunal procedure in unfair dismissal and redundancy cases. The material 
would seem to belong more happily in a course on the substantive law of 
employment, since many of the jurisdictional and procedural aspects are £0 
closely linked to substantive issues. Indeed it is, I assume, for such reasons that 
no mention is made in the book of procedure in matrimonial proceedings or 
family disputes. 

These are, however, minor criticisms, which should not detract from my 
recommendation of this book. Though primarily directed at bar students, 
certain parts of the book are, in my opinion, the best treatment available for 
referral to undergraduate students who are seeking to appreciate the practical 
operation of the civil justice system. Finally I would commend the publishers 


246 


(c) 


@ 


(e) 


) 


h) 


THE MODERN LAW REVIEW [VoL 42 


French law is certainly given the second most full treatment, but German 
law (except for a very technical chapter (5) on the “ Administrative 
Act”, is dealt with somewhat patchily. The important distinction between 
“right” and “interest ” in Italian law is not really explained (p. 53) and 
Belgian law receives short shrift. Greek and Turkish law are mentioned 
in a few contexts only. Other “ continental ” systems are not mentioned, 
unless one counts two short passages on the constitutional law of the 
United States of America, 
The authorities cited are not always the most recent or the best known. 
Some of the French cases are not to be found in that invalushle case- 
book Les grands arréts, and with one or two exceptions, the latest 
English cases seem to date from 1969 or 1970. It is strange to see a dis- 
cussion in a book published in 1978 of Nakkimda Ali and re Parker 
(p. 133), even if it is acknowledged that they have been virtually overruled 
by Ridge v. Baldwin. 
Following on the precedent set by the book itself in concentrating on 
English law, it is also strange that the chapter on natural justice should 
not have traced the recent development of the allied notion of “ fairness.” 
And surely the Royco Homes case shows us that it is old fashioned, at 
least, to say that prohibition and certiorari will not He unless there is a 
duty to “act judicially” (see p. 131, admittedly somewhat qualified on 
p. 133), And why, when discussing remedies, is there no mention of the 
pew R.S.C.Ord. 53 (see p. 153)? Declaration does not “quash” 
subordinate legislation (p. 70). 
Perhaps one of the most disappointing chapters is that on the “ Principles 
of Administrative Law ” (6). Apart from the strange appearance here of 
paragraphs on “ Minutes,” and “ Quorum,” one expected a reasonably 
full treatment of that great development of French law, les principles 
généreaux. They are mentioned, but the discussion is not developed, there 
is no effective comparison with German (or Belgian) law, and there ts no 
mention of the significant appearance of the principle of proportionality, 
to be seen in many branches of continental law and in decisions following 
on Ville Nouvelle Est.? 
Tho style of writing leaves a lot to be desired. In places the meaning of 
the text is not entirely clear, and there are a few examples of downright 
bad grammar (for example, the sentence beginning ‘‘ According to legal 
theories...” [theorists (7); who, anyway?] on page 96. In Chapter 1 this 
reviewer found the frequent appearance of the phrase “of course,” not 
only misplaced, but irritating. 
The notes are very full and often helpful but the style of citations is not 
always consistent and references are not always to latest editions. Auby 
and Drago’s Traité, for example, was published in its second edition in 
two volumes in 1975, and your reviewer’s own textbook was published in 
its fourth edition in 1974. (see note 172 on page 162). The book closes 
with a compressed but nonetheless useful account of judicial review in the 
Court of the European Communities at Luxembourg. This account points 
out the principles and procedure that the court has inherited from its 
constituent legal systems, and from France in particular. It has been 
written by Mr. A. A. Dashwood, M.A., Reader in European Law at the 
University of Sussex. 


In conclusion, the book cannot safely be entrusted to the hands of 
elementary students of either French or English law (except, perhaps, in so far 
as the final chapter is concerned), but the more experienced and wary reader 
may be stimulated to critical thought. The book is well produced but the very 


1 R. v. Hillingdon L.B.C., ex parte Royco Homes Ltd. [1974] Q.B. 720. 
2 CE, 28 May 1971, Rec. 409, Les grands arrêts (6th ed.), p. 562. 
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in Sovmots Investments Ltd v. Secretary of State for the Environment [1977] 
2 All E.R. 385, from pursuing arguments originally expounded by him in his 
important article, “Easements and General Words” (1966) 30 Conv.N.s.) 
340. The suggestions that the scope of section 62 of the Law of Property Act 
1925 is limited by requirements that the easement be continuous and apparent, 
and that there should prior to the conveyance have been diversity of occupation 
of the respective tenements, are, he maintains, unjustified by principle and 
authority. 

But some criticisms, The book is not an easy introductory work: it lacks 
the clear exposition of principle which exist in both Cheshire and Gale. There 
is too often a tendency to develop and pursue arguments on a case by case 
basis wHhout stepping back and attempting any overall synthesis. In an area 
of law which is seldom logical or coherent, it is an approach which admittedly 
succeeds in demonstrating how defective and arbitrary rules have developed, 
but which too often obscures rather than explains their present state of 
development. Neither the unexciting photoset printing, nor the physical layout 
of the work with its lengthy and discursive sections and extended essay type 
format, promote the clarity which would make this an easy to use reference 
work. Moreover, it is a work very much devoted to the common law, albeit 
with emphasis placed upon the modern cases. Whilst the powers of public 
authorities to override and to acquire easements are described, there is no 
detailed analysis of the provisions of the Local Government (Miscellaneous 
Provisions) Act 1976 and its attempt to overcome the Sopmots problem, nor of 
the implications of the extension by the Community Land Act of the power 
under the Planning Acts, to override easements by authorities and by persons 
deriving title from them, nor of the valuation problems which arise from the 
requirement to compensate for the exercise of these powers. Conflict between 
private right and public power, and its resolution, is largely overlooked. 

In short, the challenge which this book presents to Gale is only partially 
successful. It misses quite a few opportunities. Yet it is a first edition: perhaps 
in its time it may benefit, as Gale undoubtedly has, from revision and refine- 
ment, and even more from a broadening of its approach. 

MALCOLM GRANT. 


ENGLISH AND CONTINENTAL SYSTEMS OF Law. By Z. M. NEDJATI, 
LLB., Barrister-at-Law, uty Attorney-General, Turkish 
Federal State of rus, and J. E. TRICE, MA., LL.B., Lecturer in 
Law, Unmivemwity of Wales. [North-Holland Publishing Co. 1978. 
pp. 211 + (contents) xi. No price stated. ] 


Tms is an interesting book on a well chosen subject, but unfortunately the 
achievement falls well short of tho promise suggested by the title. Indeed this 
reviewer found quite a deal wrong with it; a pity because administrative law 
offers a fruitful ground for careful comperisons between the common law and 
civil law systems. Mr. Nedjati is well qualified to write on this subject as the 
law of his native Cyprus has a background of English and French law and has 
also been considerably influenced by Greek and Turkish law. But your 
reviewer has many criticisms to make. Thus :— 


(a) In many passages of the book the authors put forward a proposition of 
law that on first reading seems to be common to all legal systems or at 
least to continental systems; then one finds that they are really referring 
to a single system, usually Bnglish, but sometimes French. 

(b) The discussion concentrates on the English system more fully than it 
does on any other; for example, the very elementary exposition of 
administrative authorities in England in Chapter 
exposition of the French or German system. The 
justice (7) is almost exclusively concerned with English law. 
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misled into seeing as trends what may merely be fashions of the moment” the 
pace and scope of change in this branch of the law in the jurisdictions with 
which State, Law and Family is concerned makes the case for an appraisal at 
this intermediate point undeniable. With the reservations mentioned this need 
is met by the imaginative approach and presentation of this author. 


D. C. BRADLEY. 


THE LAW OF EASEMENTS AND PROFITS. By PauL Jackson. [London : 
TA 1978. xxxvii + 257 pp. (incl. index). Hardback: 


Proressor Jackson and his publishers have undertaken a courageous task. 
They havo issued e direct challenge to the supremacy of Gale on Easements, 
a work with 140 years and 14 editions behind it. They have cast to one side 
the fears of those who might have believed Gale to be now an authoritative 
and comprehensive work, and the scepticism of those who might have doubted 
whether the subject really warranted the detailed attention of even one book, 
let alone two. It is true that Gale has not always enjoyed the respect of the 
judiciary and other readers. The third edition was thought to be too fond of 
Propositions based on civil law “‘... which is no authority for the administration 
of the common law of England.” (Dodd v. Burchell (1862) 1 H & C. 113, 121 
per Martin B.). More recently A. D. Hargreaves in this Review attempted to 
persuade the publishers of Gale to permit it to relax into honourable retire- 
ment, maintaining that each generation should write its own textbooks: (1952) 
15 M.LR. 264. And it was to Dr. Cheshire’s Modern Law of Real Property 
rather than to Gale that the Court of Appeal in the decistve Re Ellenborough 
Park case ([1956] Ch. 131) turned for thelr well-known series of tests by 
which the validity of easements might be measured. 

if rivalry were needed, it existed already between successive editors of Gale, 
who have shown remarkable enthusiasm not only in excising much of the 
original text, but also in clearing away the efforts of their predecessors, some- 
times in trenchantly dismissive terms. Yet the book has developed, accepting 
many of the legitimate arguments of its critics and refining, clarifying and 
extending its exposition, to the point where its guidance and formulation might 
be thought to have become difficult to challenge. 

It is disappointing that Professor Jackson has chosen to challenge Gale on 
its own terms, avoiding not only the opportunity of offering a radical alter- 
native (if, indeed, the subject matter offered him such a choice), but also of 
developing substantially new perspectives or approaches. The subject headings 
follow a familiar enough pattern. After an introductory chapter and brief 
chapters on profits and equitable easements, the book focuses on acquisition of 
easements, their form and substance, and then turns to examine particular 
types of easement, including statutory easements, Chapters follow on extin- 
guishment and remedies, and the work concludes wth a chapter, regrettably 
much too brief, on reform. The detail of such fundamental reform as that 
proposed by the Law Commission in 1971 is for some inexplicable reason held 
by the author to fall outside the scope of his book, and he prefers to concen- 
trate, instead, on the narrow possibilities of reform of the law “as it at present 
stands ” (p. 220). 

This is an academic book, a description which ought not to be (but probably 
is) regarded by the readers of this journal as pejorative. At its best the book is 
scholarly and detailed, and it has been carefully written and supported by a 
great amount of research, There are cases drawn from Irish and Scottish 
courts, although not, curiously, from American or Commonwealth jurisdictions. 
There is a willingness to challenge established doctrine, and it is cheering to 
sec that Professor Jackson remains undaunted by the House of Lords decision 
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providing standards of conduct for the functioning family and, to an English 
lawyer, the peculiar appearance of its remnants today are important in 
identifying attitudes both to the extent of legal control and the values of the 
society which it sought to regulate, 

The sweep is wider than from the immediate origins of modern domestic 
relations law: a concluding chapter attempts to trace from Roman and 
Germanic antecedents the process whereby marriage has become a legal 
institution. The author also looks forward with discernible enthusiasm to a 
future characterised by a decline in importance of laws based upon what 
Sundberg has described as the “squirrel mentality” and more generally to 
their operation in the context of the “ decline of affluence” and the increased 
importance of Reich’s “ New Property.” 

It is instructive to note the attention which both Eekelaar and Glendon 
attribute to developments in Sweden (for Glendon it is, in relation to cohabi- 
tation, “ Where all Roads lead? ”), and in particular to the 1969 Directives 
for the reform of family law and their implementation in 1973. The various 
strands of that policy—in divorce, attitudes to de facto families, in financial 
matters, and in general the decline of importance in laws affecting spouses 
inter se, provide a core for State, Law and Family. (Glendon notes that the 
process of “‘ dejuridification” of domestic relations law in Sweden could have 
been carried further: while in England Law Com. No. 53 gathers dust, in 
Sweden in 1972 three poets were commissioned to draft the text of a declara- 
tion to replace formal marriage: this recommendation for the elimmation of 
religious marriage bas not been implemented.) 

This concentration on what the author identifies as the direction of policy in 
the subject does not, perhaps, do justice to the detailed exposition and contrast 
in the laws of the principal jurisdictions covered. Like K. Gray’s Re-allocation 
of Property on Divorce this is a good source of law and further references for 
comparative lawyers. 

The careful examination occasionally and perhaps inevitably with a work 
of this scope, breaks down. The reliance on one article dealing with the 
importance in England of conduct in financial applications gives a distorted 
and now inaccurate picture. ‘The author could not, of course, have dealt with 
Tecent English developments which represent the intensification of legal 
control during marriage and which include the detailed proposals for 
co-ownership of the matrimonial home and enjoyment of household goods, the 
introduction of “ housekeeping ” orders and increased provision for occupation 
of the matrimonial home. A more fundamental criticism is the cursory 
attention given to children. It is no criticism of the work that six pages are 
devoted to the names by which spouses are known. Apart from the emotional 
response this topic invokes, particularly it seems in the United States, this is a 
matter of symbolic importance and directly relevant to the eauthor’s interest 
in the decline of “housewife marriages.” However, it must be questionable 
whether, with this attention to detail, the scant treatment of children is 
justified. The decline in importance of the concept of legitimacy is dealt with 
as of importance to legal policy towards de facto families, and there is brief 
discussion of child custody and support. But it is difficult to see why, with the 
emphasis on the themes of “ stnitization” and development of independence— 
both central to this work—more attention is not devoted to the growth of 
protective legislation, the general principle of the paramountcy of children’s 
interests and measures aimed at ensuring the independence of children in 
disputes between their parents. A good example of this lack of interest is 
reflected in the fact that although a principal concern is the development of 
units other than the standard nuclear family, the subject of adoption— 
Eekelaar’s “ constructed family "—is largely ignored except in the discussion 
of capacity to marry. 

Notwithstanding the author's own acknowledgement of ‘“‘the hazards of 
trying to analyse change while (in) the midst of it, and the danger of being 
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eesential context for what would otherwise be a sterile digest of reported 
decisions, and the claim that procedure is of central Importance is supported 
by the investigation of the use made by the courts of their resources for 
separate representation and welfare reports. Similarly the Wachtel guideline 
on the importance of conduct in financial applications acquires a new signifi- 
cance when it is appreciated that 32 per cent. of registrars surveyed in 1977 
did take blame into account even in less serious cases and admitted that they 
found it difficult to dismiss the concept from their minds. 

A rigorous approach to policy recommendations in controversial areas is 
matched by a cautious appraisal of available data: the decisive rejection by the 
Finer Committee of imprisonment as a means of enforcing maintenance 
obligations is countered in part by evidence from Australia and the United 
States, and the more extreme demands of the concept of psychological 
parenthood in Goldstein, Freud and Solnit’s “Beyond the Best Interests of 
the Child,” in particular in relation to access are rejected. In the critique of 
the policy of the courts towards disturbing a child’s emotional tles the difficulty 
of making general conclusions from the evidence of “ the psychiatrist (who) 
socs only disturbed people ” is stressed. 

The commitment to the functional framework is perhaps capable of 
producing some distortion: it might have been possible to include in the 
consideration of the law’s response to domestic violence the recently repeated 
warning in Ansah v. Ansah [1977] 2 All E.R. 638, or perhaps not mappro~ 
priate to mention, the opportuntties for abuse in existing machinery for 
obtaining ex parte injunctions in those cases where applicants are represented 
by unscrupulous or over hasty practitioners. With the constant emphasis on 
the need for procedures to promote or at least not discourage conciliation and’ 
the strong support for family courts, it would also have been interesting to see 
this author’s view of the form they might take. 

These are minor points: in general this original work deserves wide atten- 
tion: In particular it ts difficult to see how it can be dispensed with by univer- 
sity students of domestic relations law. 

The poHtical perspective adopted by Glendon involves an emphasis only 
incidentally relevant to Family Law and Social Policy. The themes of State, 
Law and Family are transition and the family as a legal institution. From a 
detailed examination of domestic relations law and its development in the 
United States, England, France and West Germany, Glendon identifies the 
“ dofuridification ” of divorce, a process seen as complementary to the removal 
of legal restraints on marriage and similar to that which characterises the 
regulation of the functioning family. While increasing state interest is clearly 
discernible in the intensification of regulation of the consequences of break- 
down of marriage, there is seen here to be a shift to “ staitization ’—in this 
context the replacement of private support obligations by collective insurance 
and provision from other public sources. 

In the change from legal to social control and from “ family law ” to “laws 
regulating the family,” two features are given particular prominence, The first 
is the new recognition given to units other than the nuclear family founded 
in marriage evidenced by the gradual improvement in the legal status of 
illegitimate children, more dramatic developments for cohabitees, and expres- 
sions of concern, if not action, for one parent families. 

Secondly there is the intensification of laws reflecting individualism during 
marriage not only in the development of a liberal approach to divorce and the 
establishment of a constitutional right to marry, but typified also by the cur- 
tallment or withdrawal of support obligations and renewed interest in the 
régime of separate property. 

The historical analysis which is essential for the identification of changes 
attributable in part only to external factors such as a decline in popularity for 
“housewife marriage”? and increase in the rate of serial polygamy, yields 
interesting material. The “ panjurism ” of the Prussian General Code of 1794 
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emential tool of his trade in the conduct of civil proceedings in the Supreme 
Court.” Its bulk, however, is such that the publishers could well follow the 
example of Stone and provide a carrying case. 

The ABC Guide is a contrast in various ways. It is 15 years since the last 
edition, it is intended to be a handy volume dealing in summarised form with 
the points of practice and procedure more commonly met with by those con- 
ducting litigation, with an attractively printed and laid out alphabetical 
arrangement. 

It is superficially a useful handbook but its drawbacks are that it inevitably 
makes reference to the parent volume, the White Book itself, making it unsafe 
to attend court without the latter, of its very nature not comprehensive and 
will be out of date within six months because of the absence of any provision 
for supplements. It may well have the advantage of pointing the practitioner 
more quickly in the right direction and making helpful reference to Chitty’s 
forms, but no one will be able to use it safely without reference in all cases 
to the White Book and its supplements: 

At £6.75, of limited value. 

BARRINGTON MYERS, 


Famory Law anD SociaL Porcyr. By J. EEKELAAR. [London : 
Weidenfeld and Nicolson, 1978. pp. xxvii, 335 incl index. 
Paperback: £7.50.] 


STATE, Law AND Famy. By M. A. Glendon. [North-Holland 
Publishing Co. 1977. pp. xxvi, 347 incl. index. ] 


Bexeiaar’s Family Law and Social Policy demonstrates that unless a family 
law text is intended exclusively for legal practitioners, it is no longer sufficient 
after a decade of unprecedented change and with further reforms under review, 
simply to state legal rules in a historical or statistical context, or attempt an 
appraisal of legal policy without considering the results of empirical or socio- 
logical research. The principal achievement of this work is in linking, within 
its framework, these sources to a range of related topics including, for example, 
procedural rules, tax and social security law and conflict of laws provisions. 

This approach to legal policy demands a now classification: a functional 
analysis involving an assessment of the role of the law in providing protection, 
adjustment and support for families and, to a lesser extent, in contributing to 
the prevention of harm, replaces the standard divisions of the subject. With 
the sub-divisions, for example, the examination of the principles of “ minimal 
loss” and “ transitional support ” in the treatment of financial provision, this 
provides a cohesion which is both stimulating and important for an overall 
appreciation of the subject. The framework, however, necessitates omissions: 
issues of conceptual, but of little practical, importance—capacity and nullity 
of marriage—are largely irrelevant to it and are ignored, as is any overall 
attempt to assess the influence and values of institutions involved in the reform 
of domestic relations law. 

A positive feature is the examination of developments in English law against 
the background of reform in Commonwealth jurisdictlons—primarily Australia, 
New Zealand and Canads—and to a more limited extem the United States 
and Sweden. The integrated approach is successful: the solutions found else- 
where to common problems, in particular in the alternatives to fault in divorce, 
the modification of seperate property principles and the provision for Mlegiti- 
mate and other deprived children, illustrate the limits and limitations of 
English reforms. 

Particular examples demonstrate the need for the author’s examination 
beyond a supposedly self-contained body of substantive English law regulating 
domestic relationships. The empirical studies on child custody provide an 
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However, Mr. Waddams appears to think that in that case the High Court 
accepted it as an essential criterion of consideration (at p. 133 note 93). 

In the chapter on mistake the author rejects the classifications of mutual 
and common mistake and prefers the test of fundamental assumptions of the 
parties. One wonders whether this clarifies the issue especially in view of the 
confusion that has arisen in the use of the term fundamental in the context 
of fundamental breach and breach of a fundamental term. 

However the above are minor criticisms of an excellent book which should 
find a place in every English law library and, indeed, is essential reading for 
Canadian undergraduates studying Jaw in English universities, 


P. F. P. HIGGINS. 


THE SUPREME COURT PRACTICE 1979. [Sweet & Maxwell 1978. Vol. 
1: cœxiiv + 1903 pp. Vol. 2: xxi + 1582 pp. Supp. 628 pp. £75 
including update to end of 1979.] 


ABC GUIDE TO THE PRACTICE OF THE SUPREME COURT. By EMLYN 
WILLIAMS, [Sweet & Maxwell 1978. 200 pp. (incl. index.) £6.75.] 


Once upon a time, a young Barrister found himself briefed to appear in the 
Divisional Court. There he faced none other than the Lord Chief Justice and 
one of his brethren, The Barrister carefully studies “tho White Book,” 
anxious to avoid any procedural pitfall, knowing of his reliance on a particular 
Order, perhaps blissfully ignorant of the Chief's mastery of the Rules and 
part in drafting some. The Barrister quotes the Order on which he seeks 
rely, the judges turn to the relevant page, there is mystification expressed 
the Chief, who queries if the correct Order is being quoted to the court, words 
of puzzlement and reassuring confidence pass beck and forth until the Barrister 
is asked, in a flash of inspiration by the Brother Judge, from which edition of 
the White Book the young Barrister is quoting. “ 1973, my Lord” he replies. 


his application. It is 1978. A fairy story to illustrate the obvious in a review 
of the Supreme Court Practice or the truth? I fear the latter, for I witnessed it 
a fow weeks ago. 

The fifth edition has been published, as it is now at three yearly Intervals, 
followed by six cumulative supplements at half yearly intervals, the first such 
supplement at the time of the mam work. Durmg the last three-year period, 


ments and much more. Of the most noteworthy and interesting is the new 
Order 53 dealing with applications for Judicial Review; in this single 
application the applicant may apply for any of the perogative orders, either 
jointly or in the alternative, without having to select any particular one 
appropriate to his case. In appropriate cases, the court is further empowered 
to grant a declaration or an injunction or damages but where such relief is 
claimed and a prerogative order is not appropriate, the court has power to 
order the proceedings to continue as if begun by writ, instead of refusing the 
application. Much else is new, including the revocation of Order 110, dealing 
with the Limitatlon Act 1963 in consequence of the Limitation Act 1975, 
introducing, in particular, the discretionary power of the court to overnde the 
statutory time limit for personal injury actions, which Lord Denning has 
described as “ revolutionary.” 

Neither the authors nor this reviewer need underline further what the 
preface inevitably and accurately claims, that this work “constitutes an emen- 
tial even indispensable, part of the working equipment of every practitioner, an 
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a lie can amount to corroboration of an accomplice. The question 
in several ways. The lle can be one told to the police or one told 
The lie may be admitted to be such by the defendant or regarded 
by the notwithstanding the defendant’s persistence in it. In the 
the latter character, it is now established by the important case of 
and Chapman (1973) 57 Cr.App.R. 511 that rejection by the 
endant’s evidence cannot be used as affirmative or confirmatary 
truth of other evidence. In Broadhurst v. R. [1964] 2 W.L.R. 
ithily anticipated the judgment (Broadhurst is not cited 
t) of Roskil LJ. in Baldwin and Chapman. Lord 
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cases. Godstone R.D.C, v. Brazil [1953] 2 All ER. 763 (not cited in Arch- 
bold) had to do with an information which charged that the respondent “ did 
on December 17 and 30, 1952 and on January 12, 1953, unlawfully use her 
own piece of land... as a site for a caravan for the purpose of human 
habitation without permission ” contrary to the Town and Country Planning 
Act 1947, Lord Goddard C.J. said (p. 765): “Therefore, on the face of it, 
this information is .. . alleging more than one offence.” 

Juries will sometimes return inconsistent verdicts. In R. v. Durante (1972) 
56 Cr.App.R. 708 the defendant was convicted of handling and acquitted of 
endeavouring to obtain money on a forged instrument (the cheque he handled). 
The Court of Appeal described the result as inexplicable. Mr. Fallon writes 
that inconsistent verdicts “are really ambiguous verdicts.” When a jury 
return an ambiguous verdict the judge is entitled to refuse to accept it and 
to ask the jury to reconsider it: R. v. Hawkes (1931) 22 Cr.App.R. 172, 

Mr. Fallon’s range is commendably wide and he uses many unreported 
decisions of the Court of Appeal (Criminal Division) and of the Court of 
Criminal Appeal. His book has been beautifully produced and it is assured 
of a warm welcome from criminal lawyers. 

FLORENCE O'DONOGHUE 


THe Law or Contracts. By S. M. Wappams. [Toronto. Canada 
Law Book Ltd. 1977. CX VII + 498 pp.] 


Tas book, although primarily concerned with the Law of Contracts in the 
Dominion of Canada, makes frequent references to the law in other Common 
Law Jurisdictions, such as England, the United States of America and 
Australia. Without such references the task of writing a text book for a multi- 
jurisdictional Dominion is formidable and the author is to be congratulated 
upon his industry. 

The lay-out of the book appears to follow the orthodox lay-out of the 
established books on the subject, although somewhat different terminology is 
used e.g. Part II, which deals substantially with the formation of contracts, is 
entkled Enforceability. However it is refreshing to find a separate chapter 
devoted to unilateral contracts and to observe that the requirement of request 
by the promisor regarded as essential by Denning L.J. in Combe v. Combe 
discussed by Professors Goodhart and Smith in the Law Quarterly Review, 
rejected as the only essential test by the High Court of Australia in Australian 
Woollen Mills v. Commonwealth (92 C.L.R. 425) has been doubted in Canada. 
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and to the extent that it is necessary how can integration best be achieved? 
The answer to both these questions must depend on one’s conception of the 
phenomenon that is to be studied in this combined course. Is one interested 
in procedural justice and the mechanics of initiating, preparing and getting 
a case to trial, or is ono interested in the fact-finding process and the 
assistance or hindrance afforded by procedural and evidential rules? If it is 
the former then a full and critical examination of procedure is called for 
with, perhaps, a lees full and less critical examination of evidential rules, 
If the latter, then the major focus will be on the law of evidence with a 
selective and limited examination of procedural rules. If there is to be a 
true marriage between procedure and evidence it seems that one or the 
other must become the dominant partner. However, the present work is fairly 
evenly balanced and contains material for a thorough and critical examination 
of both procedural and evidential rules. No doubt at the end of the day 
integration is achieved in the mind of the good student, but there must be 


However, with these reservations, it must be admitted that the autbors 
have done much to meet objections levelled at single courses in evidence or 
procedure. When procedure is taught in isolation it is, as the authors point 
ns ee ee ee ee 


them in perspective. The ‘ ee procedure is often attributable to 
the i feels he must commit to memory. 
| detail tes ae nolan, the selection of 


CROWN COURT PRACTICE: TRIAL. By PETER FALLON, Q.C. lee 


forms of indictments for all sorts of crimes. Those recently responsible for 
keeping it up to date, Judgo Buzzard and Mr. Stephen Mitchell, have dane 
much to set out and amplify eee DERA law; and mar o 
tainly have made it a more useful book. But in the nature of things, with 
so much to incorporate, they have not been able to go into the cases so 
deeply as Mr. Fallon has done. 

This can be illustrated by his treatment of 
evidence and corroboration. On the second he 
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up with it, there was a near revolt and much talk of marching on tho 
faculty office. The only reason for this that I can come up with is that 
defamation is the great bourgeois tort and that law students are, of course, 
unlike their European brethren, the most bourgeois of students. Presumably, 
even in these permisstve days, their good name means more to them than 
their purse. 

It was with something of a heavy heart, therefore, that I undertook 
to review this book. Not only was it about the bourgeois tort but it was 
written by two distinguished members of the most bourgeols profession. And 
had a foreword by a Lord of Appeal in Ordinary no less. Inevitably I expected 
a highly accurate, convoluted and monstrously dull plece of work. In other 
words: a typical practitioners’ book. Not a bit of it; I could not have been 
more wrong. Messrs. Duncan and Neill have produced a work of quite 
elegant simplicity. The only pity is that it is so expensive for such a slim 
volume (though it is beautifully produced) that even law students will feel 
unable to buy it. 

Of course this is a practitioners’ book and this inevitably leads to limitations 
—in particular the tendency to “ list.” See, for instance 4.17 on Innuendoes 
at page 17. But the strength of this book lies in the fact that the lists are 
readily intelligible even whilst they bore you. What is more, concepts do 
occasionally creep in. This is perhaps due to the authors’ wide use of 

in 


that the book was completed before the report of Riddick v. 
Thames Board Mills [1977] 3 All BR. 677—a« sort of all-purpose do-t- 
yourself defamation kit—as it would have been interesting to see two such 
cal brains working on Lord Denning’s judgment in that curious 
case. Thero is an Interesting Appendix, useful no doubt to the busy 
er or the lazy academic like myself, giving extracts from selected 
des an extract from the Singapore Defamation Act though 
wo are nowhere given the date of this important enactment. 
All in all then: a better-than-average bear. I cannot beleve that any 
solicitor’s office will want to be without it. Is there any chance, I wonder, 
about a quarter of the price? Then some 


JOHN CRONIN. 


LITIGATION: EVIDENCE AND PROCEDURE. By M. I. Aronson, N. S. 
Raxsurn and N. S. WEINBERG. [Butterworth. 1976. xl, 721 pp. 
(inc. index) £19-00.] 


CONTINENTAL lawyers know nothing of a law of evidence. Such rules of 
evidence as they have are so well integrated into their procedural law as to 
be unidentifiable az a separate body of law. The adversary process and the 
jury system have produced in the common law such a substantial body of 
rules connected with evidence that H has been treated as a separate branch 
of adjectival law. 

This book of cases and materials is produced by the authors for use in a 
single course covering civil and criminal procedure and the law of evidence. 
Few will quarrel with the authors’ insistence on “ the essentially integrated 
nature of evidential and procedural rules.” It is not just a case of an under- 
standing of one giving new insights into the other. Nelther can be properly 
understood without the other, This raises two questions To what extent is 
it neceasary that the subjects should be taught together in a single course, 
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COMPULSORY ACQUISITION AND COMPENSATION. SR FREDERICK 
CorRFIELD, Q.C. and R. J. CARNWATH, Barrister. [London: Butter- 
worths 1978. xlii and 459 and (index) 18 pp. £27-00.] 


PREROGATIVE powers to acquire land compulsorily are said by the authors 
still to exist, though the right to take land is now exclusively exercised, 
directly or indirectly, under statutory powers, a development that seems to 
have effectively begun in a big way because of railway expansion in the 
early part of the nineteenth century. Before 1845 the powers to acquire were 
pert of the special Act, but in that year the first Land Clauses Consolidation 
Act laid down a more unified procedure and code of compensation. Nowadays 
it is usually the Minister who uses the appropriate powers. 

This work is a detailed analysis of the law with abundant citation of the 
casos. The authors rightly assert that there was a need for a single volume 
of this scope. In the first five chapters they deal with the procedures for the 
acquisition of land, and in the remainder of the book (the longer part) they 
set out the law relating to the assessment of compensation. The historical 
background is described. Thus in connection with the landowner’s right to 
require the acquisition of his property in certain circumstances the Act of 1845 
established that an authority requiring only pert of a building might be 
required to purchase the whole, although it was not until the Land Com- 
pensation Act 1973 that specific provision was made for the serving by the 
landowner of a counter-notice when the acquiring authority served him with 
a notice to treat for part of his property. Those who night suffer from 
“blight ” through future development with its effect on land values were 


As to compensation, the Town and Country Planning Act 1947 failed to 
take account of the principle that the loser should as far as pomible be put 
ho ‘would have been in if his land had not 
ed the position, and development potential 
as well as existing use value. However, the Com- 
unity Land Act 1975 provided that the basis of compensation will revert 
of the Financial Hardship Tribunals 
fully into force, As to the criterla one can 
the White Paper (Cmnd. 5730 of 1974) and 
Pending detailed regulations, the authors 


; 
: 
i 


i 
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“ baso values” on which development tax is calculated. 
Summaries at the end of the chapters add to the value of this book. The 
authors deserve the gratitude of practitioners. 
FLORENCE O'DONOGHUE 


DEFAMATION. By COLIN DUNCAN, Q.C. and BRIAN NEILL, Q.C. with 
a Foreword by The Rr. Hon. Lorn SALMON. {London: Butter- 
worths 1978. 219 pp. Hard bound £13-50.] 


War on earth do students like the tort of defamation? Professor Street 
writes of “the anomalies, not to say absurdities, with which it is beset.” That 

it can be quite difficult, And, in my experience, undergraduates 
as a breed do not like difficulties, Nevertheless when, a couple of years ago, 
I to leave defamation out of my tort course because I was fed 
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LANDLORD AND TENANT UNDER THE Rent Acr 1977. By Pamir H 
Permir. [London: Butterworths. 1978. xlvii and 306 and (index) 
11 pp. £16-00.] 


Tue Rent Act 1977. THE PROTECTION From EVICTION Act 1977. By 
JULIAN T. Farranp. [London: Sweet & Maxwell. 1978. 286 pp. 


Paperback. £5-00.] 


In January 1977 a Consultation Paper published by the Department of the 
Environment assented that there could be no doubt that the complexity and 


responsible for administering and interpreting the legislation.” It is at this 
that it was chosen to consolidate the Rent Acts of 1968 and 1974 and 
other Acts (including the Housing Acts of 1969 and 1974). It is not 
see why the Protection from Eviction Act was not included in the 

it is itself a consolidation of section 16 of the Rent Act 1957, 
Part 3 of the Rent Act 1965 and related enactments, Both Acts of course 
orce on the same day. 
In preface Professor Pettit touches on the unhappy results of some 
the legislation. When rent control was new Scrutton L.J. sald in Remon 
f London Real Property Co, Ltd. [1921] 1 K.B. 49, 59: “ The policy 
statute is a matter for Parliament and not for me, but those who ask 
for and pass such tion should not be surprised if, as one of the effects, 
existing houses are not let but only offered for sale, and no fresh houses are 
built by private en 

Apart from social problems there js the unhappy drafting of much of the 
legislation. In Mogarry’s excellent Rent Acts (the tenth edition was in 1967 
with a 1970 Supplement) the complaint is made that the main drafting vices 


Eg 


Qs 

FQ 

Od 
Q 


in 

in the 1977 Act. 

In Farrell v. Alexander [1977] A.C. 59, 77, Viscount Dilhorne spoke of 
an earlier consolidating Rent Act as incorporating in its drafting “ inade- 
quacies contained in earlier Acts.” Professor Farrand cals this a mild 


of evasion by eg. providing board and services he notes that the practice has 
a statutory source which encourages the abuse by omitting vital definitions 
(seo section 7 of the 1977 Act). There is no definition of “board,” though 
the amount of rent attributable to “attendance” (section 7 (2)) must in the 
setting of its value to the tenant form a “ substantial” part of the rent. 

Both these commentaries can be warmly recommended. 


FLORENCE O'DONOGHUE 
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thus to produce a book tempered by uso is difficult to say. But their present 
dilemma is well illustrated by the coverage now given by both editions to 
Prisons, whose importance can hardly be denied however much it may be 
deplored by some, On the one hand there is Biles’s brief sketch of prison 
structures in Australia, coupled with a discussion of imprisonment rates 
throughout the continent, and an extract from the Victorian Census of the 
Prison Population, and on the other there is Rinaldi’s interesting discussion 
of the Civil Consequences of Conviction. Between these two extremes there 
are a great many important aspects of Imprisonment about which a reader 
will find absolutely nothing in these books. An idea of what is missing can 
be had from Rimaldi’s recently published polemic on Australian Prisons. 
It is rather pointless, because with books of this sort so easy, to make 
suggestions about what specifically should be included in, and what omitted 
from, the book. One omission, however, ‘which really did surprise mo was 
that of Freiberg and Biles’ study of what becomes of persons sentenced to 
life imprisonment. Their report was published by the Australian Institute of 
Criminology under the nice title of The Meaning of Life and a summary of 
part of it, ideally suited for inclusion in this book, appeared at (1976) 
9 Australian and New Zealand Journal of Criminology TI. Apart from the 
fact that it does deal with important aspects of imprisonment, it is also 
research of a type which, to my knowledge, has not been reported before. 
It is true that periodically the Home Secretary in this country, usually in 
answer to a parliamentary question, divulges the average length of time 
served by persons sentenced to life imprisonment. What such answers conceal, 
however, and what this study reveals, is first the difficulty of giving a 
eatisfactory answer to the question and secondly what becomes, both 
statistically and in fact, of those who are never released. 

One result to be anticipated from the growth of Criminology referred to 
in the opening paragraph of this review is that Chappell and Wilson’s book 
will meet with competition the lack of which accounted for the pre-eminent 
position of its first edition. A sign that this is happening is Crime and Justice 
in Australia, a collection of essays by members of the Australian Institute 
of Criminology edited by David Biles, its Assistant Director. While this book 
makes a conscious effort to cover all aspects of the system of Criminal Justice, 
it is a quite different sort of book, and addressed to a quite different reader- 
ship. It is a survey, short in execution, elementary in content, yet (eo far 
as this quality is compatible with the other. two) comprehensive in design. Its 
main use, I would guess, will be for those who know nothing about 
Australian Criminal Justice. Indeed a revised edition will probably be 
presented to participants at the Sixth United Nations Congress on the 
Prevention of Crime and the Treatment of Offenders to be held in Sydney 
in 1980. Its main faults lie not so much in plain errors as In generalisations 
which have a capacity for misleading the unwary reader yet which are forced 
on writers attempting to encompass almost 10 jurisdictions within the scope 
of a short survey. While the book gives the basic facts about the Criminal 
Justice System it gives no more than the briefest sketch of Australian 
Criminology. Those who use Chappell and Wilson will have little need of 
this volume although criminologists who supplicate the Criminology Research 
Council for funds for research will no doubt take special interest in its 
adviser’s opinion of what truly is Criminology, the most notable feature of 
which is the rejection of searches for the “ cause” of crime. 

Despite Crime and Justice in Australia, therefore, the verdict on the 
Chappell and Wilson book is much the same as before—a qualified welcome. 
And so tbat the publishers of the third edition may have the joy of it, if 
they have the face to, I repeat it, Taking the first and second editions of this 
book together, this work is the only one generally available which comes 
anywhere near to being a comprehensive Australian text on Criminology. 


STEPHEN WHITE. 


Another way of judging the editions, and to a great extent they have to be 
judged as a composite whole, and a way that also reflects one aspect of 
Australian Criminology until very recently, namely that its exponents were 
few enough for them to know each other personally, is to ask whether the 
works of the most important or prolific of them are represented. In my 
opinion, they are. 

The second edition of the book is somewhat over half the size of the first, 
and as before its contents are divided between pleces already published and 
generally more sizeable contributions specially commissioned for it. One 
question about tho book which still remains unanswered and about which the 
editors admit being perplexed, concerns its organising principles. A point 
made in the review of the first edition was that The Australian Criminal 
Justice System was something of a misnomer in view of the contents of the 
book, ‘which both extended beyond the confines of the Criminal Justice 


1788 to 1973, and in The Politics of Crime and Conflict: A Comparative Study 
of Four Cities co-authored by him, and in Gurr’s Rogues, Rebels and 


The question, however, remains: “why are some parts of the first edition 
updated in one way rather than another while yet others are left to fall 
by the wayside?” 

This second edition shows, therefore, that the book is almost more in the 


“the female police person ”) is one example, Daunton-Fear’s and Freiberg’s 
original review of the relationships between Aborigines and Courts and the 


: 
i 
| 
! 


232 THE MODERN LAW REVIEW [Vol 42 


practicable if it is desirable, to legislate in this area? These and other 
problems are well illustrated with ancient and modern argument including, 
of course, the Mart-Devlin controversy. Professor Bernard Crick, in his 
preface, fairly says : ‘this is a thought-provoking and thoughtful book and 
one equally important to lawyers, philosophers and social scientists” but, 
given the editors’ admitted bias, I would have preferred, in the abeence of 
a balanced choice of sources, that the book concentrated on those arguments 
to which the editors subscribe, leaving the reader, particularly the student, 
to pursue his studies elsewhere for the opposing points of view. 


BARRINGTON MYERS. 


THE AUSTRALIAN CRIMINAL JUSTICE SYSTEM. Second edition. Edited 
by DuncaN CHAPPELL and PauL R. Wason. [Sydney: Butter- 
worths. 1977. xviid and 527 pp. (inc. index) £23.25 (Casebound); 
£19.00 (Paperback). | 

CRIME AND JUSTICE IN AUSTRALIA. Edited by Davip Bres. 
{Canberra: Australian Institute of Criminology. 1977. xi and 
198 pp. (inc. index). $4.95.] 


The Modern Law Review, so the trade puff runs for the second edition of The 
Australian Criminal Justice System, “ described the first edition as ‘the only 
work generally available which comes anywhere near being a comprehensive 
Australian text on Criminology.” What the trade puff does not mention, 
however, is that this was in the couree of a moderately critical review which 
made it clear that the book’s pre-eminent position was due as much to the 
lack of competition as anything else. When it was published in 1972 Criminology 
was in its infancy in Australia. Though in the universities of Melbourne and 
Sydney there were well established Departments or Institutes of Criminology 
Oe et poy oe Ga ee be Gas 

t of Social Welfare had their Research and Statistics 
prices, the Australian and New Zealand Journal of Criminology had begun 
publication only four years before. Since then there has been a considerable 
growth in the subject, the most conspicuous manifestations of which are the 
coming into full operation of the Australian Institute of Criminology and of 
the New South Wales Bureau of Crime Statistics and Research, and the 
establishment of research units in the other States, the most recent being that 
in South Australia. Both Federal and State Law Reform Commissions and 
Committees, some newly created, have during recent years paid considerable 
attention to the criminal law. Indeed the South Australian Criminal Law 
and Penal Methods Reform Committee has just completed its review of the 
Substanttve and Procedural Criminal and Penal Law of that State and in 
four volumes has presented a comprehensive report whose influence is likely 
to extend beyond the Southern hemisphere. Its discussions of non-custodial 
sanctions are featured in this book. 

The first question to be asked of this second edition then, the more so since 
it is not so much a new edition as a completely néw book, is “to what 
extent do its contents reflect this activity?” 

Clifford, the first Director of the Australian Institute of Criminology, in 
pontifical manner, exhorts Australian criminologists to exploit the freedom 
from tradition which both their youth and the nature of their country afford 
them and to refrain from merely aping overseas research. There is little 
evidence in this volume, however, that his advice is being followed, unless 
it be the pieco of Alternative Criminology by Brown “ demystifying ” 
Decriminalization, which is traditional in its own way; and to the question 
posed at the beginning of this paragraph the answer fs “not quite as much 
as might be expected.” One reason for this is no doubt that the results of 
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to the British lawyer, such as the chapters on fees and “ the revolving door ” 
—lawyers who move in and out of government service. The greatest part 
of the chapter on “ Unpopular chlents” is dealt with in our system by the 

ove 


part 


cab rank principle and the availability of legal ald. 

necessity for the American lawyer to identify himself with and beli 
in his client’s case contrasts with our own attitudes sharply. It has been 
strongly urged upon me by several senior American trial lawyers that they 
Soild Wt satataciarly eccesenh A client ihour wich aa ande (Ereb? 
being able, as they belive is essential, passionately to present their client’s 


much of what is written in this book is 
there is a vicious circle to a large extent 

the law, there is much in hee which is 
yet leading, as in the chapter on “ Who is 
inevitable conclusion that “ the lawyer has 
might say his consclence, be his guide.” 

After a reading of Richard Nixon’s autobiography and recognising the 
substantial number of lawers involved in Watergate, both as politicians and 
government employees, one can well understand the added public concern 
about the ethics of the American Iswyer. That there is concern is natural 
but the general public will not read this book, which reflects that concern— 
because of the kind of statement which is quoted above, this is not the book 
to give the public the reassurance that, as is n 

la 


Tie wanking l however, will derive much stimulation and the British 
lawyer several shocks, from the greater part of this book which is of mutual 
concern and interest. 

BARRINGTON MYFRS. 


Law AND Mora.ity. A Reader edited by Lours BLOM-COOPER, Q.C. 
and GavIN Drewry. [Duckworth, 1976. xvi, 265 pp. £4-95 
paperback. ] 


IN an age of permissiveness, the relationship of law to morality assumes an 
ever-growing importance, The problems arising from the test-tube baby are 
now followed by those consequent upon the seal of approval given by the 
B.M.A, to the birth of a baby to a lesbian by artificial insemination. There 
are some who take the view that the time has already passed when Parliament 
through the law should have adopted a firmer, what might be called “ old- 
fashioned,” approach to some of the current problems rather than the 
liberal laissez-faire attitude, 

Whichever viewpoint one chooses, there is much in this book which will be 
stimulating and provocative but it is as well to bear constantly in mind that 
the reader wilt not derive a balanced view. The editors frankly acknowledge, 
though not too convincingly, that space has not permitted them to be equally 
fair to every point of view and that they “have not avoided taking eldes,” 
their own posture being “of a rather smudged brand label of 20th century 
liberalism.” With that reservation, the book is likely to be read with 
increasing enjoyment and interest, not so much from the editors’ com- 
mentary, as from the anthology they have chosen from British and American 
law, government reports, academic views, literature and elsewhere, on the 
general debate and particularly on the specific subjects of capital and 
non-capital punishment, human sexuality, family and fecundity, the sanctity 
of human life, obscenity and pornography, and religion. 

Should the courts concern themselves more with morals, how far is it 
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care order are entitled to be heard in adoption proceedings, but they no longer 
have the right to grant or withhold agreement to adoption. Consequently 
there is no need to prove one of the specified grounds for dispensing with 
their agreement. This is indefensible and must eurely have been an oversight. 

This book anticipates every problem of statutory interpretation which is 
likely to arise under the Act. It should be essential reading for all judges, 
practitioners and magistrates’ clerks who handle cases concerning children 
and a main text book for family law and sodal work courses. 


Mary Hares 


ETHICS IN THE PRACTICE OF Law. By GEOFFREY C, HAZARD Jr. of 
Yale Law School. [Published by Yale University Press Limited. 
xviii, 159 pp. Gnc. index). £7:20.] 


Britisu lawyers who recently attended the Centenary Meeting of the American 
Bar Association, which represents some 235,000 of the approximately half a 
million lawyers in the United States, will have had many opportunities of 
discussing with their American counterparts aspects of the ethics of their 
professions. I recall, on one occasion at a barbecue in a “back yard,” 
discussing the duty of a lawyer faced ‘with a client who says that he is going 
to commit murder. Tho conclusion reached was that the sanctity of life 
transcends any obligation of confidentiality and that the lawyer's duty was, 
therefore, to report the client’s intentions to the Polica 


Code of Professional Responsibility suggests that a lawyer may, but is not 
ethically required, to make such a report. This is but one of the many ethical 
dilemmas with which the legal profession can be faced and which this book 
discusses, often in an abstruse manner and suffering from the American 
disease “use a difficult word, or preferably two, when a simple word would 
do,” e.g. “‘correlatively more dilemmatic.” 


valuable or convincing many of the suggested solutions are. Indeed, some 
are, to British lawyers, nothing ehort of startling and unacceptable: 

“The unsettled question is whether a lawyer defending a criminal may 
properly put his client on the stand even when satisfied that the testimony 
will be perjured. The rules as they stand clearly prohibit the lawyer from 
doing so. However, most criminal defence lawyers feel this is wrong and 
many of them actually believe the rule is otherwise; they think the advocate’s 
duty to his client implies that in a criminal case he should conduct the 


on which the British legal profession prides itself and regards as fundamental 
and 


p 
Based as it is upon a diferent legal and political system, much of this 
book, which is, in pert, an aftermath of Watergate, will be of little interest 


REVIEWS 


CHILDREN Act 1975. By Huasa K. Bevan and MARTIN L. Parry. 
[Butterworths 1978. xviii and 307 pp. including Act and index. 
£13:50.] 


main text, Apart from alding com this exercise will undoubtedly 
convince the reader that he his fo fortudate to bo ahia 40 tind to an: explanation 
of the Act which is written with such enviable clarity and precision. The 


Children Act has nightmare characteristics, not only is it being implemented 
gradually, but also it legislatea by reference to other Acts so that many 
of its sections are incomprehensible unless the reader has recourse to, and 
is familiar with, the relevant statutes and case law. Furthermore when the 
1975 Act has been fully implemented part I will be repealed by the Adoption 
Act 1976, but not in ite entirety because parts will still be required for the 
purposes of other legislation. Anticipating this, the authors footnote the 


In their preface the authors state that they have tried to bear in mind the 
needs of sodal workers when explaining the law. Certainly social workere 
need a book of this type to refer to because it is essential that they know 
and understand the Act in thet professional capacity. But I wonder whether 
social workers who are unaccustomed to this type of material will readily 
connect the authors’ lucid arguments and statements of principle with the 
emotional stresses and problems encountered by their clients. This is a law 
book and it is rather dry, also law reports are not readily available to social 
workers to put flesh on the bones of legal principle; so although the book 
explains how and why the courts have treated divorced fathers, step parents, 
foster parents and mothers and fathers of illegitimate children in the way 
they have, the onus rests on those who teach law to social workers to describe 
the facts on which a decision was based. 

The keynote section of the Act, section 3, comes under attack, in my view, 
quite rightly. As the authors point out the outright rejection of the para- 
mountcy test was based on misconcetved parliamentary reasoning and an 
excessive significance being attributed to cases involving dispensation with 
parental consent. Insteed they suggest that the peramountcy test should have 
been accepted as a general principle, subject to the rule that the child’s 
welfare is not paramount when the parent’s agreement is in issue, Ironically 
in Re P. [1977] Fam. 25 the Court of Appeal held that section 3 does not 
apply to unreasonably withholding parental agreement although this was the 
very source of its own enactment. Incidentally I would suggest that Re P. 
should be referred to, at least in a footnote, in the paragraph on section 12 
(2) (b), as weil as in the chapter on the rationale of section 3. 

The authors demonstrate with cases like Re P. and Halvorsen v. Hertford- 
shire C.C. (1974) 5 Fam.La'w 184, how courts sometimes fail to understand 
the nature and purpose of legislation about chikiren. Indeed the Court of 
Appeal appears to have done so again In Johns v. Jones (The Times, June 
19th, 1978) where no reference was made to section 56 In a case where it 
must surely have been a crucial consideration. The authors also reveal that 
Parliament has failed to re-enact the rule that for adoption purposes the 
term “parent” excludes a local authority with parental rights under the 
1969 Act. This means that the natural perents of children in care under a 
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It is respectfully submitted that this overlooks one simple, yet 
fundamental point. The efficacy of the injunction relies on the 
applicant’s ability and determination to process his grievance. To 
that extent it is a remedy which helps those who help themselves, 
and tenants will not always be in a position to do this. This leads to 
the second observation. 

The police had been called when the couple were originally locked 
out, and they promised to report the matter to the local authority 
for harassment proceedings to be taken against the landlord. 
Whether they did is not revealed by the case,” but it is submitted 
that contrary to Ormrod L.J.’s view (cited above), this may have 
produced a more expeditious result. The existence of a legal right 
does not guarantee its enforcement. And where an independent 
mechanism already exists to further implementation of such rights, 
it is to be regretted that they are not pursued with more vigour. 


DEREK MORGAN. 





38 But sec Lawton LJ. at p. 443. 
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was evicted. I myself would not have regarded... £1,000 as 
excessive for vated damages. But even assuming it was, I 
would ask mysli the question whether the judge was entitled 
to add something for exemplary or punitive damages.” *° 


Coupled with this contention was an argument to the effect that in 
reaching the figure of £1,000 the judge had not gone through the 
“ mental process” which strict compliance with Rookes v. Barnard 
would demand when awarding such damages.™ However, Goff L.J. 
remarked,™ Lord Devlin had addressed himself specifically to 
directions to be given by a judge to a jury. This was not a jury trial, 
but a county court decision. It was not, as his brethren pointed out, 
a high court judgment after trial, and the judge may not have had 
full library facilities available to him. Indeed, it was clear that 
Rookes v. Barnard was not produced in court for the judge's 
consideration.“ In such circumstances: “. .. a sum awarded by the 
way of exemplary damages is not to be weighed in nice scales. It is a 
question for the judge, having heard all the evidence, to award such 
sum as he thinks proper.” * The task for the appellate court is then 
to consider whether such an award could be justified as compen- 
. sation (Le. aggravated damages), and if it could not, to consider 

whether or not in all the circumstances the punishment (ie. 
exemplary damages) was excessive.* The court upheld the award of 
£1,000 damages. 

One further comment, however, appears appropriate. Drane’s case 
illustrates an important defect in those provisions ™ designed to 
protect a dispossessed tenant. The tenants were excluded from their 
home for a period of 10 weeks. An examination of the chronology 
of the events, however, shows a lack of inspired activity on behalf 
of Mr. Drane and his advisers. Repossession could have been 
achieved within four to six weeks, given that the appeal procedure is 
open for use (and abuse) by a landlord. From this, two conclusions 
may be drawn. 

First, one may view with some scepticism the optimistic view of 
Ormrod LJ. in McCall v. Abelesz™: 

“The civil remedy of injunction is particularly valuable in 
[disputes between landlords and tenants] which require the 
rapid intervention of the court to stop some unwarranted con- 
duct or to restore the status quo within a matter of hours or 
days. Such situations... cannot be satisfactorily dealt with in 
the criminai courts... .” 


#0 Lord Denning had approached the matter simply as one of cxomplary dameges. 
See note 2 above, 5 
21 Soo [1964] A.C. 1129, 1227. 
22 [1978] 2 All ER. at p. 444, 





27 [1976] 1 All E.R. 727, p. 733. 
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applies. Additionally this point had not been raised in the county 
court, and therefore could not be raised on appeal. Lord Denning 
noted that the only practical effect of such an objection having been 
made, would have been an application for an amendment of the 
particulars to attach a claim for exemplary damages. That being the 
case, it would clearly have been quite inequitable for the court to 
uphold the appeal on this ground. 

The most important point, however, in the opinion of this writer, 
was the decision of the court that exemplary or aggravated damages 
could be attached to this type of case. As Lawton L.J. said *: “To 
deprive a man of a roof over his head is, in my judgment, one of the 
worst torts which can be committed. It causes stress, worry and 
anxiety.” 

The recent history of exemplary damages has not been a happy 
one, and the restrictions placed on such an award by Lord Devlin in 
Rookes v. Barnard ® are well known. However, in the opinion of 
Lord Denning, the unlawful eviction of a tenant falls quite clearly 
within Lord Devlin’s second exception to the general rule that 
exemplary damages should not be awarded in civil cases, namely, 

“...in cases in which the defendant is seeking to gain at the 
expense of the plaintiff some object... which either he would 
not obtain at all [as in Drane’s case] or not obtain except at a 
price greater than he wants to put down. Exemplary damages 
can properly be awarded whenever it is necessary to teach the 
wrongdoer that tort does not pay.’’ # 


As support for this, Lord Denning cited his own judgment, in 
McCall v. Abelesz,*" where he said that conduct which amounted 
to harassment of a tenant, while a criminal offence,’* did not give 
rise to a Claim for damages, for: “.... I ses no need to give any new 
civil remedy for harassment. As I understand it, the law already 
gives a perfectly good civil action for damages.” 

A further point was the landlord’s contention that £1,000 exemp- 
lary damages was out of proportion to the facts of the case, which 
counsel for the landlord had suggested was a “ comparatively minor 
dispute between landlord and tenant.” * All three judges disagreed 
with this observation. As Lawton LJ. put #: 


“Parliament has said that this kind of conduct is sufficiently 
serious to be made a criminal offence. It follows, in my view 
that the Court is entitled to approach cases of this kind on the 
basis that a very grave wrong indeed has been done to the 


tenant who has been evicted in the sort of way that this tenant 





14 At p. 443, 

15 [1964] A.C. 1129. 

18 [1964] A.C. at p. 1227, and see Goff L.J. in Drane at p. 443. 

17 [1976] 1 All E.R. 727. 

18 Under s. 30 (2), Rent Act 1965. See now Protection from Eviction Act 1977, 
s 1 (2) and (3). 

I Seo Lawton LJ. at p. 443. 
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judge had raised the tort of trespass,* which counsel for the landlord 
argued could not be entertained, as it had not been pleaded. 

(2) That as the particulars of claim did not expressly claim 
exemplary damages, they could not be awarded.” 

(3) That it was not open to the judge to award exemplary 
damages. Alternatively, it was suggested that the award of £1,000 
was too high. 

The Court of Appeal held that trespass need not be specifically 
pleaded. “ The facts are alleged sufficiently, so it does not matter 
what label you put on it”! Lord Denning said: “The judge was 
right. The tenant in the particulars of claim gave details saying that 
three men broke the door, removed the tenant’s belongings, bolted 
the door from the inside; and so forth. Those facts were clearly 
sufficient to warrant a claim for trespass.” ° As authority for this, 
he relied on statements to that effect in Re VandervelPs Trusts 
(No 2), where he had himself said of counsel’s argument: 

“ The more [counsel] argued [that no such action was pleaded], 
the more technical he became. I began to think we were back 
in the days before the Common Law Procedure Acts... . [Now] 
all that has been swept away. It is sufficient for the pleader to 
state the material facts. He need not state the legal result... . 
He can present in argument, any legal consequence of which 
the facts permit.” 


Counsel for the landlord had also argued that a claim for exemp- 
lary damages must be expressly pleaded. Here, a more difficult 
problem arose. As a result of the opinions of Lord Denning and 
Phillimore L.J. in the Court of Appeal in Broome v. Cassell & Co. 
Lid.,™ that exemplary damages need not be expressly pleaded, Lord 
Hailsham L.C. in judgment on the appeal of that case had said that 
he accepted the Court of Appeal’s view, but thought that the practice 
ought to be changed,” as it duly was by R.S.C. Ord. 18 r. (3), which 
provides that “ A claim for exemplary damages must be specifically 
pleaded together with the facts on which the party pleading relies.” 

However, as Lord Denning pointed out, no such amendment has 
been made to the County Court Rules, where the old practice still 





€ The judgment of Lawton L.J. at p. 442 goes some way to answering the land- 
lord's point that this had been raised de novo by the judge. 

1 This was a fresh point not taken at first instance. 

3 Per Judge Lonsdale, Barnet County Court, September 14, 19%, quoted by 
Lord Denning at p. 440. Lawton LJ. at p. considered that the pleadings, (para. 


premises]... ,) was not to be read as a claim for breach of en implied covenant 
for quiet enjoyment. Had that been so, I would have felt some difficulty about this 
caso...” (thid.) See below. 

» At p. 440. 

10 [1974] 3 All E.R. 205, 213, See Scrutton L.J. in Lever Bros. V. Bell [1931] 
1 K.B. 557, 582-583 (CA). 

11 [1971] 2 AH ER. 187, 197. 

13 [1972] A.C. 1027, 1083. 

13 At p. 440. 
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perpetrated gross injustice on his tenants, with a cynical disregard of 
the tenant’s rights and for his own gain. The county court judge 
had called the landlord’s behaviour “ monstrous,” and attached to 
an order for possession of the premises, an award of £1,000 
exemplary damages.* 

In August 1974 Mr. Drane moved into a furnished maisonette, 
leased to him by Mr. Evangelou, at a rent of £25 a week inclusive 
of rates. Eleven months later Drane applied to the rent officer, 
secking a revision of the rent. Thus, annoyed, Evangelou issued his 
tenant (an ineffective) notice to quit.* The rent officer subsequently 
fixed the rent at £16 a week exclusive. Six days later, while both 
tenants were out, the landlord employed three men to empty the 
premises of the tenant’s belongings, some of which were broken in 
the process. Twenty-three days later the tenants successfully applied 
to the county court for an injunction, which the landlord contested, 
having moved his parents-in-law into the maisonette. An appeal 
against the injunction by the landlord was rejected by the Court of 
Appeal, Lawton L.J., (who had the (dis)pleasure to hear both that 
and the present appeal) remarking: “...this Court should take 
every step it can to see that landlords who behave like the defendant 
in this case has behaved should get no benefit whatsoever from what 
they have done.” ¢ 

Still the landlord refused to remove his in-laws, and a second 
injunction was issued to the tenant, who was then given a key which 
did not fit the lock. Finally, ten weeks after his exclusion, the tenant 
applied to commit the landlord for contempt of court, which 
speedily resulted in repossession. The premises had been damaged 
and left in a dirty state. Nonetheless, this could have been rectified 
with some of the £1,000 which the county court judge had awarded 
as “ exemplary ” damages. The landlord appealed against this award 
on three grounds: 7 

(1) That the tenant’s original particulars of claim alleged a breach 
of covenant, for which exemplary damages were not available.” The 


Perera v. Vandiyar would be decided differently today 

court can give damages for the mental upset and distress caused by the 
conduct in breach of contract,” (citing Jars v. Swan Tours Ltd. [1973] Q.B. 233; 
Jackson v. Horizon Holidays Ltd. {1975] 3 All ER. 92). 
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conflict precipitated by use of the Treaty violation procedure of 
Article 169 EEC. Article 169 is plainly available for violation of the 
Treaty by national courts, but the Commission is understandably 
reluctant to use it in such cases.?° The preliminary reference, however, 
provides the national court with a definitive statement of Community 
law, which is binding upon it, thus preserving the uniformity of 
interpretation of Community law at its point of application within 
the national legal order. Needless to say, for the system to work 
smoothly it does require that national courte utilise the Article 177 
procedure ™ and both acknowledge and apply the principles of Com- 
munity law provided by the European Court—and in cases of conflict 
the most fundamental principle is of course that of supremacy. 
English courts have not been slow to acknowledge** the principle 
of supremacy, but they have had a number of difficulties with its 
application™ and an obiter dictum of Lord Denning M:R.* might 
lead one to believe that even more difficulties are kkely in the future. 
In fact, however, in those tribunais where directly enforceable pro- 
visions of Community law have to be considered regularly, it has 
already been established that Community Regulations take precedence 
over Acts, even later Acts, of the English Parliament.™ 

Other Member States have had the similar experience, that it is not 
the highest courts, but those fower in the judicial hierachy, that have 
most easily accommodated the demands of the “ New Legal Order ” 

ee 

created by the European Communities. Davip F 


DRANE V. EVANGELOU 


IN its recent judgment in Drane v. Evangelou + the Court of Appeal 
demonstrated that it was not prepared to stand by as a landlord 


19 See the reply of the E.C. Commission to a question in the European Parliament 
No. 349/65, January 30, 1970, (J.O. 1970, C 20/3). 

20 Case 52/76, Bennedetti v. Munari [1977] E.CR. 163, 167. 

11 Hence the justified criticism of carly attempts to restrict the use of Art. 177 by 


English Courts, See e.g. J. W. Bridge (1975-76) 1 E.L.Rev. 13, 18 regarding Home 
Office Circular No, 149/1973 (CS18/1973) and F. G. Jacobs cea) 90 L.Q.R. 486 
“ guidelines ” laid down by Lord Denning in . Bulmer Ltd. v. 


regarding the 
J. Bollinger S.A. [1974] 3 W.L.R. 202. 

72 Soo e.g. the carty cascs cited by J. W. Bridge ibid. p. 16. Also note 23 below. 

23 Seo e.g. the ming of the EAT. in Snoxell and Davies v. Vauxhall Motors Lid. 
(1977) 12 LT.R. 235 that neither industriel tribunals nor the E.A.T. had jurisdiction 
to enforce “ Community rights,” pet ioe Ee ene 350. Note 
that this aspect of Snoxell does appear to have been disapproved obiter by Lord 
Denning in Shields v. E. Coomes Ltd. [1978] LR.L.R. 263 (C.A,). 

%4 Fetbcstowe Docks and Railway Co. V. Brifith Transport Docks Board [1976] 
2 CM.L.R. 655, 664 (C.A). 

a Sa ee See Ireland TIST), MLR, 5 LIC) ahd alio 
Brack v. Insurance Oficer [19TT] 1 CMLR. 277 (N.LC), Kenny v. Insurance 
Officer Offer IIRI I CMLR- 181 (N.I.C.); and Re Residence Conditions [1978] 2 


28 Seo e.g. the “ ie eae Gt Ae ee ee a ee opan 
Court rendered on the request of the lowest courts cited by G. Bebr (1977) 26 
rero, 241. 

1 [1978] 2 AN ER. 437. 
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are of relevance to the reception of Community law into English 
law. 

First, Simmenthal stresses forcefully that the source of the 
obligation to give primacy to Community law in cases of conflict 
with national law derives directly from Community and not national 
law. Our own European Communities Act * does appear to recognise 
this we in section 3 (1), it accepts that; 

“ any question as to the meaning or effect of any of the Treaties 
or as to the validity, meaning or effect of any Community 
instrument shall be treated as a matter of law (and if not 
referred to the European Court, be for determination as such 
in accordance with the principles laid down by and any relevant 
decision of the European Court).” ** 


In addition section 2 (4) of the Act attempts to create a national 
obligation to give primacy to the “ enforceable Community rights ” 
recognised by section 2 (1), by providing that “... any enactment 
passed or to be passed... shall be construed and take effect subject 
to the foregoing provisions of this section.” Whatever the status of 
this provision under English Constitutional law,” it can be seen 
from Simmenthal that this provision, although expedient, is super- 
fluous since the obligation it recognises derives directly from 
Community law. 

Secondly, by imposing a duty upon national courts to give 
immediate effect to directly enforceable Community provisions 
Simmenthal serves as a useful reminder that the Treaty obligations 
can be as easily broken by judicial decision as by legislative or 
administrative action. The European Court has already established 
that national authorities act in breach of Community law if they 
interfere with the direct and uniform application of Community 
Regulations by, for example, re-enacting them in the form of national 
legislation +" or even by enacting legally binding rules which purport 
to interpret their effect.** It is therefore well within established prin- 
ciples for the court to proscrtbe judicial mechanisms which also 
interfere with the uniform application of Community law by suspend- 
ing the effect of directly enforceable provisions. 

Simmenthal also serves as a demonstration of how useful the Article 
177 EEC procedure can be for reconciling conflicts between Com- 
munity law and national law without resorting to the “head-on” 








ee 

14 y 

18 See eg. Winterton “ Parliamentary Supremacy Re-Examined ” (1976) 92 L.Q.R. 

591, 613. 

18 For support for this view see Usher (1978) 3 E.L.Rev. 214, 217. 

17 e.g. Case 39/72, Commission v. Itatlan Republic [1973] ECR. 791; [1973] 

C.M.L.R. 439. Contrast the paradoxical position of directly effective of 

Directives, see e.g. the stance of the French Conseil d'Etat in HAI and Holzappel 

and comments by Rideau, Bailleaux and Balmond (1977) 2 E.L.Rev. 381. 

18 Case 74/69, Hauptzollamt Bremen v. Krohn [1970] E.C.R. 451 (para. 10). And 
more recently seo Case 94/77, Fratelli Zerbone vV. Amministrato Finanze dello Stato 

[1978] ECR. 99 and Wyatt (1978) 3 EL-Rev. 303, 
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They contended that Italian law required that before an Italian 
court could apply a directly enforceable provision of Community 
law in order to override a later national statute there had to be a 
ruling from the Constitutional Court that the Italian statute was 
inoperative.” The Pretore di Susa then made a second reference to 
the European Court, asking two questions. First, does the EEC 
Treaty confer authority upon national courts to disregard national 
law which conflicts with directly enforceable Community rights, 
without waiting for those measures to be repealed by the legislature 
or declared unconstitutional by the relevant constitutional authori- 
ties? Secondly, and this question was dependent upon the answer to 
the first, if Community law does accept that the operation of 
“ directly applicable ” Community rights can be so suspended, does 
the subsequent repeal of the conflicting national law have in all cases 
a whoHy retroactive effect so as to avoid any adverse effects upon 
those rights? 

In its judgment on March 9, 1978 © the ECJ ruled that provisions 
of the Treaty and “ directly applicable ” measures of the Institutions 
render conflicting provisions of national law inoperative, and also 
“preclude the valid adoption of new national legislative measures 
to the extent that they would be incompatible with Community 
provisions.” Consequently the very admission that conflicting 
national measures had any effect would amount to a “ corresponding 
denial of the effectiveness of obligations undertaken unconditionally 
and irrevocably by Member States pursuant to the Treaty and would 
thus imperil the very foundations of the Community.” “ 

The answer therefore to the first question asked by the Itakian court 
was that a national court which is cated upon to apply provisions of 
Community law is under a duty to give full effect to those provisions, 
if necessary by refusing of its own motion to apply conflicting 
provisions of national legislation, notwithstanding the fact that the 
national provisions were enacted at a later date than the Community 
provisions. This answer clearly rendered the second question 
unnecessary. 

The judgment in Simmenthal thus provides the “ unequivocal 
authority ” 13 which Advocate-General Reisch had previously been 
unable to find for the proposition that directly effective Community 
law takes immediate precedence over subsequently enacted national 
law without the necessity for the national courts to await a decision 
of their own constitutional authorities. However, the problems dis- 
cussed in Simmenthal do raise a number of more general issues which 


FTG ee ee as SE CO ee enber 30 1279: Note 
that Italian laws incompatible with Community law are unconstitutional and hw 
1239/70 itself was so held in judgment No. 163 of December 22, 1971. This did not 
affect admissibility before the European Court, seo [1978] 3 CM.L.R. 282, 

10 [1978] 3 C.MLL.R. 263. 

11 Ibid. p. 283. 

12 Ibid. p. 271. 
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THE SUPREMACY OF COMMUNITY Law IN NATIONAL COURTS 


Ir is a fundamental principle of the European Community legal 
order that in cases of conflict between Community and national law, 
Community law is supreme 1; Community law, that is, as determined 
by the jurisprudence of the European Court of Justice. Without such 
a principle it would be impossible to maimain any form of coherent 
system of Community law, let alone one applied uniformly through- 
out the Member States. Nevertheless, cases of conflict do reinforce 
most poignantly the fact that Member States have indeed “limited 
their sovereign rights,”* and while the European Court has never 
sought to underplay the importance of that basic fact of surrender 
of sovereignty, it has developed its case law under Article 177 EEC 
with considerable skill and has implicitly recognised that the 
superiority of Community law does not imply the inferiority of those 
national tribunals whose task it is to apply directly effective rules of 
Community law.? Uniformity of application of Community law does 
however require that the legal effect of Community rights in national 
law be supervised by the Community Court. 

Is the recent case of Amministrazione delle Finanze dello Stato v. 
Simmenthal S.p.A.‘ the Court of Justice tas had to consider again 
problems caused by directly enforceable rules of Community law 
which conflict with more recent municipal legislation, and it has had 
to rule on the validity under Community law of national con- 
stitutional procedures designed to reconcile the conflict. 

The case arose from an action before the Pretore di Susa brought 
by Simmenthal in which the company claimed the repayment of fees 
it had been charged for the medical inspection of meat which it had 
imported into Italy from France. The inspection had been required 
by Italian law." The company alleged that the fees charged for the 
medical inspections were incompatible with Community provisions 
on the free movement of goods,’ and in particular violated Article 
30 EEC in that they constituted “measures having equivalent 
effect ” to quantitative restrictions on imports.” 

The Italian court then made an application for a preliminary 
ruling on this question to the European Court and on the basis of 
its judgment of December 15, 1976 * ordered that the fees illegally 
charged be repaid with interest. The Italian authorities appealed. 


1 Case 6-64, Costa v. E.N.ELL. [1964] E.C.R. 585; [1964] CM.LR. 425. 
2 Case 26/62, Van Gend en Loos V. Nederlandse Administratle der Belastingen 
[1963] ECR 1; [1963] CMLL.R. 105. 
3 Art. 1 TI only provides for a a reference, not ee ee 
£ Caso 106/77 [1978] E.C.R. 629; 11978] 3 CMI R. 263 

Italian consolidated health laws (Royal Decree No. 1265/34 of July 27, 
1930); i ae E wale of fees Tad ber oie Lae Me cos) Gk Dee ae, 


8) Reg. 14/64/EEC J.O, 562 and Council Reg. (EEC) 805/68 O.J. 1968, 187. 

1 On Art. 30 EEC see W. Van Gaven (1977) 14 CM.LRev. 5. Cf. R. v. Hena, 
R. v. Derby [1978] 1 W.L.R. 1031 (C.A). 

8 Case 35/76, Sirmen ial SpA V. Italian Minister for Finance [1976] E.C.R. 1871; 
[1977] 2 CM.L.R. 1 
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in the composition of the shareholders: in the former case because 
there will be no unjust enrichment to the new controHers and in the 
latter case because recovery will accrue to the creditor. 

The most equitable solution to the windfall problem would be to 
allow pro rata recovery by those shareholders who were minority 
shareholders at the time of breach. A solution along these lines is to 
be found in section 193 (3) of the Companies Act 1948. This solution, 
however, is not without its difficulties. In the farge public company 
it is probably administratively unworkable and the amount recover- 
able by an individual shareholder would be so infinitesimal that there 
would be little incentive to commence an action. Aiso, pro rata 
recovery would constitute a forced declaration of dividend. How- 
ever, if evidence of solvency is adduced then pro rata personal 
recovery by the shareholders should be allowed where the composition 
of the shareholders makes this feasible. As the majority in Abbey Glen 
Property Corp. v. Stumborg refused at the outset to pierce the cor- 
porate veil * the issue of pro rata recovery did not arise. McDermid 
J.A., dissenting, toyed with this idea, and indicated that he would 
have been sympathetic to recovery by T. Ltd. if there was evidence 
that any money recovered would be distributed to the shareholders 
who were actually damnified. However, as there was no such evidence 
he considered that the change in the composition of the shareholders 
should bar recovery by T. Ltd.” 

The most workmanlike solution to this problem would be to vest 
in the court power to make an order in favour of individual share- 
holders where there has been a transfer of control between the time 
of breach and the time of the action. This gives the court a free hand 
to work out the best solution on a case by case basis. Reform along 
these lines has been introduced in other jurisdictions.* Where such 
an order cannot be made, then a change of control] should constitute 
a defence to directors provided the new shareholders have got what 
they bargained for and there is no prejudice to the company’s 
creditors.” This, of course, will not affect recovery in cases like 
Canadian Aero Service Ltd. v. O’Matley™ and Industrial Develop- 
ment Consultants Ltd. v. Cooley ** where arguably there was a wind- 
fall element involved in corporate recovery. But here such recovery 
is justified as the equity of the company is superior to that of the 
directors.” 





D. PRENTICE. 
27 (1978) 85 D.L.R. (3d) at pp. 63-64. 
28 Ibid. at p. 53. 
39 Seo e.g. Canada Business-Co Act 1975, S.C., c. 33, s 233 (c); Perlman 


v. Foldmarm, 160 F.Supp. 310 (1958). 

30 Cf. Regal (Hastings) Ltd. v. Gulliver, supra, note 1. 

31 (1973) 40 DLR. (3d) 371 (S.C.C). 

33 [1972] 1 W.L.R. 443, 

33 It is also interesting to note that McDonald J., at first Instance ( (1976) 65 
DLR. (3d) at 277-278) reflected the broad proposition that a director could with 

carry on a business which competed with that of the company of which 

he was a i 
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dissenting shareholder is given the means to seek redress by way of a 
suitably drafted minority oppression remedy. 


Recovery of windfall profits 

The second matter on which the defendants’ liability turned was 
whether the court would order corporate recovery in light of the fact 
that “[N]one of the shareholders of [T. Ltd.] at the time the breaches 
occurred now owns his shares” and thus to order recovery would 
result in “ shareholders . . . who were not shareholders at the time the 
breaches occurred . . . [receiving] a windfall profit by having the 
value of their shares increased as a result of the moneys recovered 
by” T. Ltd. This, of course, follows inexorably from the corporate 
entity doctrine: the action is corporate and therefore recovery must 
be in favour of the company." A majority of the court in Abbey 
Glen Property Corporation v. Stumborg considered that the windfall 
to the new controllers produced by corporate recovery was not a 
sufficient reason for not ordering the defendants to account. 

Whether or not there is a windfall to new controllers will depend on 
how the shares wero valued at the time of their transfer. If the shares 
were sold on an asset basis valuation, so that the effect of the 
directors’ misdeeds was inevitably reflected in the price, then recovery 
will produce a windfall affect.** In this situation the parties are for all 
intents and purposes ignoring the company’s separate legal entity as 
the shares are being valued as though they represent a right to a 
proportionate part of the company’s assets. Any corporate recovery 
should reflect this fact so as to prevent any unjust enrichment to the 
new controllers. This is the position in a number of American jurisdic- 
tions.** Where the wrong-doing has not been reflected in the price 
of the shares,** or where the company is insolvent,?* then corporate 
recovery should be allowed even though there has been an alteration 





ns. Co. V. Barber, 93 N.W. 1024 (1903); Bangor Punta 
Operations Inc. v. Bangor & Aroostock Rallroad Co., 94 S.Ct 2578 (1974). 

35 Seo og. Rea Express Inc. v. The Travelers Ins. Co., 406 F.Supp. 1289, 13%- 
1395 (1976); Computer Statistics Inc. v. Blair, 418 F.Supp. 1339 (1976); Memorex 
Corp. V. International Business Machines Corp., 555 F. 2d 1379, 1383 (1977). 

26 American Timber & Trading Co. v. Niedermayer, 558 P. 2d 1211 (1976). 

the wrongdoing, that the 
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that this was so. This, of course, was not unlike the unsuccessful 
defence in Industrial Development Consultants Ltd. v. Cooley ® and, 
as in that case, it was also rejected in Abbey Glen Property Corp. V. 
Stumborg for much the same reason: a director could not put him- 
self in a position where he was advancing his own interest at a time 
when he should have been advancing the interest of the company 
which he directed.1* 
(ii) Secondly, it was argued that T. Ltd. did not have sufficient 
resources to exploit the opportunity. The judge at first instance 
accepted that T. Ltd. had a weak cash position ™ but, nevertheless, it 
was a matter of speculation, if the vantous proposals had been put to 
the T. Ltd. shareholders, whether they would not have found some 
way to finance them. Accordingly, in this situation of doubt, the 
defendant failed to establish clearly the fact that T. Ltd. could not 
commercially exploit the ventures. Although McDonald J., cited 
James L.J.’s,” warning against embarking on this type of inquiry, 
implicit in his detailed excursus on this aspect of the case is the prin- 
ciple that if commercial impossibility is clearly proven then this should 
provide a defence to directors who appropriate to their own use a 
maturing corporate opportunity." The desirability of permitting such 
a defence is problematical as it could chill a director’s enthusiasm to 
use his best efforts for the company. 
(ai) Thirdly, it was argued that the Stumborgs had made disclosure. 
After the Stumborgs had entered into the arrangement with F. Lid. 
they informed the T. Ltd. board of directors of this fact and agreed 
to transfer their interest in return for a management contract with 
T. Ltd. The court, however, held that this in no way approached 
the level of explicitness of disclosure needed to constitute a valid 
waiver by a company of its rights against an errant director.1* Again 
implicit in this type of analysis is the assumption that such a breach is 
ratHiable provided full disclosure is made, Whether this is so is 
unclear.” Depite the shortcomings of the rule in North-West Trans- 
portation Co. Ltd. v. Beatty ® there is no reason as a matter of policy 
why ratification should not constitute a good defence provided any 
13 Seo e.g. (1976) 65 D.L.R. (3d) at p. 245; (1978) 85 D.L.R. (3d) at p. 56. 
13 [1972] 1 WLR. 443; G. E. Smith Ltd. V. Smith [1952] N.ZLR. 470. 
u (1976) 65 DLR at pp. 255-256, 
25: Ibid. at pp- 242 286. Strictly soaking ee a ae gas ieie 
vant as T. Ltd.’s co-adventurer, F. Ltd., put up all the cash needed to purchase the 
16 In Parker v. McKenna (1 10 : 

cig (1874) LR. Hagel eho cating This dictum was 


considered ‘ J., in Industrial Develop- 
ment Consultants Lid. v. Cooley [1972] 1 WLR. at p 452H. 
11 For a caso where this pe of defence wat discussed so Minner y. H. L 
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company.‘ T. Ltd. was an investment company, a primary activity 
being investment in real estate in the outskirts of the city of Edmonton. 
In 1964 the defendants, on behalf of T. Ltd., approached F. Ltd., a 
large national company interested in lamd development, with a view 
to T. Ltd. and F. Ltd. entering into a joint venture to acquire and 
develop Hand in the vicinity of Edmonton. After preliminary negotia- 
tions F. Ltd. indicated that it was unwilling to deal with T. Ltd. and 
that it would only deal with the Stumborgs personally. Eventually the 
Stumborgs and F. Ltd. set up a company, G. Ltd., which acquired 
land in the vicinity of Edmonton for development purposes. It was 
this transaction that formed the principal grounds of T. Ltd.’s allega- 
tion that the Stumborgs had breached their Giduciary duty. The liability 
of the Stumborgs turned on ¢wo points: (a) the applicability of the 
corporate opportunity doctrine to the facts in the instant case; (b) 
even if the Stumborgs were Hable, should the court order them to 
disgorge their profits in light of the fact that there had been a com- 
plete change in the composition of the shareholders of T. Ltd. between 
the time of the breach of duty and the time of the action.* 


Corporate opportunity 

The first point—whether the Stunrborgs had breached their fiduciary 
duty by misappropriating a corporate opportunity—was relatively 
straightforward as the facts bore strong similarities to those in 
Canadian Aero Service Ltd. v. O'Malley." In formulating the cor- 
porate opportunity doctrine both the judge at first instance and the 
Alberta Supreme Court favoured the “expectancy test,”* that is, 
liability would only arise where the company has developed an interest 
in or is actively pursuing the particular corporate opportunity.* The 
Telative merits of the various tests for formulating the corporate 
opportunity doctrine have been touched upon elsewhere. Of these 
tests, the “line of business ” © test bas much to commend it as it 
recognises the fact that directors constitute the business eyes and ears 
of the company and therefore they should be obliged to relay to the 
company a business opportunities of potential benefit to it. 

The Stumborgs raised three defences to their Hability to account 
for mis-appropriating the corporate opportunity: 
(i) First, they argued that F. Ltd. would not have entered into the 
business arrangement with T. Ltd. There was convincing evidence 





t Thess changes did not affect the rights of T. Ltd. and for the purpose of this 
note the plaintiff company will be referred to as T. Ltd. 
s In actual fact F. Ltd. did not hold any shares in G. Ltd., the shares being held 


7 (1973) 40 D.L.R. (3d) 371. 8 Seo e.g. (1978) 85 D.L.R. (3d) at p. 44. 
» e.g. Lagarde v. Anniston Lime and Stone Co. 28 So. 199, 201 (1900). 
10 See Prentice (1974) 37 MLL.R. 464468. 

11 Seo e.g. Rosenblum v. Judson Engineering Corp., 109 A. 2d. 558, 563 (1954). 
The White Paper, Changes in Company Law (Cmnd. 7291, 1978), seems to adopt this 
approach in cl. 44 (4) (b). 
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The remark made by Lord Denning, that international law knows 
no rule of stare decisis (at p. 890) to which Shaw L.J. added “ that 
this remains the case even when a particular aspect of international 
law is being looked at as part of the law of England,” ° certainly 
merits the attention of a wider audience of legal practitioners. 

Customary international law develops and changes and, as illus- 
trated in this case, the courts must take cognisance of such change. 
Thus, even though a rule of international law, once incorporated 
into English law by a decision of a competent court becomes the 
law of the land, it does not necessarily follow that this rule cannot 
and does not change; and, assuming such a change may be ascer- 
tained, the continual application of the old rule by the courts would 
make English law inconsistent with the newly established rule of 
international law and, rather curiously, be at variance with the 
rebuttable presumption that—in the absence of express statutory 
provision to the contrary—neither the Crown nor Parliament intend 
to violate any relevant rules of international law. When, however, 
there appears some doubt as to whether an alleged rule of customary 
international law has won the general acceptance of states, or where 
there is a need to clarify the exact contents of this rule, the courts 
must be prepared to resolve the question by obtaining evidence of 
state practice, and by examining state documents and, where neces- 
sary, the judgments of international and other domestic tribunals, 
and to a lesser degree, the opinions of learned jurists. 


ANDREW DRZEMCZEWSKL. 


CORPORATE OPPORTUNITY—WINDFALL PROFITS 


In the course of his judgment in Regal (Hastings) Ltd. v. Gulliver, 
Lord Porter commented on the fact that recovery in that case resulted 
in the new controllers obtaining an “unexpected windfall.” This 
unjust enrichment aspect of corporate recovery, arising from a strict 
application of the comporate entity doctrine, was dealt with recently 
in the Alberta decision of Abbey Glen Property Corp. v. Stumborg.* 

The essential outline of the complex facts in Abbey Glen Property 
Corp. v. Stumborg was as fofows.* The Stomborgs (the defendants) 
were directors and shareholders of T. Ltd. from the time of its 
incorporation until 1969 when they sold their shares. By a series of 
amalgamations amd name changes T. Ltd. became the plaintiff 


actions in rem and in personam relating to ships used for commercial purposes and 
cargoes. This Act does not, howover, apply to any egreement, transaction, contract 
or arbitration entered into before the Act came into force. 

® [1977] 1 AN E.R. 881, 911. 

aun 1h ese anes 134n, 157. See Gower, Modern 
Company Law (3rd ed., 1969), at p. 5 

2 (1976) 65 D.L.R. (3d) 235 (Alt. neh (1978) 85 D.L.R. (3d) 35 (Alt. S.C.) 


214 THE MODERN LAW REVIEW [Vol 42 


It was also held (Stephenson L.J. dissenting) that the prepon- 
derant contemporary rule of international law supports the principle 
of qualified or restrictive sovereign immunity which precludes the 
grant of such immunity to ordinary commercial transactions, as 
distinct from Government acts. Both Lord Denning M.R. and Shaw 
L.J. considered that the rules of international law which form part 
of English law are the prevailing or existing rules agreed amongst 
nations, as defined by reference to decisions of foreign courts, the 
writings of jurists, treaties and conventions and justice, and are not 
necessarily confined to those rules which had been adopted as part 
of English law by decisions of the English courts. The rule of stare 
decisis was held not to be applicable to rules of international law, 
and consequently, even if the bank had been a department of the 
State of Nigeria, it would not have been open for it to plead 
sovereign immunity in respect of an action on the letter of credit as 
the issue of the letter was an ordinary commercial transaction. In 
the eyes of Lord Denning M.R. and Shaw L.J., the intrinsic nature 
of the transaction rather than its object or purpose was the material 
consideration in determining whether the transaction was of a com- 
mercial or governmental nature. Consequently, the fact that the 
letter of credit had been issued for the purpose of a purchase by 
the Nigerian Ministry of Defence in order to build army barracks 
did not make the transaction a governmental act. On this point, 
specific reference was made to the decision of the Supreme Court 
of the United States of America, Alfred Dunhill of London Inc. v. 
Republic of Cuba,‘ a similar case decided by a court in the Federal 
Republic of Germany,’ and the Privy Council case of Philippine 
Admiral (Owners) v. Wallem Shipping (Hong Kong) Ltd.® In addi- 
tion, reference was made to the Council of Europe’s Convention on 
State Immunity,” signed but not as yet ratified by the United King- 
dom, and the law of the European Economic Community, one of 
whose objectives is to ensure the approximation/harmonisation of 
the laws of Member States to the extent required for the proper 
functioning of the Common Market. 

Leave to appeal to the House of Lords was granted. However, the 
appeal was withdrawn as Trendtex’s claim was settled by negotiation 
and payment of a substantial amount by the Central Bank of 
Nigeria.’ 





4 96 S.Ct. 1853, cf. also s. 1603 (d) of the Foreign Sovereign Immunity Act 1976. 
5 Youssef M. Noda Establishment v Central Bank of Nigeria. District Court 

File No. 3/80 14/76, announced August 25, 1976—the decision was 
subject to 


+ [1976] 2 W.L.R. 214, in which the Privy Council presumed that the absolute 
theory still applied to actlons in personam, cf. p. 233. 
T ATS. 74-1972, Art. 4 (1). 
® See also Crarnikow Ltd. v. Centrala Handlu Zagranicznego “ Rolimpex ” [1978] 
1 AI ER. 81 (C.A); and [1978] 2 All ER. 1043 (ELL.). It may be noted that the 
State Immunity Act 1978 received the Royal Assent on July 20, and was brought into 
effect by the Lord Chancellor by statutory instrument. This Act grants immunity 
of most proceedings with certain exceptions. Among the exceptions are 


Mar. 1979] NOTES OF CASES 213 


that the rule of international law on a subject has ch 
from what it was 50 or 60 years ago, it can give effect to 
change, and apply the change in our En law, without 
waiting for the House of Lords to do it.” ? 

In this case the Court of Appeal had to determine whether the 
Central Bank of Nigeria could successfully plead sovereign immunity 
from suit. The plaintiff, Trendtex Trading Corporation Ltd., was one 
of the 80 suppliers who contracted in early 1975 to supply the 
Government of Nigeria with a sum total of 20 million tons of 
cement. The Company contracted to supply 240,000 tons of cement 
and deliver it over a period of 12 months. The defendant bank, 
a separate legal entity modelled on the Bank of England, issued a 
letter of credit for 14,280,000 dollars in favour of the plaintiff, a 
Swiss company, for the price of cement to be sold by the plaintiffs 
to an English company which had contracted with the Nigerian 
Ministry of Defence to supply it with cement for the building of 
army barracks in Nigeria. After a written assurance’ had been 
obtained from the Central Bank of Nigeria that there was no need 
for confirmation by another banker of the letter of credit that the 
money would be available, the plaintiff bought the cement, supplied 
it to the English company and shipped some of it to Nigeria. In 
July 1975 a new military administration took over the federal 
government and, faced with serious congestion of shipping affecting 
all Nigerian ports, it introduced a system of import controls for 
cement and instructed the bank not to pay for consignments of 
cement which had not been authorised under those controls. 

The plaintiff brought an action for damages in the English High 
Court against the bank for failure to honour its obligations under 
the letter of credit and obtained an injunction ordering the bank to 
retain within the jurisdiction a sum of money sufficient to meet the 
plaintiff's claims. The bank, in turn, sought an order to discharge 
the injunction and set the proceedings aside on the ground that any 
proceedings against it infringed the sovereign immunity of the 
Nigerian State. In March 1976, Donaldson J. ordered that the plain- 
tiff’s writ and statement of claim against the bank be set aside and 
all further proceedings stayed on the ground thet the bank was a 
department of state of Nigeria and was consequently immune from 
suit under the doctrine of sovereign immunity, and the injunction 
originally granted by Mocatta J. in November 1975 be discharged. 

The plaintiff's appeal succeeded before the Court of: Appeal (Lord 
Denning M.R., Stephenson and Shaw L.JJ.) i 

The court held, unanimously, that the bank was not entitled to 
sovereign immunity as a department or organ of a foreign state 
since, having regard to its constitution, its powers and duties and its 
activities generally, the bank had not established that it was a 
department of state of Nigeria even though it had been established 
by the state under statute as a separate legal entity. 

3 Ibid. pp. 889, 890. 
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JUDICIAL REAFFIRMATION OF THE DOCTRINE OF ADOPTION 


ENGLISH courts have on numerous occasions held that customary 
international law is incorporated into and forms part of the law of 
the land. In the case of apparent conflict or inconsistency between 
an Act of Parliament and a rule of international law—whether con- 
tractual or customary—the statute is in every case of overriding 
effect, although there exists a rebuttable presumption that neither 
Parliament nor the Crown intended to violate international law, 
Consequently, where possible, statutes and domestic law generally 
must be interpreted so as not to conflict with any relevant rules of 
international law.1 And what if customary international law has 
changed; are the court bound by their former opinions through 
stare decisis? Can earlier decisions be limited or distinguished in that 
they had been decided on the basis of rules of international law as 
understood in England at that particular time? If such a change is 
clearly illustrated, should the English courts be prepared to ack- 
nowledge and apply them? 

In Trendtex Trading Corporation Ltd. v. Central Bank of 
Nigeria, Lord Denning M.R. had this to say on the subject: 


“ [What is the place of international law in our English law? 
One school of thought holds to the doctrine of incorporation. 
It says that the rules of international law are incorporated into 
English law automatically and considered to be part of English 
law unless they are in conflict with an Act of Parliament. The 
other school of thought holds to the doctrine of transformation. 
It says that the rules of international law are not to be considered 
as part of English law except in so far as they have been already 
adopted and made part of our law by the decisions of the 
judges, or by Act of Parliament, or long established custom. 
The difference is vital when you are faced with a change in the 
rules of international law. Under the doctrine of incorporation, 
when the rules of international law change, our English law 
changes with them. But, under the doctrine of transformation, 
the English law does not change. It is bound by precedent. It is 
bound to those rules of international law which have been 
accepted and adopted in the past. It cannot develop as inter- 
national law develops. ... 

Which is correct? As between these two schools of thought, 
I now believe that the doctrine of incorporation is correct... . 
Seeing that the rules of international law have changed—and 
do change—and that the courts have given effect to the ne 
without any Act of Parliament, it follows to my mind inexorably 
that the rules of international law, as existing from time to time, 
do form part of our English law. It follows, too, that a decision 
of this court, as to what was the ruling of international law 50 
or 60 years ago, is not binding in this court today. International 
law knows no rule of stare decisis. If this court today is satisfied 





1 Halsbury’s Laws of England (1977, 4th ed), Vol. 18, pp. 718, 719. 
1 [1977] 1 All ER. 881. 
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an analysis a case such as Ministry of Housing and Local Government 
v. Sharp ** could cease to be subject to strained categorisation as a 
statements case. The economic loss in that case could scarcely 
have been more proximate. The issue of the incorrect certificate 
to the third party was tantamount to the defendant giving away 
the plaintiffs money. 

For those who fear that the development of tort liability as 
described is too revolutionary there is some comfort in the fact 
that Oliver J. held that the action would succeed even if it could 
only be pleaded in contract. His Lordship holds that the defendant’s 
duty was not to register the option within a reasonable time from 
March 1961, but was simply a continuing one to register the option,™ 
which continued to bind the defendant until it was defeated by the 
conveyance of August 1967. The result is that the limitation period 
in contract is equated to the tortious one, by reference to the con- 
tinuing nature of the contractual obligation. 

His Lordship’s recognition of the variety of contractual obligations 
which arise when a solicitor accepts a retainer provides a useful 
perspective on contractual duties. The solicitor’s obligations are 
seen as an amalgam of duties to act and duties to take reasonable 
care of his client’s interests, all defined by the particular matters 
to which the retainer relates. This approach will need to be kept 
firmly in mind by those who are called upon to operate the pro- 
visions of the Unfair Contract Terms Act 1977 which presupposed 
that all breaches of contract can be neatly fitted into, or fall outside 
of, the category of reasonable care.* In reality many contractual 
obligations to take reasonable care consist of, or are closely related 
to, subsidiary obligations to act. 

The Midland Bank Trust case is of considerable significance in 
giving the Hedley Byrne principle the widest interpretation it has 
received from an English court. The position which has now 
been reached is that a professional person exercising his skills is 
subject to a general negligence duty of care distinct from, but 
possibly parallel to, his contractual and statutory duties. Groom v. 
Crocker ™ is the latest example of an established immunity from 
suit in negligence being swept aside by the continued expansion 
of the duty of care. K. M. STANTON. 


a eet The traditional “ foresecability ” test would probably be too wide. 
See Thomson (1977) 40 M.L.R. 714 for a discussion of the techniques adopted by 
the High Court of Australia when faced by such a problem in Caltex OLU (Australia) 

Pty. Ltd. v. The Dredge “ Willemstad ” (1977) 11 A.L.R. 227. 

a2 [1970] 2 Q.B. 223. 
23 Distinguishing Bean v. Wade (1885) 2 T.L.R. 157. 
Tn aul Go Gia’ GI Ca ee m. 2 

problem would be most difficult in a situation in which the exercise of professional 

is ee ae eae A obs. A Gots Chal! Wis ake Canter ace 

case a decision as to the nature of the contractual duty would determine whether an 
exclusion clauso applicable to the facts was to be struck out under s. 2 (1) or subject 

to the “ reasonableness ” test of s. 3. 

a5 [1939] 1 K.B. 194, 
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making tort claims barely worth while and thereby contributing 
substantially to an estimated saving of £40 million a year. 

The choice of the DHSS over private insurers for administering the 
scheme was motivated primarily by its (presumed) lower adminis- 
trative costs ** and the inexperience of private insurers in adminis- 
tering weekly payments on such a scale."* It is by no means obvious 
that the private casualty insurance market would seriously resent 
this reduction of their activities. For one thing, motorvehicle 
liability insurers the world over join in an habitual chorus of com- 
plaint about the unprofitability of this line of insurance, especially 
where rates are controlled.” For another, the proposal would still 
leave them with the more lucrative non-compulsory first-party 
insurance,’* besides residuary liability insurance. 

The Commission’s thoughts on the financing of the scheme are 
particularly revealing of their policy orientation.” By first dismiss- 
ing the idea of funding the scheme out of general revenue, they 
took a firm stand on allocating the cost to the motoring public. 
Indeed, their eventual preference for a levy on petrol (1p per gallon) 
. rather than on the driving licence or car registration or a percentage 
levy on liability insurance was dictated by the finer tuning this 
choice allowed for the most important risk-related factors, viz. 
distance travelled and size of engine.’ While this reasoning bespeaks 
serious concern for internalising the cost to the risk-creating activity, 
and will therefore be applauded by an influential school of micro- 
economists, other factors that might promote allocative efficiency 
were evidently ignored or dismissed. Most prominent among these 
would have been the possibility of exploiting the deterrent potential 
of premiums adjusted in the light of the driver’s or motorvehicle 
owner’s driving record or risk classification. It may well have been 
thought, however, that such factors will continue to be taken into 
account in relation to private insurance cover and that the adminis- 
trative cost of such a reflnement was not worth the effort. One of 
the problems entailed in a differential risk-related rate for first- 
party insurance in this context is that the criterion would be the 
insured’s own vulnerability to traffic risks rather than his potential 
for causing losses to others. In consequence, small cars would call 
for considerably higher premiums than heavy road transport. In the 


34 Report, §1069. The cost of no-fault benefits ts estimated at £54 milion after 
five years’ operation (Report, §1057); the total extra cost of the proposed scheme 
would amount to only £14 millon p.a. 

9s “Which, because of the nature of insurance, we doubt whether Insurance 
could match’: Report, 51026; Tin can ris Tate 10 commimlons and prona, but 
the role of insurance agents could be abolished and profits controlled. For the rest, 
the high expense ratio of liability insurance is the result of the adversary nature of 
fault HabiHty. 6 Report, §1026. 

*7 In New South Wales private insurance companies have virtually abandoned this 
Une to the Government Insurance Office (GIO); in Victoria, it has passed to the 
State Motor and RACV. Cf. Report, Vol IM, §777. 

86 What Americans call “ colision and upset.’ 

®® Report, §§1046-1056 (majority), 1093-1098 (Professor Prest’s dissent). 

1 Report, §§1046-1051. 
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United States, it has been sought to overcome this disadvantage of 
no-fault plans by means of a special surcharge on heavy weight 
vehicles.” The proposed flat levy on petrol would in practice achieve 
the same desired differentiation because of the coincidence trend 
between greater risk potential and petrol consumption. 

As mentioned earlier, tort claims are to survive as a comp- 
lementary remedy to no-fault benefits. The choice of no-fault 
obviously dispensed with the alternative of strict liability.* But 
would it not be advisable to reverse the burden of proof, as under 
the “‘ pedestrian section ” of the Ontario statute? This possibility the 
Commission rejected regardless of its independent merits, not only 
because it would confer an unjustifiable preference over other tort 
victims in general and those injured at work in particular (who also 
have no-fault benefits available to them), but because it would run 
counter to the general sense of the Report which seeks to shift the 
balance of compensation away from the tort system to no-fault.‘ 
This statement is yet another significant expression of the Com- 
mission’s overall sense of direction towards the demise of tort 
liability from the scene of accident compensation. 


Products liability 

The other major retreat from fault liability recommended by the 
Commission is its proposal to extend strict liability to producers of 
defective products.’ The spectacular modern trend in this direction, 
borne on a high tide of consumer protectionism, was launched in 
the United States nearly 20 years ago.* Paralleled by a somewhat 
similar development in France,’ this reform was brought about by 
judicial activism in despair over the prevailing legislative inertia. 
After a period of anxious observation, it inspired in turn reform 
proposals in Europe both on a national and transnational level. In 
England, implementation of the Law Commission report in 1975 
was suspended only on account of the appointment of the Pearson 
Commission‘; while in the meantime a Council of Europe Con- 
vention * and a draft directive of the EEC "° have added additional 
impetus to reform. 


2 See c.g. Uniform Motor Vehicle Adin Reparation Act (UMVARA), $38. 
3 Report, §1067: notwithstanding that motorvehicles are arguably “ dangerous 
things” which, according to another pies eae (infra, at note 39), would 





4 Report, $1074. 5 Chap. 22. 

$ See Restatement, Torts, Second, §402A. Explained from a ‘‘ British” point of 
view, among others, by Waddams, Products Liability (Toronto, ay! ee 
“ Products Liability : Consmmer Protection tn America ” [1969] 

mgs ey PAETA Gh Peas ap paribus ce Fee en De 
Français (1975). 

8 s Report, PUREA See Law Commission, Working Paper No. 64 (1975). 

The Convention is reproduced in Annex 10 of the Report, Analysed by Fleming, 

par Convention on Products Liability (Corne oE of ope (1975) 23 AmJ. 
Comp.L. 729; McMahon, “ Liability for Defective Prod : The Draft Convention 
on Prodneis Bey (1319) Y Eee) 221. 

10 The Directive is reproduced in Annex 11 of the Report, Analysed by Ficker, 
Harmonization Efforts of rook eo AMY Lews pr Buto K International Congress 
of Comparative Law, Budapest, 1978, mimeo.). 
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The Pearson Report in effect recommends adoption of the Stras- 
bourg Convention, not least for the sake of European harmonis- 
ation." It hews closely to the Convention by imposing strict liability 
only on producers rather than on all commercial sellers involved 
in the chain of production and distribution ° such as whole- 
salers and retailers'* stopping short, however, of “ channelling ”’ 
liability exclusively to producers of final products to the exclusion 
of component part manufacturers.’ Like the Convention (but 
unlike the EEC Directive), it also rejects monetary ceilings on 
liability and adopts the definition of a product as defective “ when 
it does not provide the safety which a person is entitled to expect, 
having regard to all the circumstances including the presentation 
of the product.” 15 

The Commission’s preference for strict liability over “‘ no-fault ” 
was based on the difficulty of financing such a scheme on any 
acceptable basis.* Consistently with its approach to road accidents, 
it rightly sought to internalise the cost of these accidents to the 
producer, who would pass it through to the consumer, so that the 
consumer in effect pays for the cost of insuring himself against 
injury '’'—if compulsorily,** at least at the lowest and best calculable 
rate.* This approach does not, of course, necessarily preclude a 
“ no-fault ” scheme. The Commission’s reason for rejecting that 
alternative was its unwillingness to introduce compulsory insurance 
in the products field *°; yet another reason would be that liability 
insurance provides an established vehicle for differential rates fixed 
in the light of the risks associated with the particular producer, so 
as optimally to affect the competitive status of the product and 
affect consumer choice." 

Not that a régime of strict liability is without disadvantages. 
Among these are the inevitably adverse posture between claimant 





11 Report, §1231. 

12 As American law does: see Restatement of Torts, Second, $402A, comment f. 

13 Report, $1244. 

14 Report, §1242. 

15 Report, §1237. No one with American experience would share the Com- 
mission’s evident optimism over this definition (or any other) as a handle to the 
problem of design defects. A late pronouncement: Barker v. Lull Engin. Co., 20 
Cal. 3d 413, 573 P, 2d 443 (1978). 

16 Report, §1223. 

17 Report, §1235. 

18 Contracting-out would be prohibited under the Unfair Contract Terms Act 
1977: Report, §1261. 

1® This, and the need for protecting the consumer who is typically without 
adequate information, provides the answer to “liberal” market economists (e.g. 
Buchanan, “In Defense of Caveat Emptor ” (1970) 38 U.Ch.L.Rev. 64) who would 
a ee tae teenies ot Detete produc Weel fl see eg. 

“The Private Law Treatment of Defective Products in Sales Situations ” 
(i973) 49 initana L.J 8. 

20 Report, §1223. §1266 describes the problem as “ formidable ” without going into 

details, 


21 See generally Calabresi, The Cost of Accidents: A Legal and Economic 
Analysis (1970), who refers to this as the policy of “ general deterrence.” 
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and defendant (or his insurer) and the high operating cost of private 
insurance which, it will be recalled, the Report deemed preclusive 
in the context of road accidents. The recent legislative vagaries in 
West Germany over the structure of its pharmaceutical compensa- 
tion scheme provides an instructive illustration. The original govern- 
ment draft had proposed a fund to be fed and administered by the 
industry,” but at the last moment the (Social-Democraticl } Govern- 
ment seemingly yielded to private insurance interests in settling on 
the medium of strict liability, backed by much more expensive 
liability insurance.* Another advantage of a “no-fault ” scheme is 
that the particular producer of the defective product does not have 
to be identified—a problem now facing a multitude of DES victims 
in the United States.* 

The last-mentioned example also raises a question-mark over the 
Commission’s “ double whammy” of rejecting both any exclusion 
of “development risks” ** and any monetary™* limitation on 
liability.*” The link between these two issues animated the German 
legislation just referred to, which assured compensation to victims 
of development risks and other non-negligence but subject to a 
financial “ cap ” on individual claims as well as on global liability.** 
This seems a better solution than either that of recent American 
statutes enacting a “state of the art” defence or that of the 
Commission whose sympathy for the victims seemed to have blinded 
it to the realities of the financial problems facing especially the 





21 This accounted for a last-minute change of the Council of Europe convention 
draft to allow an option of a guarantee fund in Heu of strict lability (Art. 11). This 
option is briefly noted in §1222 of the Pearson Report. 

3° Artmeimittelgesetz (AMG) 1976, $84. See generally Kloceal, “ Das Neue 
Artznetmittelgesetz " [1976] N.J.W. 1769. 

34 The cancer potential was detected only 15-30 years after the victims’ mothers 


than 200 manofacturers and pharmaceutical records were mostly destroyed: see Noto, 
“DES and a Proposed Theory of Enterprise Liability” (1978) 46 Fordham L.Rev. 
963. The problem is currently before the Supreme Court of California. 

25 Report, §1259. 

46 Tho Report, §1269, does however reluctantly recommend a time Hmitation of 
10 years from the circulation of the product, in Hne with the “ European” legisla- 
tion and a number of industry-sponsored American product hability statutes, One of 

the 


27 Report, $1264. 

3$ The German statute (AMG, §88) limits individual claims to DM.500,000 and 
total liability to DM.200 million. Caps on individual claims are a traditional feature 
of German strict Hability statutes (e.g. automobile) in the belief that they are required 
to procure insurance at viable rates. A giobal cap of 25 million E.U A. ($30 million) 
is also envisaged by Art. 7 of the EEC draft directive which would of course become 


in the interest of attracting investment: Duke Power Co. v. 

Carolina Environmental Study Group, 98 S.Ct. 426, 57 L.Ed. 2d 595 (1978). 
as An Industry spokesman: Raleigh, ‘State of the Art’ Defense” (1977) 4 
Ohio N.U.L.Rev. 249. 
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aircraft ™ and the pharmaceutical industries? and their insurers. 
Admittedly hitherto the modest dimensions of products liability in 
Britain °? (and the rest of Europe) seem to be far from the “ crisis 
besetting the United States **; but growing claims consciousness by 
the public ** and the strong likelihood of repeated catastrophes like 
the thalidomide tragedy presage the wisdom of greater prepared- 
ness. 


Exceptional Risks 


Scattered relics of strict liability survived the nineteenth-century 
triumph of the fault philosophy in most systems of law: almost 
universally liability for dangerous animals, less consistently liability 
for such menaces as runaway fires, collapsing buildings or escaping 
sewage. But already in the latter half of the nineteenth century, as 
the first harbinger of coming change, attempts were underfoot to 
Tationalise these isolated instances into a more consistent theory of 
strict liability. In France this endeavour, based on bold exegesis 
of the famous Civil Code Art. 1384, started an expanding theory of 
strict liability for the control of dangerous things, which almost 
came to offer a solution for industrial injuries (overtaken by work- 
men’s compensation) and by later extension to motor vehicles 
enabled French courts to cope with the increasing risks of modern 
technology without the aid of legislation.** 

By contrast, in England the early promise of Lord Blackburn’s 
genius in Rylands v. Fletcher (1866) was to be frustrated by gener- 
ations of English judges whose failure to understand the rationale 
of that decision and apply it intelligently and sympathetically doomed 





30 The Commission specifically resisted the suggestion by aircraft manufacturers 
to channel Hability to operators, mter aha on the ground that liability for product 
defects was unlimited, unlike that of operators (Report, §1134). The same problem 
figured large in Goldberg v. Kollsman Instrument Corp, (1963) 12 N.Y. 432, 191 
N.E.2d 81. 

31 Industry concern has stimulated measures already in several countries: Germany 
(supra, note 28), Sweden (effective July 1, 1978) and Japan All provide no-fault 


compensation. 

32 The Report, based on a survey conducted by the Commission (§§1201-122) 
estimates 30,000—40,000 injuries p.a. (about 1 per cent. of all injuries) due to defec- 
tivo products other than drugs, an additional 10,000 associated with services, About 
5 per cent. attract compensation, the average being £500. 

33 See Task Force Report, supra, note 20, Chap. V. 

34 At present claims consciousness in Britain appears rudimentary in comparison 
pith the, US. See Repetto 24 (p: 121). Some revealing data regarding 
tart a a a ee Commission's personal injury survey, are found in 
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French Law (2nd ed., 1963), 226-237. 
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this common law venture into strict liability to a precarious existence 
“ complex, uncertain and inconsistent in principle.” > What its 
potential might have become is not so much a challenge to lively 
imagination as brought to reality in the more creative environment 
of American law, as reflected in the Restatement of Torts, §519 
which imposes strict liability on anyone who carries on an ultra- 
hazardous [extraordinarily dangerous] activity for injury resulting 
from its peculiar risk.’ The Pearson Commission’s proposal would 
in substance catch up with this development.’* In the belief that 
behind the few cases where strict liability has been imposed by the 
common law and statute (nuclear and dam risks) a valuable prin- 
ciple could be extracted and more widely and consistently applied,“ 
it recommends the imposition of strict liability on controllers of 
things and operations in two categories—those unusually hazardous 
(like explosives and flammable liquids) and those posing a risk of 
serious and extensive casualties (like public bridges, stadiums and 
dams).** 

Of peculiar interest is the Commission’s choice of method for 
implementing this reform. It first rejects the idea of merely enact- 
ing the guiding principle on the lines of the Restatement and leav- 
ing its application to the courts. The Commission’s distrust of the 
judicial process as a means of legal development in this context may 
well have been influenced by the dispiriting record of the past; it is, 
however, explained on the ground that a long drawn-out process of 
judicial legislation would undermine legal certainty and discourage 
settlements. Instead, the proposed statute should authorise a listing 
by statutory instrament of specific things and operations within the 
prescribed criteria.” This method would at once assure legal 
certainty and provide the flexibility for updating in the light of new 
technological knowledge. 

Neither the problem nor the suggested solution are unique to the 
British scene. For in many countries debate has long been brewing 
over the question whether strict liability should be enacted by a 
so-called “‘ general clause ” (Generalklausel) or by a listing of specific 
applications. The modern Socialist codes have in general followed 
the first alternative,“ though sometimes employing the useful tech- 
nique of specifying a few activities (e.g. motor traffic, railways) by 
way of illustration.“ By contrast, the West German draft of 1967 “ 


37 Report, $1636, citing the Law Commission's conclusion in its report on Civil 
Liability for Dangerous Things and Acttvitles (No. 32), 12. 

38 The definition tn brackets was substituted by the revised Restatement of Torts, 
Second 09m, $519. 

a0 


40 Report, $1642. 
41 Report, §1643. 


49 Report, §1651. 
o “Sources of Increased Danger ”: Soviet General Principles of Civil Liability, 


Art. 90; Civil Codes of Poland (Art. 435, §1); Czechoslovakia (Art. 432); East 
Germany (§344-345); Hungary (Art. 345). 

44 e.g. Tho Soviet and Polish Codes (supra) 

45 Referentenentwurf, §§1c-e HaftpfiG. 
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pioneered the method now advocated also by the Pearson Com- 
mission; though widely supported in the literature,** it has not for the 
time being been enacted. On the contrary, a recent amendment side- 
stepped the issue by merely streamlining the existing descriptions of 
the few specific enterprises (railways, public utilities) without for the 
moment attempting a wider generalisation.’ Evidently, caution is not 
an exclusively British preserve. 

Consideration of space prevents me from commenting on other 
recommendations by the Commission for extending strict liability 
specifically to railways “* and air carriers,‘* which are clearly in the 
mainstream of international regulation. 


CONCLUDING OBSERVATIONS 


I wish to conclude with some comments on the Report’s general 
methodology and tactics. 

First a word concerning the range of the Commission’s recom- 
mendations. I have already deplored the narrow view the Com- 
mission took of its remit, which had the result of foreclosing some 
alternatives regarding the central issue of the future relation between 
social security and tort liability. In particular, we may recall it 
provided the main justification for not considering the total replace- 
ment of tort claims for personal injury, along the lines of the Wood- 
house recommendations in New Zealand and Australia. On the other 
hand, the Commission concerned itself with a plethora of mini- 
issues, resulting in no less than 188 recommendations. With respect 
to a good number of these, the Commission even overrode the Law 
Commission, indeed in a few instances even recommendations 
already enacted by statute. Some of these issues were of a fairly 
technical-legal nature, for example how to calculate net annual 
loss #2 or to select the appropriate multiplier ** and other matters 
relating to the assessment of damages. In view of the minority legal 
contingent on the Commission, one may question the wisdom, even 
legitimacy, of dealing with this level of issues. When differing from 
the Law Commission, the invariable explanation offered was the less 
than ingenuous plea that the scope of the Pearson Commission 
enabled it to take a wider view.” It may well be that the major 


48 Discussed by Deutsch, Haftungsrecht (1967) 383-385. 

47 Gesetz zur Anderung schadenersatzrechtlicher Vorschriften (BGBL 1977.1 
1577). Tho avowed reason was the urgency of Introducing certain amendments (e.g. 
raising the “cape” on strict Habihty for motor vehicle and alr accidents to 
DM. 500,000 capital or an annual pension of DM.30,000) without getting trapped into 
controversial issues: see Kotz, supra, note 53. 

48 Report, $1186. 

4% Chap. 19. Here the Commission is content with the traditional limitations on 
Uablilty under international conventions, 

50 e.g. §412 recommends repeal of the Law Reform (Miscellaneous Provisions) 
Act 1971, s 4 (widow's remarriage), $1477 repeal of the Congenital Disability (Civil 
Liability) “Act ea Lin. 
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issues before the Pearson Commission were too important to be left 
to lawyers (who even in the United States have no monopoly on 
the formation of public policy),™ but it is certainly arguable that 
the Commission allowed itself to be unduly sidetracked into byways 
where other bodies are at least equally, if not better, qualified. 

On a more positive note, one cannot but applaud the diligence 
with which the Commission pursued its fact finding and investiga- 
tions into the operation of alternative systems abroad.’ Thirteen 
Annexes to the Report (Vol I), containing amongst others two 
lengthy medical reports on pre-natal and birth injury, the whole of 
Volume II on Statistics and Costing and Volume III on Overseas 
Systems of Compensation provide ample evidence of the energy and 
breadth of the inquiry. A demanding model had of course been set 
by the historical Woodhouse Reports and the pattern followed by the 
Law Commission. The Introduction to the Report relates in some 
detail the procedures adopted, the journeys undertaken and the 
manner in which the evidence was gathered. Pro-Europeans and 
comperatists will find satisfaction in the Commission’s evident con- 
cern to profit from experience abroad and to promote harmonis- 
ation, with due awareness however of the varying legal and political 
environment in which these systems operate. Here again, at least to 
American eyes, Britain is steering closer to Europe than to her com- 
mon law cousins overseas. In Europe, on both sides of the political 
divide, the compensation picture is today increasingly dominated by 
the social security system. The Socialist and Scandinavian countries 
show most clearly the process of erosion of the tort system which 
the Commission proposals are designed to hasten also for Britain 
in the closing decades of the century. The United States, on the 
other hand, seems bent on a very different route. There the federal 
social security system still makes virtually no contribution to the 
compensation of accident victims; even the prospects of a minimal 
national health programme are fading fast under the impact of 
current inflation and the widespread anti-tax sentiment.** The tort 
system has therefore had to bear a proportionately larger share of 
the overall compensation effort than in European countries, and 
one that is ever increasing under the pressure of rising popular 
expectations of protection against the calamities of life. This 





54 AJl the same, the total absence of any member from the academic legal com- 


55 See Report, Vol. OI, Chap. 10. 

56 This has prompted one of the severest critics of the tort system to promote no- 
fault through private bargaining instead of legislation: see O'Connell, “ Transferring 
Injured Victims’ Tort Rights to No-Fault Insurers: New ‘Sole Remedy’ Approaches 
to Cure Liability Insurance Is” [1977] U.DLL.F. 749; ibid. “ An Alternative to 
Abandoning Tort Liability: Elective No-Fault Insurance for Many Kinds of Injury ” 
(1976) 60 Minn.L.Rev. 501. 
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explains the escalation of awards no less than the spread of strict 
liability and no-fault schemes, operated in conjunction between the 
common law and private insurance, 

Finally, one of the most pleasing features of the Report is its 
general style and level of discourse. It succeeds in being at once 
business-like and yet civilised and humane—not an easy balance to 
strike when dealing with human problems on a global plane. Its 
reasoning reveals an appealing convergence between prosaic con- 
siderations over costs and administrative feasibility on the one 
hand, and appeals to social fairness on the other. Its holistic 
approach resulted in a realistic and functional view of the inter- 
relationship between social security, tort liability, no-fault com- 
pensation and private insurance—a far cry from the naive and 
jejune efforts of the Law Revision Committee in the thirties. Its use 
of economic theory was selective, but only disciples of orthodoxy 
would impugn the Commission’s right to its own system of prefer- 
ences. Its economic and social views will of course be part of the 
pending political debate over its specific recommendations. 


JOHN G. FLEMING * 


* Shannon Cecil Turner, Professor of Law, University of California School of Law, 
Berkeley; Editor-in-Chief, The American Journal of Comparative Law. 


THE FRENCH LABOUR COURTS— 
AN INSTITUTION IN TRANSITION 


AT a time when the working of British industrial tribunals is under 
examination it is interesting to consider the problems currently 
facing their French counterparts, the conseils de prud’ hommes. 
Despite the many differences between the two, both institutions 
suppose the adjudication of certain disputes arising out of individual 
employment law by specialised tribunals set apart from the main 
court structure, in which sit representatives of employers and trade 
unions. The French tribunals are, of course, much the older. With 
their origin in legislation of the early nineteenth century,’ they can 
justly claim to be the oldest extant Jabour courts in the world. They 
were studied by the Donovan Commission,” and had that body’s 
proposals for an industrial court, in which both conciliatory and 
adjudicatory functions were to be found, been accepted, the current 
British industrial tribunal would show an even closer similarity to 
its continental neighbour. 

For some years now the conseils de prud'hommes have been the 
cause of friction between trade unions, employers’ associations and 
governments in France. No less than seven sets of proposals for 
reform have been mooted in the past decade but, apart from the 
important procedural changes which were introduced in 1974, the 
debate on structure and operations has so far been without legisla- 
tive consequence. Now, however, major reforms of substance have 
been made by a new law.’ It is thus an appropriate time to consider 
the working of the conseils * and their future, the more so since the 
materials available in English do not take account of the most 
recent developments. It is proposed to preface an examination of 
the two major controversies associated with the conseils by an 
account of their general functioning, in which recent and proposed 
changes are studied. 


STRUCTURE AND PRINCIPLES 


Detailed accounts of the general organisation and history of the 
conseils already exist * and will not be reproduced here. The brief 


1 For detalls seo M. David, “ L’évolution historique des consells de prud'hommes 
en France,” Droit Social (henceforth D,S.), Numéro Spécial No. 2, aL 

3 Cmnd. 3623, para. 584. 

3 Lol No. 73-44 da 18 Janvier, 1979. Journal Offictel du 19 janvier, p 

4 The leading study is W. Mtharwe an F, Moyet The French labor 
courts: T L 1966, Which i prisien oh ‘he baal of observation of the 
Paris consell in action. Reviewed by O. Kahn-Freund (1967) 81 H.L.R. 263. See too 
X. Blanc-Jouvan in Labor courts and grievance settlements in Western Europe (ed. 
B. Aaron), 1971, pp. 15-37. 

5 In addition to sources cited in note 4, seo D.S. Numéro Spécial No. 2, 1974, 
which is devoted to “La furidiction du travall en France"; H, Solus and R. Perrot, 
Droit judiciaire privé, 1973, Tome H, pp. 164-207; Y. Delamotte, Rapport français 
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description which follows concentrates on those features which may 
be particularly interesting to a British observer. 


Jurisdiction 

In common with British tribunals the conseils have jurisdiction 
over disputes arising out of individual employment law, but, like 
them, their competence in this area is far from exclusive. Only those 
disputes, arising in the course of a contract of employment or 
apprenticeship, which are of an individual nature are covered.* The 
first of these criteria does not cause undue difficulty (though it is to 
be noted that the acid test of a contract of employment in France 
is the existence of a relationship of subordination between employer 
and employed") but the other is more troublesome. The distinction 
between collective and individual disputes has never been satisfac- 
torily defined by case law or doctrine, but this causes less problems 
in practice than might be imagined. The clear tendency displayed 
by the courts in recent years has been to enlarge wherever possible 
the competence of the conseils de prud'hommes by classifying dis- 
putes apparently collective as legally individual.* Thus a test case 
on the interpretation of a collective agreement, brought by an indi- 
vidual employee whose interests are potentially affected, is as likely 
to be classed as ‘‘ individual”? as one based on a simple demand 
for wages due. Within the limitation that the dispute must be 
“ individual ” the jurisdiction of the conseils is notably wider than 
their British counterparts in that, first, they commonly apply both 
statute and common law relevant to the subjects within their grasp, 
and, secondly, they are open to hear complaints brought by em- 
ployers against their employees as well as the reverse. In practice, 
however, less than 5 per cent. of their cases are initiated by em- 
ployers. Similarly, in theory the conseils may hear disputes arising 
in the course of a continuing relationship, but in practice this rarely 
happens.* The overwhelming majority of cases concern dismissat 
and its consequences. 

Trade unions have an important role as initiators of claims, for 
they are empowered by the Code du Travail not only to act when 
the interpretation of a collective agreement is in issue,’® but may 


pour le ix congrès de l'association internationale de droit du travail et de la securité 

pea Ue reir aid id ah pry ered lr “Les consells de prud’hommes: 
cadres juridiques et cadres sociaux de leur fonctionnement,” L’ Année Soctologique, 

Vol. 27, 1976, 144. 

s Art, L.511-1 Code du Travall. 

T See, e.g. Cour de Cassation, chambres réunies, May 21, 1965, Bull-chréun, No. 

5, p. 6, (Docteur Wattex et autres c. Société de secours minière.) 

8 G. Lyon-Caen and J PéHesler, Les grands arrêts de droit du travail, 1978, 


° G. Adam, ‘Les salariés ct les consells de prud'hommes,” D.S. Numéro Spécial 
No. 2, 1974, 70, 84. J. Audinet, “ Une année de coosel de prud'hommes, Marseille 
1966,” D.S. 1970, 33, 36. 

19 Art, L.135-4 Code du Travail, By this provision they can olther intervene 
directly (provided the individual whose interests are in issue does not object) or they 
can associate themselves with a claim which has already been brought. 
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also constitute themselves partie civile and intervene directly when- 
ever there is to be found anything of direct or indirect prejudice to 
the collective interest of the profession they represent."! This notion 
of “ collective interest ” is widely interpreted and developed in the 
case law. For example, a union would be entitled to challenge the 
disciplining of a member of the works’ council (comité d'entreprise) 
for allegedly exceeding his functions, or a decision by an employer 
which has consequences for a whole group of workers, such as the 
interpretation of a statutory provision relating to employment.” 

The conseils have no criminal jurisdiction, and in keeping with 
French tradition they have no standing when the employment 
relationships of public employees (fonctionnaires) is in question. 
Such workers are subject to public law, applied by administrative 
officials and tribunals under the control of the Conseil d’Etat. 

The doctrine of the separation of powers has recently been at 
the source of a bitter controversy over the jurisdiction of the 
conseils in certain cases of dismissal. The background is the law of 
January 3, 1975, relating to what might broadly be translated as 
redundancy dismissals (licenciements pour cause économique). Such 
dismissals must be sanctioned by an administrative official (Pinspec- 
teur du travail) and it has been maintained that, because of the 
intervention of the administration, the conseils, as part of the 
ordinary judicial structure, are precluded from examining the merits 
of the dismissals for the purposes of unfair dismissal, until any 
appeal from the administrative decision has been exhausted. In 
practice this is an argument which works to the detriment of em- 
ployees who might well wish to challenge as unfair a dismissal 
approved by the inspector. It has been estimated that a wait of 
several years could be necessary before an appeal to the Conseil 
d@’Etat had run its course and the conseil de prud’hommes could 
proceed with the matter, and of course so lengthy a wait renders 
the residual jurisdiction of the conseil useless in practical terms. It 
has not yet been authoritatively decided whether this argument is 
well founded, but in an attempt to obviate what is perceived as a 
major threat to workers’ rights, a group of left-wing M.P.s in the 
autumn of 1978 promoted a bill to amend the relevant section of the 
Code du Tra 


Organisation 
The creation of a conseil is achieved by ministerial decree but 
finance and every-day running is the concern of the communes 


11 Art, L.411-11 Code du Travail 

13 M. Petit, “La constitution de partio civile des syndicats devant la furidiction 
prud ” Revue Pratique de Droit Social, No. 363, 1975, 213. 

13 Art. L.122-14-3 Code du Travail, 

14 Proposition de lol, tendant à reconnaftre la compétence de la juridiction 
prud’homale sur l'ensemble du contentieux relatif au droit de licenciement. Assemblée 
Nationale No, 553, September 7, 1978. See also tho Rapport au nom de la Commis 
sion des des lols constitutlonelles . .. sur le projet de lol [No. 321] November 8, 1978, 
Sénat No. 62, p. 18. 
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within its territorial jurisdiction. For the future the State will take 
over financial responsibility, and this should greatly facilitate the 
extension of the patchy coverage now provided. At present only 
40 per cent. of the population live within areas covered by con- 
seils,!5 and there is no doubt that the reason for this is partly 
financial. Under the old law the agreement of local government was 
required before any new conseil could be introduced by decree, and 
the knowledge that the community had to bear the operational costs 
acted as a strong disincentive. Even when established a conseil could 
suffer from the parsimony of its commune: in one conseil in the 
the suburbs of Paris the secretary was obliged to work from home 
for want of a public office." It has been observed ™ that the distribu- 
tion of conseils throughout France followed closely the concentra- 
tion of traditional, old-fashioned industry and that recently developed 
regions, such as Provence and the Côte d’Azur were relatively 
deprived. Even where conseils did exist, there was still no guarantee 
that the service they provided would meet local demands, Each 
conseil might in practice comprise as many as three sections, each 
competent to deal with litigation affecting different types of em- 
ployment, and in the absence of the appropriate section a litigant 
was obliged to address himself to the residual jurisdiction of the 
local tribunal @instance. It was the constitutive ministerial decree 
which specified the sections in any particular conseil and while all 
263 (April 1977) had the basic industrial section, only some three- 
quarters had a commercial section (competent to deal with non- 
manual employment) and less than one-fifth had an agricultural 
section. There remained the theoretical possibility, dating from a 
decree of 1958, of a general section, but not one of these had to 
date been created. Professor Lyon-Caen has estimated that, because 
either of the total absence of a conseil in a region, or because of the 
absence of an appropriate section, over half of all individual disputes 
fell outside the prud’homale jurisdiction." 

The extension of territorial and substantive jurisdiction is one of 
the main aims of the current reform. In future there is to be at least 
one conseil within the jurisdiction of each tribunal de grande 
instance, with the possibility of more being created by decree of the 
Conseil d’Etat after consultation with local representative bodies. 
Furthermore the organisation of the sections is altered, the most 
important change being the introduction of a section specifically 
charged with hearing claims concerning white-collar workers 
(cadres). Within each section there may be one or more chambres, 
allowing for further specialisation amongst the conseillers. 

These reforms should go some way towards reducing the long 
delays which in recent years have become associated with proceed- 





15 Delamotte, op. cit. p. 9. 

1¢ P. Biidre, “Roeforme des conseils de prud'hommes,” Informateur du Chef 
d'Entreprise (1976), 406, 409. 

17 G., Adam, op. cit, 75, 18 Le Monde, November 29, 1977. 
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ings before the conseils in the larger towns. In Paris the over- 
crowding has become a national scandal, with delays on average 
of well over a year between the making of an application and the 


final disposal of a case.” 


Personnel 


No professional judges sit in the conseils. The conseillers are fully 
accredited magistrates, but they are elected from the ranks of 
ordinary workers and employers by their peers. The constitutive 
ministerial decree fixes the number of seats for conseillers in each 
section, and these are filled by the election of candidates, drawn in 
equal numbers from both sides of industry. This bipartism has tradi- 
tionally been regarded as essential to the institution and, as a recent 
decision of the Conseil d'Etat * illustrates, remains so. 

In 1974 important procedural reforms were introduced by minis- 
terial decree, and one of the innovations was the granting of official 
recognition to a practice which had for long prevailed in the 
conseils of Paris and certain other large towns. To speed up the 
hearing of a case, it had become common for an investigation of 
the merits of an affair to be undertaken by one or more conselllers, 
termed for this purpose conseillers rapporteurs. These specially 
appointed investigators submitted recommendations for the disposal 
of the case which were usually accepted and applied by the full 
conseil, with much saving of time and formalities. This useful 
practice was in 1974 finally sanctioned in the Code du Travail, but 
the Conseil d’Etat decided that the new law was defective in that 
it, along with another which gave extensive power to an emergency 
(référé) judge, raised the possibility that essentially judicial functions 
might be exercised by a single conseiller alone. Such a possibility 
was incompatible with “le principe de Ja parité prud’homale”’ and 
so was in part annulled.’ 

The actual election of conseillers is at the centre of one of the 
most fiercely contested issues concerning the future of the conseils 
and is discussed separately below.?? Suffice to say here that, at 
present, candidates are elected for a period of six years and that, 
while in theory any private individual fulfilling the necessary electoral 
qualifications may present himself for election, in practice those who 
are successful are sponsored by either ah employers’ association or 
trade union. On the employers’ side the main nominating organ- 
isation is the Conseil National du Patronat Frangais, the equivalent 
of the C.B.I. On the trade union side it is the communist-inspired 





1% B. Dethomas, Le Monde, February 28, 1973, May 7, 1975. 

20 Conseil d'Etat, February 11, 1977. Seo M. Gentot, “Le contrôle de la 
de la reforme de la procédure prud'homale par le décret du 12 septembre 1974,” 
D S. 1978, 39. J. Normand, Revue Trimestrielle de Droit Civil, No. 4, 1977, 808 

71 But the appointment of two matched conseillers to perform fonctions 
remains of course possible, as also does the appointment of a single conseiller 
docs not have to exercise such functions. Cf. Syndicalisme, No. 1648, 1977, 16. 

23 pp. 279-282. 
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Conféderation Générale du Travail which exercises the greatest 
influence, with over 70 per cent. of worker conseillers affiliated to 
it. The radical Conféderation Française Démocratique du Travail 
has a majority of the remaining conseillers and the balance is shared 
out amongst several smaller unions.™ Under the old law election 
was by majority vote, but the recent reform introduces a system 
of proportional representation, and the possibility of postal voting. 

Once elected, worker conseillers are entitled to unpaid time off 
from their work to enable them to fulfil their judicial functions 7*; 
the current reform extends to them special protection against dis- 
missal and also establishes the principle that their training (for 
which it is proposed to give a right to time off work) is the financial 
responsibility of the state. 

The conseillers are judges without legal qualification, yet they 
are called upon to interpret and apply legal materials, in the form 
of legislation and jurisprudence, as well as to determine issues of 
fact. The absence of qualified lawyers on the bench inevitably im- 
poses limits on their competence, but although this fact has been 
used ** as an argument against any enlargement of the role of 
conseils, we have seen that such an extension is currently envisaged. 
In the present circumstances (and even more so in the future) the 
secretary who is attached to each conseil has a vital job—even, it 
has been suggested,?’ transforming the much-vaunted bipartism into 
tripartism. In practice the secretary has a knowledge of the basic 
law relevant to the jurisdiction, though this is as likely to be derived 
from practical experience as from formal training. It is in the drafting 
of the written judgment delivered in every case that goes full distance 
that he becomes particularly important, for not uncommonly the 
conseillers will decide the outcome and then leave it to their secre- 
tary to produce reasons which reconcile the decision with the 
appropriate legal rules. It is part of the price of having demo- 
cratically elected lay judges that essential legal and editorial skills 
must be available elsewhere, and though it would be misleading to 
suggest that this is generally so, there is no doubt that the members 
of some conseils are quite simply incapable of producing the written 
judgment expected of them. For some time it has been the bitter 
complaint of the secretaries as a class that they have been denied 
the status and conditions of employment their responsibilities merit, 
and last year their grievances were aggravated by the consequences 
of a new law* designed to promote free access to the conseils 


33 P, Cam, “ Juges rouges et droit du traval,” Actes de la recherche en sciences 
sociales, January 1978, No. 19, 2, 6. ™ e.g. CF.T.C, CG.T.-F.O., C.G.C. 

a5 Art, L.514-11 Code du Travail. 

26 J, H. Roche, “Les conseils de prud'hommes,” D.S., Numéro Spécial No. 2, 
1974, 33, 34. It bas been argued (Cahiers Prud'homaux No. 5, 1975, 1) that a 
statistical analysis of successful pleas en cassation shows the legal quality of decisions 
rendered by the conseilh as relatively poor. 

37 McPherson and Meyers, op. cit, 40. 

28 Lol du 30 decembre, 1977 sur la gratutté des actes de justice. Journal Officiel, 
December 31, 1977; Syndicahame, No. 1689, 1978, 16. 
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which incidentally deprived them of certain small but significant 
additional sources of revenue. The result was industrial action in 
which the secretaries refused to edit judgments, a measure which 
in effect paralysed the working of the conseils and added to the 
delays previously mentioned. However, the government has now 
acknowledged the strength of the secretaries’ claims and in the 
projected parcel of reforms there is one which will improve their 
conditions of employment by bringing them within the category of 
judicial civil servants from January 1979. 


Procedure 


The important role of the conseils as arbitrators in the settlement 
of individual disputes is emphasised by the existence of compulsory 
conciliation as a preliminary to the making of any judicial award, 
and though in recent years less cases are settled this way, still some 
30 per cent. are.™ Historically, a spirit of conciliation and com- 
promise has always been an important part of the ethos of the 
institution. It has been observed that the provision of conciliation 
facilities is particularly useful in cases involving small employers 
who do not recognise trade unions, for the conciliation bureau of 
the conseil may well represent the natural forum for discussion and 
explanation between the parties. By comparison the fact that 
medium and large employers are likely to have grievance procedures 
of their own means that by the time a dispute is referred to the 
conseil it is probable that an important point of principle is at 
stake, and accordingly a compromise solution is less attractive. 
Conciliation too is subject to the principle of bipartism and proceed- 
ings are carried out by a matched pair of conseillers sitting in 
private. The procedural reforms of 1974," of which mention has 
already been made, gave new powers to the bureau de conciliation, 
with the intention of halting the declining importance of this part 
of the conseils functions. Though there is as yet no empirical 
evidence to tell whether this has been successful, it is certainly the 
view of practitioners that this stage of the proceedings has taken on 
a new significance. Now the bureau de conciliation is empowered °! 
to require the production of certain essential documents (under 
threat of astreinte) and the payment of up to three months’ salary. 
These reforms have been welcomed by the C.G.T. in so far as they 
ease the congestion and delays experienced by workers seeking 
remedies before the conseil’? and certainly they mean that there 
now is the possibility of early sanctions in the not infrequent case 
of the employer who simply ignores a summons to appear. 


29% Rapport syndical, D.S., Numéro Spécial No. 2, 1974, 38, 44. ras oe 
represents a sharp falling-off from the settlements obtained in pre-war times, when 





(1975), 69, 31 Art, R.516-8 Code du Travail, 
32 M. Petit, “ L'audience de conciliation en matière prud’homale,” Revue Pratique 
de Droit Social (1975), 285. 
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Assuming conciliation proves impossible, the complaint will 
generally be referred to the second stage in the proceedings, the 
bureau de jugement. This will hear the parties after a delay which 
varies according to local conditions, but can be over a year in Paris. 
Judgment is given following a public hearing of the case before a 
bench of four conseillers, paired as usual. In the event of an equal 
division of opinion among the conseillers the complaint proceeds to 
a third stage, which comprises yet another session of the bureau de 
jugement but this time with the addition of a fifth member, the 
juge départiteur, who is a professional local magistrate (juge du 
tribunal @instance) brought in to provide a casting vote. It is a 
commonly voiced complaint >° of the trade unions that this pro- 
cedure, given the predominantly conservative tendencies of the 
judiciary, provides a strong incentive for worker conseillers to com- 
promise their views in the face of determined opposition from their 
employer counterparts. Another explanation of the infrequent use 
made of the juge départiteur is that recourse to him is seen by the 
conseillers as an indication that they have failed in their functions." 
Since the deliberations of the conseillers take place in secret, 
research into the decision-making processes is not possible. 

From the bureau de jugement two kinds of “‘ appeal ” lie. Appeal 
in matters where the sum in question exceeds 3,500 francs (approx. 
£450) lies to the local Cour d’Appel on fact or law; thereafter there 
is the possibility of a pourvoi en cassation to the Cour de Cassation.?* 
Where none of the demands of the complainant exceeds this sum, 
no appeal, strictly speaking, is permissible, and the only way of 
challenging the decision is to go directly en cassation. The differ- 
ence, of course, is that the Cour de Cassation never redecides the 
case. It simply considers whether the inferior court has correctly 
applied the relevant law and, if it thinks it has not, it will quash the 
erring judgment and remit the case for rehearing to a different 
court of the same stature. Both appel and pourvoi en cassation mean 
a return to the jurisdiction of professional magistrates, and for long 
there has been discussion ** of the possibility of extending the 
specialisation which is found in the conseils to these levels. No 
such reform, however, is presently envisaged. Any specialised tri- 
bunal at appellate level would no doubt be headed by a professional 
magistrate, and thus would escape the principle of parity between 
workers’ and employers’ representatives which is so cherished by 
the main trade unions. For the same reason, the more radical sug- 
gestion that the present jurisdiction of the conseils should be 
transferred to a new chambre sociale attached to each Tribunal de 
Grande Instance has made little progress outside academic circles. 


3 eg. J.-P. Murcler, “La justice du travail: apparences ot realités,” Lumière et 
Vie, No. 135 (1978), 17, 19. 
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Under the general heading of procedure there remains to be 
mentioned the functions of two specialist sub-divisions of the con- 
seils. Since the reforms of 1974 each tribunal may appoint certain 
of its members to act as référés or rapporteurs. The competence of 
the latter as judges of inquiry and report has been described above, 
and it will be remembered that the practical effect of the decision 
given by the Conseil d'Etat in 1977," was to require that these 
functions be carried by a pair of matched conseillers and not by one 
alone. The référés pruď homaux enjoy the same limited powers as 
the modernised bureau de conciliation, but, unlike the bureaux 
(which may meet only at intervals of two to three weeks) the référés 
were intended to provide remedies in cases of urgency. The Conseil 
@’Etat’s decision undoubtedly reduces the efficacy of this emergency 
procedure; where there is parity there is also the risk of deadlock, 
and, on a practical level, the chances of two part-time judges being 
able to extricate themselves from their commitments and convene 
at short notice are not high. However, the loss of an effective référé 
prud homal has been little mourned, even by the trade unions, since 
the role originally entrusted to the office by the 1974 décret was very 
limited. For example, it remains possible for a party to choose as 
emergency judge the President of the Tribunal de Grande Instance 
who, moreover, enjoys more extensive powers than the référé 
prud’homal. The decisions of the Conseil d'Etat was much more 
vigorously attacked because of what it did to clip the powers of the 
single conseiller rapporteur, for there were high expectations that 
the formalisation of the practice of appointing a judge of inquiry 
would be of major assistance in reducing delays.** 


Powers 


Last of all, there is the question of the content of the final judg- 
ment. Ignoring the subsidiary functions of the conseils and con- 
centrating on their jurisdiction in relation to dismissals, it can be 
said that the basic remedy within their scope is the awarding of a 
sum of money. Without embarking on a study of the complicated 
provisions governing the current French law of unfair dismissal, it 
can be stated as a general proposition that no fault of the employer, 
however, grave, entitles a conseil to order reinstatement of the dis- 
missed worker. The absence of such a remedy has been termed the 
most “ fundamental gap ’””?* in the French system by Professor Blanc- 
Jouvan, and it is one which has survived the mtroduction, in 1973 
and 1975, of improved protections for those dismissed. Whether the 
juge des référés may order reintegration is currently a much disputed 
question.“ It is now the case, however, that if a worker with at least 


pra. 

38 P, Vaschalde, “La procédure prud'homale,” Droit Ouvrier (1975), 357, 362. 
M. Aubron, Syndicalisme, No. 1648, 1977, 16. 

30 Op. ea For a recent critique, see J.-C. Javilller, Droit du travail (1978), 
pp. 254-5. 

40 G. Couturier, “ Les nullités du Heenclement,” D.S., 1977, 215. 
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one year’s service, working in an undertaking where there are at 
least eleven employees, is dismissed without ‘“‘real and serious 
cause” then a conseil may “ propose ” his reintegration. But, like 
the equivalent order in British law, this course of action is at the 
discretion of the tribunal and the employer can always choose not 
to take back the employee if he is prepared to pay a sum of money 
(in France, six months’ salary ‘’) in addition to what he must pay 
under other headings for the dismissal. 


FUNDAMENTAL REFORMS 


The above account of the conseils has taken into consideration 
certain of the reforms recently enacted. So far, however, the 
reforms considered have largely been those of a practical and 
non-controversial nature; plans, for example, to rationalise the 
geographical distribution of conseils throughout France and to make 
their financing the responsibility of the State can be seen as long- 
overdue tidying-up measures, necessary to bring an ancient -institu- 
tion into line with modern conditions. Other reforms (e.g. the 
responsibility of the State for the training of conseillers} are con- 
troversial without being of truly major importance. Two topics, 
however, emerge as both important and controversial: reform of 
the methods whereby conseillers are appointed and the introduction 
of judges representative of managerial employees (cadres). Both 
issues are affected by the current reforms and deserve, therefore, to 
be separately considered. 


Appointment of. conseillers 

At the last triennial conference of conseillers, held at Vittel in 
September 1977, proceedings were effectively ended by the un- 
precedented walk-out of 90 per cent. of the delegates on the workers’ 
side. The casus belli was the presentation to the congress of an 
apparently innocuous motion which sought, in the interests of 
“efficacy, speed and economy” to replace the present system of 
election of conseillers by one in which they would be designated by 
the president of the local Cour d’Appel on the nomination of the 
most representative employers’ organisation and trade union. This 
proposal was seen by the C.G.T. and C.F.D.T. as striking at the 
core of ethos of the conseils and the walk-out was staged by them 
in order to avoid the very real possibility that the congress might 
accept what was termed an “ unacceptable threat to democracy.” +3 
The background to this dramatic gesture is the undisputed fact that 
the current electoral arrangements work lamentably badly in prac- 
tice. The election of worker conseillers is achieved by a small pro- 
portion of those registered to vote. On average throughout France, 
27 per cent. of workers registered to vote did so in the 1972 elections 





41 Art. L.122-14-4 Code du Travail. 
42 Joint C.G.T./C.F.D.T. statement, Vittel, September 24, 1977. 
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(and this after a strenuous campaign by the unions to encourage 
participation,“ and only a small proportion of those eligible to vote 
take the step of becoming registered.“ As long ago as 1964 the 
Conseil Economique et Social condemned ag untenable an electoral 
system which operated on the basis of such minimal participation.** 
When it is remembered that a feature of the present system is that 
a near monopoly of control is exercised by the two big unions— 
particularly the C.G.T.—whose nominees are almost invariably 
elected, then it would seem that there is a good case for abandon- 
ing what one observer has termed the “formality ” ** of elections 
and allowing direct designation of conseillers by their organisations. 
This, in essence, is the argument which for some time has been 
made out by the C.N.P.F.*“ and it is also one favoured by certain 
minority trade unions, who see in direct designation the opportunity 
of breaking the dominance of the C.G.T. and CF.D.T. A system of 
designation would be on a proportional basis, giving rights to all 
unions recognised nationally as representative, a status which extends 
beyond the two major unions. For their part the C.G.T. and C.F.D.T. 
make a totally different analysis** of the malaise of the present 
system; they lay the blame for lack of interest in the elections on 
the rules and procedures which govern the electoral process, For 
example, before a worker can register as an elector he must show 
that he has worked for at least three years in a profession within the 
competence of the conseil in question, and for at least one year 
within the conseils territorial jurisdiction. Furthermore he must also 
show that he is registered on the general electoral +° lists. Such 
requirements tend to disqualify young and immigrant workers. The 
actual business of registering and voting is itself cumbersome and 
inconvenient. Registration entails the would-be voter going to the 
town-hall of the district in which he is employed, and voting takes 
place on a Sunday in the commune where the consell is established. 
In these circumstances, it is argued by the trade unions, the poor 
turn-out of voters is entirely comprehensible, and they demand 
reform and simplification of the above rules. 

Underlying these very different approaches to what all agree is a 
problem are other arguments of a more political nature. It is, for 
example, often said of the C.N.P.F. that it wishes designation in 
place of election so that it can better control the appointment of 
employer conseillers.” A system of proportional designation would 


44 Some 245,000 workers aro 
48 Journal Officiel, du 2 fuin 1964, 
1 W, H McPherson, “Les consels de prud'hommes: une analyse de leur 


43 M. P. Champenols-Marmier, op. cit. 158. 
registered 


48 Rapport syndical, D.S., Numéro Spécial No. 2, 1974, 38, 54; Syndicalisme, 
No. 1671, 1977, 14; Le Peuple, No. 973, 1975, 13. 

49 Art. L.513-1. 

30 Y., Saint-Jours, “La prud’homle française à la croisée des chemins,” D.S., 
1972, 105, 106, 
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greatly assist the C.N.P.F. as the strongest association of employers 
to achieve the aims it has adopted.since 1958—the appointment of 
judges able and inclined to promote a unified strategy favourable to 
the confederation’s general policies. There has been a definite effort 
by the C.N.P.F. to replace the traditional employer conseiller—a 
practical man, the head of a small business, strong on common 
sense and weak on ideology *\—with a new type of judge. Typically, 
the modern employer conseiller is young, drawn from the ranks of 
salaried management in a big company, and often has had a univer- 
sity training in law. Of course, direct designation would not only 
assist the C.N.P.F. in getting the kind of judges they want, it would 
also assist them indirectly, for by opening the door to a wider range 
of trade unions it would inevitably weaken the hold of the militant 
C.G.T. on the appointment of worker conseillers. On the other hand, 
the two main unions are attached to the present system of election 
not only because of the power it gives them, but also for strong 
ideological reasons. It would be wrong to underestimate the symbolic 
value of a procedure which secures to the working class in a 
capitalist system their “ own ” elected judges." Another trade union 
argument ® is that designation would tend to isolate conseillers 
from their colleagues on the shop floor and make them forget the 
real problems of working life, but in the light of the abysmal level 
of participation at present it is difficult to see how changing the 
mode of appointment could make the judges more removed from 
the working population as a whole. 

In drawing up its plans for reform the government has largely 
accepted the views of the majority trade unions on the defects of 
the present system, for it has maintained the stance its predecessor 
took in 1976" and kept to a system of election, despite strong 
campaigning by the C.N.P.F. However, instead of relying on a simple 
majority vote, the allocation of seats in future is to be achieved by 
a system of proportional representation, which will give the candi- 
dates of minority unions a better chance of success. In 1947 a similar 
reform was introduced affecting the election of members of works 
councils (comités d'entreprise) for more or less the same reason— 
in the context of union pluralism, simple majority voting was felt 
to be unfair to minorities.** Also new are relaxations in the qualifi- 
cations for voting, so that all workers who are aged 16 or over will 
be able to vote. A system of weighted voting which would have 
increased the influence of the bigger, more politically-conscious em- 
ployers at the expense of the small was introduced by way of amend- 
ment to the recent projet de loi as it passed through Parliament. 
But, in an important victory for the left, the Conseil Constitutionnel 
ce 


51 P. Cam, op. cdt. 7. 
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at a late stage in the proceedings declared such a scheme un- 
constitutional and excised it from the new law. 

The retention of elections and the rejection of a system of desig- 
nation marks an important victory for the C.G.T. and C.F.D.T. but 
it is to some extent balanced by the proposal, mentioned above, to 
change the structure of the conseils by the introduction of a new 
section. This leads us to consider the second major ground of 
controversy. 


The problem of the cadre 


It has been remarked ** that the cadres, or white-collar, mana- 
gerial employees, are an embarrassment to workers’ organisations 
in France, and in the context of the conseils de prud’ hommes they 
have posed an increasingly dificult problem in recent years, The 
principle of bipartism offers the fairest settlement of disputes to 
those who accept a conflict model of society, in which there is direct 
opposition between employer and employed. The phenomenon of 
the managerial employee challenges this analysis in so far as it 
suggests the existence of a third force, constituted by persons who 
are not themselves employers but who, nonetheless, have interests 
and ambitions which differ from the working population as a 
whole.’ The term cadre does not have a precise definition, but it is 
generally used to refer to those employees distinguished by the level 
of their qualifications and by the fact that they exercise supervisory 
powers over others, or are the holders of positions of high responsi- 
bility within the enterprise.** Despite the efforts made by the main 
trade unions to accommodate this category of worker within their 
ranks, there has been since 1944 a separate representative organ- 
isation for them, the C.G.C. (Confédération Générale des Cadres). 
Today the C.G.C. seeks to maintain and extend the special privileges 
of its members, and it professes a philosophy which rejects the 
premises of class struggle. 

Under the present organisation of the conseils the peculiarities of 
the cadres is recognised in two ways. Certain high-ranking cadres 
are classed by the Code du Travail as employers for the purposes of 
the election of conseillers, and all complainants who are cadres 
have the option of by-passing the jurisdiction of the conseils in 
favour of the local tribunal de commerce or tribunal d'instance, 
The existence of this choice is a tacit concession that the constitu- 
tion of the conseils make them inappropriate for this class of 


5¢ J.-D. Reynaud, Les syndicats en France (1975), Tome I, 119. 
57 Cf. G. Lyon-Caen, “ Les ‘ cadres,’ ” Dalloz Chronique (1961), 21. 
5t See the decision of the Cour de Cassation (chambre sociale, October 6, 1977) 
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worker. McPherson and Myers comment *! that the option of an 
alternative jurisdiction is often taken up by cadres who fear that 
worker conseillers would not view sympathetically their superior 
terms and conditions of employment. But this alternative is not 
considered sufficient by the C.G.C., which claims for cadres the 
right to have their complaints heard before specially constituted 
conseils, in which the “ worker ” conseillers would be appointed 
from a separate electoral college composed of cadres.“ Not surt- 
prisingly, this proposal, which emphasises the unique status of the 
cadre, has met with strong opposition from the trade unions, though 
it was accepted by the government in 1976. The C.F.D.T., in a 
detailed critique of the 1976 Bill argued that not only would such a 
reform founder on the practical difficulties of giving a precise 
definition to the term cadre, it would also destroy the equilibrium 
of the conseils de prud'hommes as an institution by the introduction 
of a contingent of judges, nominally workers, but in fact with strong 
tendencies to side with the employers’ point of view."* For the 
C.ED.T. the introduction of election by proportional representation 
would provide sufficient guarantee for the interests of this important 
minority of workers. 

The current reforms accept only in part the trade union argu- 
ments. The original projet de loi envisaged solving the problem by 
the creation of a third electoral college within each conseil. This 
has now been abandoned and replaced by the more moderate pro- 
posal that a new section to deal with the claims of this category of 
workers should be introduced. But still the cadre is seen as constitut- 
ing a distinct electoral body. What is more, the definition of the 
term has been amended in the course of the parliamentary process 
so that now it includes not only sales representatives, and technical 
and supervisory staff, but also those workers who have been trained 
as supervisors even if they do not actually act as such within an 
enterprise. 

CONCLUSIONS 
Although the conseils de prud hommes resemble in function indus- 
trial tribunals in Britain, it would be pointless, given the many 
differences in structure and competence, to make any simple com- 
parison of the respective merits of the two institutions. The absence 
of legally qualified judges, the system of judicial appointment, the 
inclusion of conciliation as an integral part of the proceedings before 
the tribunal, and the general jurisdiction enjoyed over individual 
contractual grievances are all characteristics of the French system 
which are obviously different from ours. Of course, this is not to 
say that we cannot learn from their experience: in particular it is 
worth remembering that neither the provision of legal aid nor the 
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widespread use of professional lawyers by litigants has produced 
serious difficulties in France. However, the operation of any legal 
institution can only be judged against its social background, and 
there is no doubt that the context of industrial relations in France 
is very different from that in Britain. French trade unions are tradi- 
tionally more political and class-conscious in their policies, for 
example, than their British counterparts. This is a difference which 
is important in considering the present controversy surrounding 
the conseils, for the future of this jurisdiction is central to the 
judicial strategy of the main trade union involved, the C.G.T.** This 
union quite openly and unashamedly expects its nominees who are 
conseillers to deliver decisions which will favour the interests of the 
working class at the expense of employers. The union accepts and 
encourages a polarised view of industrial relations, which is matched 
in this field by the attempts of the main employers’ association, the 
C.N.P.F., to secure the appointment of employer conseillers who 
will defend a different set of interests. This concern with tribunals 
as tactical aids in a class conflict strikes no chord in the current 
discussion over the future of our own tribunals. The truth is that 
trade unions and employers in France are a long way from accept- 
ing, as we generally do, that a mix of judicial impartiality and 
“ reasonableness ” can provide the means for the best solution of 
litigation in individual employment law. This politicising of indus- 
trial conflict and its legal resolution may be welcomed or deplored 
according to one’s point of view, but it is a phenomenon which must 
be recognised as predominating in the controversy which now exists 
over the development of the conseils. The contrary view—that the 
law and its institutions somehow stand above and apart from class 
conflict—may still be found in official policy statements and the 
decisions of the superior courts in France, but it is an analysis which 
in the current debate takes second place to the competing claims of 
sectional interests." 
B. W. Napier * 
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“LAW” AND “LEGAL SYSTEM ” 


Tue terms “law” and “ legal system ” are often used as though they 
were interchangeable. One reason perhaps is that insufficient thought 
has been paid to the possible differences between law considered as a 
system of rules and law considered in some less systematic sense. But 
there is also another reason. Some writers have consciously formed 
the judgment that a certain set of institutions is a necessary condition 
for the existence of law. Such an approach induces the conclusion 
that law is necessarily a system of rules. The rules of law constitute 
a system through the relation each bears to a particular institution. 

The attitude which identifies “law” and “legal system,” 
whether by deliberate judgment or not, leads to a blinkered view 
of what may be termed the general problem of law. It is possible 
to assert that there is no law without institution and system but 
the cost of the assertion should be counted. There are (or have 
existed) many societies which lack all form of istitutionalised 
government and do not possess “legal systems.” Yet one might 
not wish to conclude that they do not have law. The point is that 
one should not be forced to this conclusion simply on the basis of 
the assertion that there is no law without legal system. In societies 
which are politically organised in the sense that they possess central 
organs of government the position is different. It may be correct to 
assert that all these societies have legal systems. The danger lies in 
the assumption that this assertion has the same content as the 
assertion that these societies have law. The latter assertion is 
entailed by, but does not mean the same as, the former. I have 
described as dangerous the assumption that the two assertions are 
identical in meaning because I do not think that the notion of a 
legal system alone provides an adequate account of law even in 
societies of the modem, industrialised type. 

If “Jaw” and “legal system” each expressed a range of 
phenomena such that the one was readily to be separated from the 
other there would be little excuse for the use of the two terms as 
synonyms. This does not, however, seem to be the case, “ Legal 
system ” is an ambiguous phrase. It may be used to describe a 
collection of rules which have in common the quality of being legal. 
In this sense it is indistinguishable from the term “law.” But in 
a stricter sense which gives better effect to the word ‘‘ system,” the 
phrase expresses the existence of some fact (other than the quality 
of being legal) which the rules have in common. In the strict sense 
the term thus implies (i) the existence of rules of law, (2) possession 
by the rules of a quality which allows them to be collectively de- 
scribed as a system. There are to be found in the literature instances 
of “legal system” in the loose sense of “ collection or group of 
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rules.” ? But it is the stricter sense, especially as found in recent 
positivist discussions of law, that is of interest here. The following 
paragraphs are an attempt to explore some of the implications of 
the word *“‘ system” and some of the consequences which follow 
from a reduction of “ law ” to “ legal system.” 

There is a difficulty in ascertaining the nature of the quality 
possessed by legal rules in virtue of their constituting a system. One 
may start with the thought that the rules are related to each other 
in some particular way, in the sense that they may be grouped or 
arranged in a particular order. An example is provided by Kelsen’s 
theory of a legal system as a hierarchy of norms. Each norm 
belonging to the system is derived from another norm. The chain 
of derivation ends in a Grundnorm which is the ultimate reason for 
the existence of all the norms of the system. In speaking of 
“ derivation,” Kelsen is referring to the mode of creation of norms. 
A norm is created in accordance with a power established by 
another norm. In relation to the second norm the first stands lower 
in the hierarchy and may be said to be derived from it.? 

Kelsen’s hierarchy of norms is an extreme example of a system 
constituted by a specific ordering of the rules in relation both to 
each other and to the basic rule of the system. Professor Hart’s 
construction of a legal system illustrates a different “ principle of 
unity.” For him what is important is not the relationship of the 
rules inter se, the derivation of one from the other, but the means 
by which the rules of the system are identified. A legal system is a 
collection of rules identified in accordance with criteria specified 
by a rule of recognition. The rule of recognition itself is not a rule 
which confers upon specified persons a power to create rules; it is a 
Tule which sets out criteria by which legal rules may be identified. 
Among these criteria there will normally be found something that 
may be termed a power-conferring rule. That is, the rule of 
recognition will state that rules produced by specified persons 
following a certain procedure are to count as rules of law. These 
persons may be said to have a power to create rules of law. How- 
ever, other criteria established by the rule of recognition may not 
yield the notion of a power-conferring rule. Thus it may be pro- 
vided that rules which have been observed by sections of the 
community over a particular period of time (rules established by 
custom) are to count as rules of law. Where discrete sets of criteria 
are established the rule of recognition will need to rank them in 
order of priority. For example it will need to provide that a rule 
enacted by a legislator will take priority over a rule which conforms 
to the criteria of custom. Rules of law constitute a system in the 


1 Cf, the remarks of Professor Honoré, “Groups, Laws and Obedience,” in 
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sense that each rule complies with criteria of identification estab- 
lished by the rule of recognition.’ 

Another test has been suggested by Dr. Raz. He sets out what he 
deems to be the necessary and sufficient conditions for the existence 
of a legal system.* One of these conditions is the existence of an 
institution or set of institutions which applies rules of law in the 
event of disputes. In order to determine whether a particular rule 
is a rule of law, that is, whether it belongs to the legal system, it is 
necessary to see whether it is “ recognised ” or “applied ” by the 
courts or other law-applying institutions. Dr. Raz accepts that a 
legal system may contain one or more rules of recognition. These 
rules specify criteria by means of which rules of law may be identi- 
fled. But the existence of particular rules of law cannot be accounted 
for purely or even primarily by reference to the rules of recognition. 
The latter depend for their operation upon the courts and it is 
“ recognition ” by these bodies which determines the existence both 
of particular rules of law and of the rules of recognition themselves. 

Isolation of the law-applying institutions as the pivot of the 
system has two important consequences. It permits the conclusion 
that there is one system even though there are several, independent 
rules of recognition. The rules identifled in accordance with the 
criteria established by all the rules of recognition constitute a 
system because the rules of recognition are operated by the same 
law-applying institution. It also permits the incorporation within the 
system of a further type of “ultimate” rule termed by Dr. Raz 
“laws of discretion.” Laws of discretion, not themselves identified 
in accordance with the criteria of a rule of recognition, guide the 
courts in their determination of matters not covered by existing 
rules. They are rules accepted by the courts and hence are subject 
to change at their hands." 

So far one may say that a group of rules constitutes a system 
where the rules are derived from (created by) a single rule or are 
identified by means of criteria specified in a single rule or are 
applied by a single set of law-applying institutions. Is there any 
other sense in which a group of rules may constitute a system? The 
question is best approached by means of an illustration. Suppose one 
takes a society which lacks legislatures and courts or any institu- 
tionalised authority with the power to make or apply rules, There is 
no Grundnorm. Nor is there any rule of recognition since the society 
lacks any institutionalised means for the identification of rules of 
law through the application of accepted criteria. However there are 
rules observed by the members of the society in their relations with 
each other. Disputes arise and are settled in a series of protracted 

3 Hart, The Concept of Law (1961), pp. 92 et seq. But cf. p. 208 for recognition 
of the difference between “ law ” and “ legal system.” 
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negotiations and discussions between the groups of kin (and 
neighbours) involved. Possibly there is a general meeting in which 
the terms of the settlement are worked out. In the course of the 
negotiations and tho discussion both sides make frequent appeals to 
rules and the solution eventually reached is presented by all sides 
as an application of certain of these rules. Suppose one now makes 
the assumption that the rules invoked in the dispute (or some of 
them) are rules of law, is one justified in holding that they constitute 
a “legal system ”? 

One might say that each of the rules has its origin in custom, and 
deduce that all rules derived from custom constitute a system in 
virtue of their common origin. But to attribute a rule to custom in 
this context is merely to say that the members of the society accept 
as obligatory a defined form of behaviour. If one considers the word 
“obligatory”? too strong one may replace it with the clause 
“behaviour which ought to, should, be followed.” Although the 
behaviour prescribed by each rule counts as obligatory (or has a 
normative quality) because it is explicitly accepted as such by the 
members of the society, the rules themselves are independent 
entities. They are not related in the sense that they are derived from 
or identified by a master rule. There is a difference between a 
number of independent rules each accepted as obligatory by the 
community and a group of rules all of which are derived from or 
identified by a master rule. This difference is best expressed by 
reserving the term “system ” for the latter group and describing 
the former by a term such as “ collection.” * 

I hope that my insistence on the difference between “law” and 
“legal system ” is not just a pedantic quibble. It does seem to me 
that the problem of “law” in simple societies can be properly 
appreciated only where the notion of law is not itself reduced to 
the notion of a legal system. Many societies do not have a “legal 
system ” in any of the senses described above. Yet all exhibit 
patterns of behaviour which may be expressed in the form of rules. 
There are two possible reasons why one might wish to reserve the 
term “law” for certain of these rules. 

In the first place, it may be necessary to mark a distinction which 
the people of the society themselves draw between rules of one 
type and rules of another. For example they may attach greater 
weight to some rules than to others, and may even have a special 
vocabulary which reflects this distinction. Whether or not the mem- 
bers of the society have a special term to express their attitude to 
rules which they hold to be the most important, an investigator of 
the society’s mores will need to mark in some way the differing 
attitudes he has found. It may not be inappropriate for him to 
reserve the term “law” or “legal” for those rules to which the 





* Cj. esp, the remarks of Professor Hart, Concept of Law, pp. 228 et seg. 


May 1979] “LAW” AND “LEGAL SYSTEM ” 289 


members of the society attach the greatest weight.” The fact that 
members of the society differentiate in this way between the rules 
they observe does not commit them to a rule of recognition. It 
would be a distortion to state of the society that its members 
accepted that any rule bearing certain signs (for example, treated as 
having great weight) occupied a particular status and therefore 
might be said to count as a rule of law. 

In the second place, irrespective of the distinctions or classifica- 
tions adopted by the members of the society, the investigator may 
wish to mark off certain rules from other rules according to criteria 
of his own and describe one group of rules with the terms “law” 
and “legal.” For example he may wish to distinguish rules which, 
in his opinion, are essential to the stability of the society from rules 
of a more peripheral nature. If the investigator gives the label 
“law” to the former class of rules he can be said to be supplying 
criteria for the identification of rules of law.* But the rules so 
identified do not constitute a “ system,” at least where “‘ system ” 
bears one of the meanings described above. 

I do not think that the relevance of the distinction between 
“law” and “legal system” is restricted to simple societies of the 
tribal type. The analysis of law in more complex societies such as 
those of the industrialised West has to some extent been hampered 
by a prevalent conviction that all rules which are to count as rules 
of law must be rules which constitute a system. In contemporary 
legal theory of the positivist persuasion one may detect an incli- 
nation to “arrange” or “ order” legal rules into a system. More 
accurately, perhaps, one should say there is a reluctance to accept 
as legal a rule which cannot be so “arranged” or “ ordered.” This 
attitude stems from the desire to apply a single test for the 
identification of rules of law. 

The inflexibility of the approach which sees law as a “ system of 
rules ” has been perceived by, and caused concern to, some writers. 
It plays a part in the dissatisfaction with the positivist position ex- 
pressed by Professor Dworkin in his now famous article, “Is Law A 
System of Rules? ” * Defenders of positivism such as Dr. Raz have 
also expressed dissent from the concept of a legal system which 
requires all the rules of the system to be identifled in accordance 
with criteria stipulated by a single rule of recognition. Dr. Raz 
suggests that the “ ultimate ” rule of a system cannot be located in 
a single rule of recognition. There may be several rules of recogni- 
tion constituting a group of “ultimate ” rules; there may also be 


® This article was fist published in U.Ch.L.R. 35 (1967), p. 14. It has been reprinted 
expressing a view on the nature of law in simple socletios. 

8 Seo previous note, i 
® This article was first published in U.Ch.L.R. 35 (1967), p. 14, It has been reprinted 
in Summers (ed.), Essays in Legal Philosophy (1968), p. 25. Cf. also the uneasiness 

by Professor Simpson tn the treatment of the common law as a system of 
rules: “ The Common Law and Legal Theory,” in Simpson (ed.), Oxford Essays tn 
Jurisprudence, Second Series, 99. 
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another type of “ ultimate ” rule guiding the law-applying institu- 
tions in the selection or production of rules. The unifying feature of 
the system is supplied by courts. A rule counts as a rule of the legal 
system if the courts are under a duty to apply it in a relevant 
situation. 

It is worthwhile looking somewhat more closely at Dr. Raz’s con- 
ception of a legal system, since it appears to overcome the difficulties 
posed by theories based upon a single rule of recognition. Yet the re- 
duction of law to legal system in the sense of “such rules as the 
courts are under a duty to apply ” is not entirely satisfactory. The 
difficulty lies in the role to be assigned to the courts. If one states 
that such rules as they are under a duty to apply constitute the 
rules of the system, application by the courts is not in itself a help- 
ful criterion of identity. What one needs to know is the nature of 
the “ duty to apply.” Lf, as seems to be the case, the courts have a 
duty to apply a rule because it already counts as a rule of law, one 
has either to admit that a rule may be a rule of law although it does 
not belong to the legal system or find a test for membership of the 
system other than “ application ” by the courts. An argument might 
be put that a rule counts as a rule of law if it complies with criteria 
established by a rule of recognition, and that rules of recognition 
depend for their existence upon operation by the courts. By this 
circuitous route “ application ” by the courts can be brought back 
as the test for membership of the legal system. 

However the matter cannot be left here. It is not open to the 
courts to “operate” what rules of recognition they please. They 
may indeed have a “ discretion’? in cases where the existence or 
ambit of an alleged rule of recognition is in doubt, just as they have 
“ discretion ” in the formulation of rules where no existing rule 
relevant to the situation can be identified. But in Dr. Raz’s view such 
“ discretion ” is controlled by ‘‘ ultimate laws of discretion.” These 
laws do not permit the courts to do anything they want; they impose 
guidelines for their consideration. In other words the courts are 
under a duty to act within the limits imposed by the “ laws of dis- 
cretion.” The “laws of discretion ” which impose the duty are rules 
of law but they are not rules of the legal system in the sense that 
their existence is determined by “ application ” on the part of the 
courts. If one now says that it is the fact of application (not 
the duty to apply) which provides the test for membership of the 
system one not only varies the test but also makes uncertain the 
explanation of the duty imposed by the ultimate laws. 


G. MacCormack * 9 11 








10 Some judicious observations on law mnd en artei ee 
a ee aa , 48 et seq. 

11 I am most grateful to Professor D. N. MacCormick for reeding and comment- 
ing on a draft of this paper 

* Professor of Law, University of Aberdeen. 


“THE GRASS IS ALWAYS GREENER ” 


INTRODUCTION 


IT is perhaps unfortunate that Rosalind Brooke chose to use a 
comparative framework for her article, since the old adage which 
forms the title of this comment, together with the equally well- 
known one to the effect that “ familiarity breeds contempt” seem 
both to be appropriate. Ms. Brooke is a serious and well-informed 
critic of the provision of legal services in England and Wales, but 
if a commentator from Canada were to do in this country what she 
admits to having done in Canada, namely to concentrate on 
“structural and administrative changes in Statutory legal aid 
together with the key sectors of recent legislation and the terms of 
reference of committees of inquiry into legal aid,” such a person 
might well reach the conclusion that we, in Britain, were forging 
ahead very successfully. For example the effect on legal aid of recent 
changes in procedure relating to the divorce laws is far in advance 
of Canadian thinking. Equally the fact that the 1972 Legal Aid & 
Assistance Act allows for the setting up of more Law Centres would 
seem to the unquestioning reader to be progress indeed—imple- 
mentation is another matter. 

Using official and semi-official documents as a source of infor- 
mation inevitably leads to claims based upon “law in the books” 
rather than “law in action.” Three small examples drawn from her 
paper will suffice. First, at the time of Quebec’s new Legal Aid Act 
(1972) there were 11 local corporations (privately funded clinics 
with citizen control) and the Act provided for more. By 1976 how- 
ever, this number had dropped to 3 and the main one, Pointe St. 
Charles, feared that funds would not be forthcoming for the 
following year. Furthermore all the non-legal staff (community 
workers, paralegals, lay advocates etc.) had left and the three 
remaining students were available for one semester only. As one 
of the two full-time lawyers told me: “ The Commission is starving 
us.” 

A second example concerns Ms. Brooke’s reference to “ interest- 
ing research that has been undertaken in Quebec in recent years.” 
True the Legal Services Commission employs a research staff and 
some useful work has been done. Equally significant however, is the 
fact that the researchers have been refused permission to carry out 
a study of lawyers in legal aid offices because two-thirds of them 
(approximately 200) are unionised and it was feared that such work 
would be used as a new means of controlling them. 

Thirdly, the fact that a Legal Services Commission was set up in 
British Columbia following the Report of the Justice Development 


2“ Legal Services in Canada,” Rosalind Brook (1977) 40 M.L-R. 533, 
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Commission Delivery of Legal Services Project, has not prevented 
severe cutbacks in the amount of money available for legal services 
in that province. As from April 1, 1976 legal aid was no longer 
available to people charged with summary offences unless there was 
a risk of imprisonment or loss of Iivelihood. Later in that same 
year, the Attorney-General of the province called for further cuts, 
including the exemption from legal aid assistance for all people 
accused of certain types of offences (drug trafficking, impaired driv- 
ing) and those with past criminal records. Such changes, which 
negate the presumption of innocence, were proposed on the grounds 
that the existing Federal-Provincial funding formula had led to 
excessive expenditure by the B.C. government on legal aid because 
the provisions of the cost-sharing agreement require that “legal aid 
be furnished to every person who cannot afford a lawyer... where 
such a person is charged with an indictable offence or with a sum- 
mary conviction matter where (this) will result in a jail sentence.” * 
In other words the more the Federal government contributed, the 
more the province was obliged to find, a situation which led the 
Federal Minister of Justice to point out in a press interview that 
in practice the B.C. government has the authority (as do all 
provinces) to determine what classes of offenders are eligible, seem- 
ingly a different interpretation of the agreement. 

It is not, however, my intention to take issue in detail with Ms. 
Brooke. I want, rather, to use her article as a starting point for 
furthering the discussion concerning the future of legal services in 
this country by addressing two specific issues which I believe to be 
of concern to the Royal Commission. The first, the question of 
whether or not a Legal Services Commission should be set up 
appears to have received much consideration in all quarters. The 
second, which is inextricably linked to the first, concerns the need 
to consider a more radical reorganisation of legal services delivery 
mechanisms in the light of social changes taking place here, as in 
Canada. To do so I shall draw upon my experience as Research 
Director in the Ministry of the Attorney-General of British 
Columbia, and on more limited experience of government funded 
legal services in other provinces. 


A LEGAL SERVICES COMMISSION? 


A strong argument against the setting up of a LSC is undoubtedly 
that to do so may be wasteful of resources in a time of severe 
economic restraint. On the other hand, conventional wisdom has 
it that in the long ran money would be saved by a rationalisation 
of the administrative system. There is little hard evidence to support 
either standpoint—in practice it seems likely that the same people 
who are currently responsible for providing the service would 





2 In 1976 B.C. spent 3:85 per cent. of tts overall budget on the whole adminis 
tration of justice, of which $5 milion (0-16 per cent.) was spent on legal ald. 
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continue to do so, simply wearing another hat, that of Com- 
missioner, and those who currently do the day-to-day work of ensur- 
ing that the system is implemented would also be doing the same 
jobs, albeit for a different master. 

Perhaps a more crucial argument against a LSC lies in the 
recognition within the legal profession that such a Commission, 
charged with the responsibility of planning, initiating and overseeing 
all publicly funded legal services, would inevitably have a very 
substantial effect on the private sector. It is naive to believe that if 
it is to be truly effective, a LSC can limit its activities to the public 
sector, and this is a matter which has certainly not escaped the 
notice of the legal profession. Despite its different organisational 
structure, the lesson can be learned by analogy to the medical 
profession. 

It has been convincingly argued that the disbursement of legal 
aid moneys should be seen by the public to be under the control of 
an independent corporation rather than be controlled by the pro- 
fessional association of those who receive it. In reality there are two 
sources of dependence—or independence: government, which con- 
trols the amount of money to be made available for publicly funded 
legal services, and the profession, which controls the organisation of 
““lawyering,” and to a large extent the supply and training of 
lawyers. 


INDEPENDENCE FROM GOVERNMENT CONTROL 


So far as Legal Aid moneys are concerned, the system in this country 
is open-ended (unlike the situation in B.C. and most other Canadian 
provinces) in that the Government will meet whatever demands are 
placed on the system by the public, subject to that demand being 
scrutinised by the courts and the Law Society. Hence if a LSC were 
tu be set up it would have no role in respect of the allocation of 
Legal Aid moneys, but it would be reliant on a “‘closed”’ budget 
from government in order to cover its own administrative costs and, 
more importantly, to allocate money to those engaged in alternative 
types of legal service delivery, e.g. law centres, public legal educa- 
tion, law in the schools, and for developments in self-help. Whether 
the budget made available for this purpose would warrant the 
bureaucratic procedures implicit in the setting up of such a 
Commission is questionable at best. 

To be effective in any real sense the Commission would need to 
have the power to allocate funds as between the private and the 
public sector—in other words to make decisions as to whether, for 
example, some of the moneys spent on civil legal aid could be put to 
better use if they were allocated to the development of some of the 
alternative types of service mentioned in the preceding paragraph. 
Jt seems extremely unlikely that any government would hand over 
powers of this nature to a Commission, and without them, the role 
of such a Commission would certainly be very circumscribed. 
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INDEPENDENCE FROM THE LEGAL PROFESSION 


Such dependency upon government would make a LSC little more 
than an administrative (or executive) arm of government in relation 
to publicly funded legal services. The other source available from 
which it might seek to wrest some power would be the legal pro- 
fession. Certainly such a Commission should, as its name implies, 
have powers extending to the profession as a whole, whether the 
service offered be to the public or to the private sector. I am, of 
course, not referring to any attempt to interfere with the professional 
independence of the lawyer in his/her relationship with clients, but 
rather to the fact that changing the nature of the services available 
in the public sector will, as I said earlier, necessarily involve (a) 
changing the way the profession is organised and (b) changes in the 
statutes and rules affecting the practice of law. There is, naturally, 
a considerable degree of unwillingness amongst those who currently 
control the organisation of the profession to share this power with 
others, particularly if by others one includes a substantial number 
of non-legally qualified people. The experiences of any one jurisdic- 
tion are never directly translatable to another, but since part of the 
rationale for writing the present paper was my experience in Canada, 
I will illustrate some of the above points with reference to the 
setting up of a Legal Services Commission in British Columbia in 
1975. The following excerpts are taken from a study of government 
funded legal services in the province, which I carried out jointly with 
a lawyer in private practice ?: 
“...It may be argued that in this instance the government 
handed over responsibility for the provision of (publicly funded) 
legal services to an ‘independent’ Commission—by which is 
meant that it is theoretically not government controlled and is 
free to set up its own policy. In practice this is a chimera: in 
the first place the financial constraints placed upon the Com- 
mission severely hamper the extent to which they can develop 
policies and delivery mechanisms. ... Secondly, no satisfactory 
solution has ever been arrived at regarding the nature of the 
relationship between the Commission and the Legal Aid Society. 
The latter had been in existence for some years prior to the 
establishment of the Commission and had a relatively well- 
established organisational structure which was, in some 
measure, providing basic legal aid services. The Commission 
lacked the power (and probably the will) to control policy in 
so far as it affected the Legal Aid Society. Yet the service 
provided by the Society constituted (and continues to do so) 
the largest single of the work for which the Commission 
accepted responsibility under the Act ” (pp. 119/20). 


Words of warning such as these may be useful in that they make it 
possible to avoid the problems experienced elsewhere, for whilst it 





3 Morris, P. & Stem, R.: Cui Bono? A Study of Community Law Offices and 
Legal Aid Offices in British Columbia, Queen's Printer, Vancouver (1976). . 
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may not be essential that a LSC be set up in England and Wales, 
it may be necessary, simply on the grounds that some one group may 
have to accept responsibility for ensuring that significant change 
takes place, and the nature of this change makes the legal pro- 
fession alone an unsuitable vehicle for bringing it about. In the 
recent past too much time (and money) has been taken up in dis- 
cussions about the formal administration of legal services, and too 
little upon the substantive issues concerning the nature of the 
service to be made available. The use of the term ‘‘ made available ” 
is deliberate: a LSC geared to the sort of change I have in mind 
would probably play a decreasing role in the system once the neces- 
sary changes had been brought about, meanwhile I would see such 
a Commission being the focal point and acting as a catalyst for 
change as well as being an important resource. 


CONFLICTING SOLUTIONS TO DATE 


The last 10 years or so have drawn attention to the twin spectres 
of an increased demand for legal (or more accurately socio-legal) 
services and in consequence an increasing expenditure of public 
funds to meet this demand. It seems unlikely that this situation will 
be allowed to continue indefinitely, indeed changes in the law relat- 
ing to divorce are indicative of a growing recognition that funds are 
not unlimited and cuts must come somewhere. Conflicting solutions 
have been offered, much of the debate centering on the choice 
between individual casework and community programmes. The one 
thing upon which all appear to be agreed is that the nub of the 
problem is poverty, albeit relative. In other words the problem is 
one of money: the lawyer expects, and is entitled to do so, a fair 
return for his professional skill, and those that can pay have the 
power to buy his services. The fact that superficially the skills 
required to help poor people may differ somewhat from those they 
currently use with their more wealthy clients is unimportant—it is 
simply a question of training and the adaptation of their skills to 
other areas of law, and if these other areas of law can be made 
remunerative, they will not be rejected. An important point to 
remember is that when, in the present context, we talk of poverty, 
it should be noted that we are talking about a new and increasing 
group of people—those of moderate means who do not suffer from 
the many other disadvantages that accompany those living on, or 
below, the poverty line. The position, therefore, is likely to worsen 
in terms of demand. 

For the most part the solutions offered, whatever their nature, 
have been presented by members of the legal profession—partly 
because others have been slow to evince any interest and partly 
because the profession is adept at keeping others out. They can 
broadly be divided into two groups: there are those who believe in 
“ persuading ” or “ coercing ” the profession into offering its skills 
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for a reduced fee, or on a low salary, in the interests of society— 
what might be called “the war on poverty approach.” Then there 
are those who adopt a more radical approach and who see lawyers 
as the vanguard of the proletariat. Thus Lefcourt suggests that: 
“ Change in legal services must be part of a strategy towards the 
liberation of oppressed people, not towards a mythical legal 
equality.” + His solution is for lawyers to organise poor people rather 
than to solve their legal problems, a position which suggests a 
revolutionary role for lawyers which neither their background, nor 
their training, nor the way the profession is structured, fits them. 
The lawyer is trained to represent his client, and the legal system is 
one of “accommodation ” and “agreement,” typified by the pro- 
cedures in the criminal courts of England and Wales where the 
defendant most often finds him or herself bewildered, a mere pawn 
in the traditional “game ” between legal players.‘ Furthermore, his 
training is in ‘“precedent”—hardly the best preparation for 
innovation, let alone revolution.* 

On the other hand, as Wexler has pointed out: “ If all the lawyers 
in the country {and he is speaking here of the United States] worked 
full-time on a case-by-case basis, they could not deal with even the 
articulated legal problems of the poor.”’ I referred earlier to 
“twin spectres,” the second of these being the increasing pressure 
on government funds. Indeed in Canada there is pressure not only 
to keep government spending down, but to further reduce it. As 
was pointed out at the beginning of this paper, the establishment of 
a LSC in B.C. did not prevent the provincial government from 
severely restricting the type of cases falling within the purview of 
legal aid, and indeed the reduced funds ran out before the end of 
the 1977/78 financial year leaving substantial unpaid bills, As a 
result lawyers undertaking legal aid cases had to await payment 
until money for the year 1978/79 became available. 


“ DELAWYERING ” 


Rather, therefore, than concentrate exclusively upon delivery 
mechanisms, it may be helpful to look at the reason for the ever- 
growing cost of legal services. One such is clearly the increase in 
the amount of crime, leading to more people coming before the 
courts.* A discussion of this issue is clearly beyond the scope of this 
paper. However there is an associated matter which is certainly 
worthy of consideration, namely the high cost of the extremely 


4 Lefcourt, C.: “ Lawyers for the Poor can’t Win” in Lefcourt R. (ed.), Law 
Against the People (1971). 

5 Cf. Carlen, P.: Magistrates’ Justice (1976). 

© CH. ea Politics and the Judiciary (1971) 

T Werter, “Practising Law for Poor People” (1970) Yale Law Jol, Vol. 79, 
p. 1049. 

8 Much discussion has centred in recent times around the question of decriminal 
isation; unfortunately it has for the most part remained a topic for debate rather 
than action. 
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elaborate procedures that are used to deal with what are, for the 
most part, very simple and down-to-earth conflicts. A morning spent 
ın any magistrates’ court in a major city readily demonstrates this 
point—and it is a situation which is to no one’s advantage—it is 
“ system serving ” not ‘‘ people serving,” and the cost is enormous. 
To be sure we have administrative tribunals, but recent research 
suggests that even here an adversarial system persists (albeit in a 
modified form) and it is doubtful whether this is the most suitable 
method of conflict resolution in welfare cases.” There is, too, a 
small claims arbitration scheme, but although the statistics suggest 
that this is a “ successful ” means of resolving such disputes, there 
appear to be two major disadvantages: some 60 per cent. of the 
plaintiffs are small businesses rather than individual citizens seeking 
to redress a grievance and, probably associated with this fact, a high 
percentage of plaintiffs use the services of lawyers, though not the 
defendants. These two examples confirm my belief that there is a 
very real need for a considerable expansion of alternatives to litiga- 
tion, places where people can go to find solutions to their conflicts 
without the need for lawyers—conciliation services, consumer 
bureaux, further extension of ombudsman services (and of their 
powers) etc, 

Unfortunately it is here that the objections of the lawyers are 
likely to be most vociferously heard because it would be interpreted 
as a “ dilution ” of the profession involving, as it must, an increased 
use of para-legals, lay advocates, institutional ombudsmen, court- 
workers and so forth. In the face of such a threat the legal pro- 
fession is likely to be very supportive of any decision to expand 
traditional forms of legal aid, though many lawyers would agree 
that much remains to be done to make it a more efficient service and 
to increase the level of skill and competence available to clients. 

But as Wexler has pointed out,’® a lawyer should not do anything 
for his client that they can do, or can be taught to do, for them- 
selves. This is, I believe an aspect that is crucial in the planning and 
development of legal services, and not simply as a means of keeping 
down costs. Fundamental to any delivery system must be the notion 
of the greatest possible client involvement (and the term “ client ” 
does not necessarily mean a single individual, it may equally well 
refer to a group of people sharing a common problem, or to an 
organisation). Such involvement already exists in the case of wealthy 
clients and corporations who “instruct” their lawyers on the basis 
of advice gleaned from a wide variety of sources. Such advice (and 
note that it is not simply legal advice that is required before taking 
legal action) should be readily available to all clients so that they 
have sufficient knowledge in order to be able to assess when, and 
under what circumstance, they need the services of a professional 

’ Frost, A. and Milton, C.: Representation at Administrative Tribunals with a 
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lawyer. This means a vast expansion of public legal education— 
starting in the schools—not only in order to convey information, 
but equally as a consciousness-raising exercise, thereby both prevent- 
ing problems from arising (forewarned is forearmed), and enabling 
specific issues to be tackled on a group basis when they do. It is 
often said that in England and Wales there are no provisions for 
class actions and only limited opportunities for test cases. Why do 
we go on saying this, as though it were something unfortunate, and 
yet do nothing about changing the situation? Perhaps one reason 
lies in the fact that this situation perpetuates the powerlessness that 
accompanies poverty, but such an interpretation would scarcely be 
admitted to. The lawyers’ response is couched in terms of the need 
to separate law and politics, but such a view fails to take account of 
the fact that the absence of consultation on the part of disadvantaged 
people is for the most part politically determined, access being 
blocked through lack of means, lack of education, lack of knowl- 
edge, or lack of available resources. 

This separation of law and politics ig reinforced by government 
attitudes, To draw once more on the Canadian experience, Ms. 
Brooke in her article rightly praises the Legal Aid Service in 
Quebec; it is undoubtedly of a very high standard and extremely 
well organised. However the 1972 Act is strictly a Legal Aid Act; 
as the Secretary to the Commission des Services Juridiques told me 
in an interview in 1976: “ Groups are a problem according to our 
legislation. Politicians are afraid of group pressures.... Political 
involvement nearly killed legal aid in the U.S. If you want to fight 
poverty you will lose your funds—even those which deal with indi- 
vidual services.” He argued that politicians are wary of group 
pressures exerted by, or on behalf of, disadvantaged sectors of the 
public and he added: “ when we speak of preventive law I know 
of no government which is interested in funding long-term or edu- 
cational involvement which is not going to produce immediate 
results.” 

There is, of course, another aspect to the situation, namely that 
individual clients themselves seek a one-to-one solution to their 
immediate problems and therefore confirm the lawyers in their 
traditional role as advocates. If there is no Legal Services Com- 
mission then we shall be forced to continue to rely on ad hoc 
pressure groups to press for a service which goes beyond the indivi- 
dualised approach. Unfortunately such groups (e.g. CPAG, MIND, 
NCCL and LAG) have, with the exception of the latter, many other 
areas of concern and they can only devote part of their energy to 
legal services. A LSC could (and maybe should) encourage the 
formation of local boards who would in turn stimulate lawyers in 
their area to select a certain number of cases which deal with 
problems shared by many people. At the other end of the economic 
scale corporations and groups of people with funds available have 
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been able to make use of legal services in this way, there being no 
suggestion that the role played by lawyers in such situations is 
“ political.” Theoretically, therefore, there can be no “ political ” 
argument for denying similar facilities to those without adequate 
means—opposition, where it exists, must be based on purely 
economic arguments. 


Tae SHIFT FROM NEEDS TO RIGHTS 


Many of the documents to which Ms. Brooke makes reference 
illustrate a recognition in many Canadian provinces that what is 
necessary is a shift in emphasis from socially defined needs to legal 
rights. This philosophy is made quite explicit in the terms of refer- 
ence of the B.C. Legal Services Commission Act and in the con- 
tracts drawn up between the Commission and the Community Law 
Offices (such contracts do not, of course, apply to the Legal Aid 
Society or its offices), There is unfortunately little evidence that in 
the provinces she mentions, or in B.C., those providing the service 
have understood the implications of this change in emphasis. In 
particular there is little recognition that if legal services are to be 
seen as being concerned with the expansion of rights, and with the 
exercise and enforcement of rights, this inevitably requires a differ- 
ent delivery mechanism from one which aims to meet the needs 
of disadvantaged people as they are presently interpreted. This is 
particularly relevant in B.C. where legislation regarding legal ser- 
vices, where it exists at all, is vague and imprecise. No statutory 
right to receive legal services with respect to particular proceedings 
has been created, the setting up of a LSC notwithstanding. 

In sum, I think my ambivalence about a LSC centres around the 
question of power. The LSC in B.C, was set up amidst very con- 
siderable opposition from the Bar, and the wording of the Act 
reflects the government’s desire not to offend the legal profession. 
For that reason, as well as for lack of funds and other more 
parochial reasons, it has never had the teeth necessary to implement 
the policies laid down in the Act. Is it realistic to think that the 
legal profession in this country will be any less anxious to preserve 
its very considerable powers, particularly at a time when reliance 
upon legal aid moneys may become more crucial as the threat of 
losing conveyancing fees and the reality of reduced income from 
divorce cases both come to the fore? The fact that the profession 
so bitterly opposed legal aid funds being made available to lay 
advocates in tribunal work is surely indicative of their desire to 
maintain the mystique of the legal profession. 

As I said at the beginning, if a LSC is merely used as a means of 
distributing public funds there may be a cheaper alternative, namely 
placing responsibility for all publicly funded legal services under the 
auspices of the Lord Chancellor’s department. If, however, such a 
Commission were to regard their funding role as secondary to that 
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of encouraging changes in delivery mechanisms through self-help 
programmes, public legal education, law in the schools, the training 
and use of lay advocates and para-legals, all in the interest of the 
enforcement of rights that already exist, then its establishment can- 
not come too quickly. The general public may not care too much 
whether or not criminals are represented, but an increasingly large 
sector of it is coming to care about human rights, be it in the field 
of industrial law (particularly issues of discrimination), welfare law, 
family law, or laws relating to the institutionalisation of those 
defined as mentally disordered. These are political issues as much, if 
not more than legal ones, and we are ill-advised to leave people 
without the means to enforce their rights. The role of the lawyer 
here is increasingly an educative one, by no means a revolutionary 
one and the profession must be prepared to share its expertise—it 
has nothing to lose, there will always be a demand for specialists as 
a further glance im the direction of the medical profession will 
confirm. 
PAULINE Mornis.* 


* Ph.D.(Soc.), 


STATUTES 


: THEFT Acr 1978 
Introduction 


This Act implements some of the recommendations made by the 
Criminal Law Revision Committee in its Thirteenth Report on 
section 16 of the Theft Act 1968.1 The Act repeals section 16 (2) 
(a) of the 1968 Act and replaces it with three new offences: obtain- 
ing services by deception, evasion of liability by deception and 
making off without payment. The need to repeal and replace section 
16 (2) (a) arose because its interpretation and application had given 
rise to serious problems in the courts, In R. v. Royle Edmund 
Davies L.J. described the section as a “judicial nightmare,” * and 
in D.P.P. v. Turner Lord Reid expressed the hope that in future 
“ways can be found of drafting such provisions in a form which 
does not require elaborate and rarefied analysis to discover their 
meaning.” ? In 1972 the then Home Secretary asked the Criminal 
Law Revision Committee to consider whether it would be desirable 
to make any changes in section 16. The Committee in fact limited 
itself to considering only subsection (2) (a), believing that a recon- 
sideration of the remaining part of the section should be under- 
taken by the Law Commission in the future as part of its overall 
review of the law of fraud.‘ Accordingly section 16 (2) (b) and (2) 
(c) of the Theft Act 1968 are not affected by the new Act. 

The aims of the Committee were twofold. The first was to restate 
the substance of section 16 (2) (a) in such a way that its meaning 
could be more easily understood. The second was to effect a slight 
change in the scope of the law. Section 16 (2) (a), as interpreted by 
the House of Lords in D.P.P. v. Turner, made it an offence for a 
debtor purportedly to pay his creditor with a worthless cheque, 
even though the debtor did not intend permanently to avoid pay- 
ment, but only meant to give himself more time in which to pay the 
debt. The Committee thought that the criminal law went too far in 
making this conduct an offence and recommended that a stalling 
debtor should only be guilty of a crime if he intends never to pay.‘ 
Although this recommendation was controversial, it was eventually 
accepted by Parliament. The Committee proposed that Parliament 
should repeal section 16 (2) (a) and replace it with three new 
offences. Two of the proposed offences, viz. evasion of liability by 
deception and making off without payment, emerged from Parlia- 





1 Cmnd. 6733 (hereafter cited as the “ Report"); see also Criminal Law Revision 
Committee, Working Paper, Section 16 of the Theft Act 1968 (1974) (hereafter cited 
as the “ Working Paper "’). 

3 (1971) 56 Cr.App.R. 131, 136. 

3 [1974] A.C. 357, 368. 

4 Report, para. 3. 

5 Report, Summary of Recommendations, para. 2. 
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ment virtually unscathed. But clause 1 of the Committee’s draft 
Bill was severely criticised by some peers, the substance of their 
complaint being that the clause was too long and too complicated. 
This clause was replaced with a much simpler provision which 
eventually became section 1 of the Act. 


Obtaining services by deception 
Section 1 of the Act provides: 

““1.—(1) A person who by any deception dishonestly obtains 
services from another shall be guilty of an offence. 
(2) Tt is an obtaining of services where the other is induced to 
confer a benefit by doing some act, or causing or permitting 
some act to be done, on the understanding that the benefit has 
been or will be paid for.” 


Unlike clause 1 of the Committee’s draft Bill the “ deception ” 
required is not limited to deception “‘ going to the prospect of pay- 
ment being duly made.” A person may therefore be convicted 
even though he intended to pay his victim in full, ie. where his 
deception concerned some matter other than the question of 
payment.* The definition of “ services ” in section 1 (2) is a wide one. 
P may, for example, repair D’s car or provide him with tuition for 
an exam. It is not necessary for P to do the act himself. It is 
sufficient that he causes or permits the act to be done. For example, 
P may instruct his employee to drive D to the station, or permit D 
to use his laboratory. 

One important restriction on the scope of section 1 (2) is that 
the benefit must be conferred “on the understanding that [it] has 
been or will be paid for.” This excludes cases where P performs an 
act gratuitously, e.g. where he lends a hand in push-starting a 
neighbour’s car, or permits a neighbour to borrow his step-ladder 
for the day. Another restriction is that the benefit must be con- 
ferred “by doing some act, or causing or permitting some act to 
be done.” In some cases P may confer a benefit merely by refrain- 
ing from action. If he does not cause or permit some act to be 
done, it would seem that there is no obtaining of services, Suppose, 
for example, that D has borrowed £100 from P at a monthly rate 
of interest of 2 per cent. When the date for repayment arrives, D by 
deception induces P to agree that he can have another month to 
pay. The benefit in this case does not seem to be conferred by any 
act which P does or causes or permits to be done. Of course, P 
may alter his accounts in accordance with his promise to give D 
more time, or he may instruct his clerk to write to D confirming 
their arrangement, but the benefit is not conferred by these acts. 
The benefit to D, which lies in the additional time he gets to repay 





* Cf. Parry, “ Queue-Jumping and the Theft Bill” (1978) 128 New L.J. 663; 
E. Griew, The Theft Acts 1968 and 1978 (3rd ed. 1978) (hereafter cited as 
“ Griew ”), paras, 15-13, 15-17. 


May 1979] STATUTES 303 


the loan, is conferred by P’s promise to refrain for one month from 
taking steps to enforce his debtor’s obligation. It is submitted that 
there is no obtaining of services in this case. Clause 1 of the Com- 
mittee’s draft Bill, it should be noted, did include a provision 
specifically excluding this type of case from its scope.’ The idea was 
to ensure that a stalling debtor can only be charged under section 
2 (1) (b) where the prosecution must prove that he intended never 
to pay." Under clause 1, however, the word “act” was defined to 
include refraining from action. The absence of a similar definition 
of “act” in section 1 has apparently done away with the need to 
include a provision which expressly puts stalling debtors outside the 
scope of this offence. 

Section 1 (2) concludes with the words “on the understanding 
that the benefit has been or will be paid for.” In most cases P’s 
“ understanding ” about payment will be induced by D’s deception 
that he intends to pay, or has paid, for the benefit conferred. As 
previously noted, however, there is no requirement that D’s decep- 
tion must relate to the question of payment, and exceptionally it 
may concern some other matter. A case could therefore arise where 
P understands that he will be paid for the benefit he confers, but D 
bras not induced and does not share P’s understanding; moreover in 
the circumstances of the case no reasonable person would expect 
to receive payment. In this case, where P’s “understanding ” is 
entirely misconceived, it is doubtful whether there is an obtaining 
of services for the purposes of section 1. The test, it is submitted, 
should be whether a reasonable person in P’s position would under- 
stand that payment has been or will be made for the benefit which 
is conferred, 

The reference to an “understanding” about payment seems to 
bring within section 1 cases where D obtains services for which 
payment is not legally enforceable.” There are two reasons for 
thinking that this is so. First, it would be wrong to assume that only 
a legally enforceable promise is capable of inducing in a promisee 
an “ understanding ” that he will be paid. A prostitute may “ under- 
stand” that she will be paid for services which she provides for her 
client, even though she realises that payment cannot be enforced 
in a court. Likewise, a merchant may “ understand” that he will 
be paid for non-necessaries which he supplies to an infant, even 
though he knows that the infant’s promise of payment cannot be 
enforced by action. Secondly, the absence from section 1 of any 
provision corresponding to section 2 (2) (which expressly limits 
the scope of section 2 to cases where the liability to pay is legally 
enforceable) 1° and to section 3 (3) (which excludes from section 3 





T See the draft Bill in Appendix 1 of the Report. $ Report, para. 10, 

® The Committees sald that the mere fact that a debt is unenforceable does not 
provide a reason why the debtor should not be criminally Hable tf he induces another 
person by deception to gtve him credit for payment: Report, para. 11. 

10 See note 13, infra. 
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certain cases where payment is not legally enforceable) strongly 
suggests that section 1 is meant to cover cases where payment for 
the services obtained cannot be legally enforced. 


Evasion of liability by deception 

Section 1 of the Act is aimed at deception practised at the outset 
of a transaction." Part of the balance of section 16 (2) (a) has been 
brought within the offence of evasion of liability by deception. 
Section 2 (1) is divided into three parts as follows: 

““2.—(1) Subject to subsection (2) below,’* where a person 
by any deception— 

(a) dishonestly secures the remission of the whole or part 
of any existing liability to make a payment, whether his own 
liability or another’s; or 

(b) with intent to make permanent default in whole or in 
part on any existing liability to make a payment, or with intent 
to let another do so, dishonestly induces the creditor or any 
person claiming payment on behalf of the creditor to wait for 
payment Guhetiier or not the due date for payment is deferred) 
or to forgo payment; or 

c) dishonestly obtains any exemption from or abatement of 
liability to make a payment; he shall be guilty of an offence.” 


Section 2 (3) provides, for purposes of section 2 (1) (b), that “a 
person induced to take in payment a cheque or other security for 
money by way of conditional satisfaction of a pre-existing liability 
is to be treated not as being paid but as being induced to wait for 
payment.” Thus a rogue who gives his creditor a worthless cheque 
in purported payment of a debt is guilty of an offence under section 
2 (1) (b) if he is dishonest and intends never to pay. 

The main problem with section 2 (1) concerns the interrelation- 
ship of its different parts. For example, the Committee did not 
explain the difference between securing the remission of liability 
in section 2 (1) (a) and inducing the creditor to forgo payment in 
section 2 (1) (b). The point was raised but not resolved in Parlia- 
ment, and in due course it may have to be decided by the courts. 
Professor Griew suggests that a creditor ‘‘remits” a debt when he 
intentionally extinguishes a liability of the existence of which he is 
aware.'* For example, a creditor “ remits” a debt wher he is per- 
suaded by a false hard-luck story to agree that his debtor need 
never repay a loan." Professor Griew states, on the other hand, that 
“Al Seo note 20, infra. ———— ~i Re mw Report, para. 13. 
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enforceable Hability; and [s. 2 (1)] shall not apply in relation to a labiHty that has 
not been accepted or established to pay compensation for a wrongful act or 
omission. 


t is not under seal, and (b) no estoppel arises in favour of the fraudu- 
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D does not secure a remission of liability if he leads his creditor to 
believe that there is no debt, because in this case the creditor can- 
not extinguish a “known liability.” Suppose, for example, that a 
clerk employed by a mail order firm writes to D requesting prompt 
payment for goods supplied to D by the firm. D replies untruthfully 
that he never received the goods. After making further inquiries 
the clerk writes to D accepting the truth of his story and apologis- 
ing for troubling him with the bilL** Professor Griew believes that 
in this case D has not secured the remission of liability in any ad- 
missible sense of the word “remission.” The correct course, he 
says, is to charge D with inducing the creditor to forgo payment.” 

It is very doubtful whether this result was intended. The 
Thirteenth Report contains no indication that the Committee meant 
to limit the scope of section 2 (1) (a) to cases where the creditor 
intends to extinguish a “ known liability.” On the contrary, it seems 
that the Committee meant it to apply in cases where the creditor 
intends to absolve the debtor from liability **; and it is submitted 
that the concept of absolving another from liability is wide enough 
to cover cases, such as the one just mentioned, where the creditor 
is led to believe that he is not entitled to payment. Further, in para- 
graph 16 of its Report, the Committee suggested that it would be 
an offence under section 2 (1) (a) for an antique dealer to lie about 
the age and value of jewellery sent to him for valuation which had 
been lost as a result of his admitted negligence. The suggestion can 
only be explained on the basis that the Committee did intend sec- 
tion 2 (1) (a) to cover cases where the creditor is led to believe that 
the debtor’s liability (l.e. the antique dealer’s liability) is less than 
it really is and, by implication, that it also covers cases where the 
creditor is led to believe that there is no liability at all. 

The true view, it is submitted, is that a debtor secures remission 
of liability whenever he gets the creditor to agree that he will never 
ask for payment.’* It makes no difference whether the creditor has 
been taken in by a false hard-luck story, or whether he has been 
led to believe that there is no liability, at the time he agrees that 
the debtor need never pay. The important point is that the debtor is 
absolved from liability. The words “‘ forgo payment,” on the other 
hand, cover cases where the creditor merely gives up the prospect 
of being paid by the debtor. Agreement between creditor and debtor 
is not required here; nor is it necessary for the creditor to absolve 
the debtor from liability. The following case is covered exclusively 


lent debtor (cf. D. & C. Builders Ltd, v. Rees [1966] 2 Q.B. 618), It seems, there- 
not intend s. 2 (1) (a) to apply only in those cases 
where the agreement to remit the debt (although voldable for fraud) is binding on 


16 A very similar case was given by a Government spokeeman in Parliament as 
an example of remission of HabiHty: see H.L.Deb., VoL 389, col. 265 

17 Griew, para, 15-37. 18 Report, para. 16, 

19 “ Agreement” in this context does not mean a legally binding commitment: 
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by the words “forgo payment” in section 2 (1) (b). D asks E to 
tell their landlord that D has left his rooms and gone to live in 
France. This story is untrue. The landlord, who accepts the truth 
of E’s tale, thinks that it will be useless to pursue D for outstanding 
rent and abandons the hope of receiving payment. D is guilty of an 
offence if he intends never to pay the landlord and not simply to 
“buy time.” 


Making off without payment 
Section 3 creates an offence of making off without payment which 
is aimed at conduct commonly known as “ bilking.” Examples 
include running out of a restaurant without paying the bill, and 
driving out of a garage without paying for the petrol, Under the 
Theft Act 1968 it was often difficult to secure convictions in these 
cases. Where the defendant was charged with theft or obtaining 
property by deception, it was necessary to prove that he had been 
acting dishonestly from the outset. Where the prosecution was 
brought under section 16 (2) (a) it was necessary to prove that the 
defendant bad obtained the opportunity of evading the debt by 
means of some deception. Because of the difficulties which these 
requirements often imposed, the new offence does not require proof 
of deception, and dishonesty need not be present at the outset of 
the transaction but only when the defendant makes off without 
having paid the bill. 
Section 3 (1) provides: 
**3,—(1) Subject to subsection (3) below,” a person who, know- 
ing that payment on the spot for any goods supplied or service 
done is required or expected from him, dishonestly makes off 
without having paid as required or expected and with intent to 
avoid payment of the amount due shall be guilty of an offence.” 


The precise scope of section 3 (1) is uncertain. A. T. H. Smith, 
for example, has suggested that it only applies in cases where the 
rogue intends never to pay.*? It is clear, as well, that when the 
Committee first considered the possibility of creating an offence to 
deal with bilking, it meant it to apply only in cases where the debtor 
intends to make permanent default.” However, the offence which 
the Committee finally proposed, and which Parliament enacted, is 
probably not limited to these cases. Section 3 (1) provides that D 
must make off “ with intent to avoid payment of the amount due.” 
A comparison between these words and the opening words of sec- 
tion 2 (1) (b}—“‘ with intent to make permanent default "—suggests 
that in section 3 (1) the prosecution does not have to prove that 
the defendant intended permanently to avoid payment of the 

20 Subs. (3) provides that s. 3 (1) “shall not apply where the supply of the goods 
or the doing of the service is contrary to law, or where the service done is such 
that payment is not legally enforceable.” 


21 “ Reforming Section 16 of the Theft Act 1968” [1977] Crim.L.R, 259, 264. 
223 Working Paper, Summary, pera. 3. 
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amount due, Section 3 (1) applies in cases where there is an obliga- 
tion to pay then and there (i.e. on the spot) for any goods supplied 
or service done. The prosecution, it is submitted, must prove that 
the defendant intended to avoid that obligation. In other words, 
they must prove that the defendant intended not to make the pay- 
ment then and there which he knew was required or expected from 
him.** It is probably unnecessary to go further than this and prove 
an intention never to pay. 

A more difficult problem concerns the use of worthless cheques. 
Is it possible to commit an offence under this section by giving in 
purported payment a cheque which the debtor realises is worthless 
because he knows that there is no question of its being met? Pro- 
fessor Griew says that it is“ It seems, on the other hand, that the 
Committee did not intend this case to be covered by section 3. 
When the possibility of creating an offence to deal with restaurant 
bilking and similar frauds was first considered, the Committee asked: 
“Tf there is to be such an offence should it deal with the use of 
worthless cheques in similar circumstances? ” The Committee said 
that if giving a cheque in conditional discharge of a debt was 
equated with inducing the creditor to wait for payment, the case 
in point could be dealt with satisfactorily under section 2 (1) (b) of 
the Act.” After that no further mention is made of worthless 
cheques in connection with section 3. In fact all that the Committee 
said in the Report and the Working Paper suggests that it did not 
intend this type of fraud to be covered by the offence of making off 
without payment. For example, when the Committee considered 
how its proposals for replacing section 16 (2) (a) would deal with 
cheque frauds, it ignored altogether the possibility that this type 
of case could be prosecuted under section 3 where the debtor knew 
that payment on the spot was required but it could not be shown 
that he intended to make permanent default.** The Committee made 
it clear, moreover, that it should not be an offence for a debtor to 
obtain by deception further time in which to pay a debt which he 
intends to honour. It said, “ Where a debtor obtains by deception 
further time to pay a debt, this should be an offence only if the 
debtor intends never to pay the debt. Subject to this . . . conduct 
within the scope of section 16 (2) (a) should remain an offence. 
Clauses 1 and 2 of our draft Bill (Appendix 1) produce this 
result.” 37 

Under section 3 (1), however, there is no requirement that D 
must intend to make permanent default. So the Committee surely 
did not intend worthless cheques to be covered by this offence. If 


23 Cf. Corbyn v. Saunders [1978] 2 All ER. 697, 699 where the words “ with 
intent to avold payment” in s, 5 (3) (a) of the Regulation of Railways Act 1889 
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they were, the possibility of convicting a fraud who is merely stall- 
ing would still exist, at least in cases where payment on the spot 
was known to be required. In other words, if cheque frauds were 
within the offence of making off without payment, clauses 1 and 2 
of the draft Bill, and sections 1 and 2 of this Act, would not pro- 
duce the result which was apparently desired by the Committee, In 
the light of the Committee’s apparent intentions, can it be argued 
that a debtor who gives his creditor a worthless cheque before 
leaving does not make off “ without having paid,” as the words of 
section 3 (1) require? One way of achieving this result, it is sub- 
mitted, is to treat all references to “‘ payment ” in section 3 (1) as 
references to absolute or conditional payment.** In other words, D 
is not to be treated as making off “ without having paid ” if he dis- 
charges his debt (absolutely or conditionally) before leaving. Since 
D may conditiomally discharge his obligation by “ paying” with a 
cheque which he realises will not be honoured,” cheque frauds are 
excluded from section 3 (1) if this approach is adopted. It is uncer- 
tain, however, whether this course will commend itself to the courts. 
They may prefer the common-sense view that a person who gives 
his creditor a worthless cheque does not thereby “pay.” *° 
Accordingly it is unclear at present whether section 3 will be con- 
strued to cover the use of worthless cheques. Considering that the 
new Act was meant to bring certainty and clarity to this part of the 
law, the matter should not have been left in doubt. 


G. SYROTA. 


18 Cf. Griew, para. 15-50. There is reason to believe that this course is permis- 
sible because s. 2 (3) azsumes that, except for purposes of s, 2 (1) (b), a person who 
is induced to take in payment a cheque by way of conditional satisfaction of a pre- 
existing Hability is to be treated as being paid. (S. 2 (3) is set out on p. 304, supra.) 

39 See D.P.P. v. Turner [1974] A.C, 357, 367-368 and 369-370. 

30 Seo Griew, para, 15-54. 


REPORTS OF COMMITTEES 


SENTENCES OF JMPRISONMENT—A REVIEW OF MAXIMUM PENALTIES 7 


INSIDE this rather fat report there is a thin report struggling to get 
out, If the Advisory Council’s proposals for reconstructing the law 
relating to maximum penalties were grossly misunderstood by the 
Press and subjected to a generally hostile reception in Parliament, it 
may be that the Council is itself to blame for sandwiching the 
relatively short account of its principal conclusions between 70 
pages of historical narrative and almost a hundred pages of 
appendices. Both these sections of the report contain interesting 
material, some of it previously unpublished, but the need to com- 
press a complex story within relatively narrow confines has led to 
an eclecticism which tends to oversimplification. 

The main body of the Council’s proposals for changes in the law 
relating to maximum penalties are argued in Chapters 8 to 12 of 
the report, in the space of 43 pages. (The extended sentence is dealt 
with in an earlier chapter, and subsequent chapters deal with issues 
marginal to the principal questions of sentence length.) By contrast 
with the extensive historical review in the earlier chapters, the 
analysis of current sentencing practice is superficial. The Council’s 
main arguments rely to a large extent on an examination of sentence 
lengths over the period 1974 to 1976, as they are reported in the 
Criminal Statistics. Some of the problems inherent in this approach 
—particularly that the published statistics often relate to combi- 
nations of related offence categories rather than single offence 
categories—are outlined in Appendix B; others, such as the fact that 
the particular sentences on which the statistics are based have often 
been imposed as aggregates of consecutive terms, are not discussed. 
What is most conspicuously missing, however, is any attempt at 
qualitative analysis. Appendix B, for instance, contains a number 
of charts illustrating the distribution of sentence lengths for several 
offences. For buglary it is strikingly shown that 96 per cent. of 
sentences of imprisonment do not exceed three years, while the 
remaining 4 per cent. are spread thinly over a range of up to 10 
years. But what are the cases which have attracted the unusually 
long sentences? Quite probably many of them were sophisticated 
breaks into commercial premises or banks, using explosives or more 
modern technology to defeat elaborate security systems; offences 
quite different in character from the more usual burglaries of shops 
and domestic premises which probably made up the bulk of the 
cases attracting sentences below three years. Similarly, it is shown 
that 91 per cent. of sentences of imprisonment for possessing drugs 
with intent to supply do not exceed four years, with the remainder 


1 Report of the Advisory Council on the Penal System (1978). 
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ranging up to seven years; but what, again, are these cases? Do 
they indicate arbitrary severity by a amall number of sentencers, or 
the existence of a minority of exceptionally serious cases far removed 
in the degree of culpability from the run-of-the-mill case? If a 
sentence of three or four years is acceptable for a middle-range 
dealer or importer of cannabis caught in possession of five or 10 
kilogrammes, is it not necessary to make a substantial distinction in 
the treatment of conspirators who modify a lorry in an attempt to 
import 200 kilogrammes or more? The difference is not merely in 
the amount of cannabis involved, but in the scale of the organ- 
isation behind the offence, the amount of capital invested, and the 
measures which may be taken to ensure the success of the criminal 
enterprise. Examples can be multiplied almost indefinitely; in almost 
any offence category there is bound to be a small number of cases 
of much greater than average gravity. The Council’s main proposal, 
that maxima for particular offences should be based on current 
sentencing practice and be set at a level within which 90 per cent. 
of sentences actually fall, seems to assume, without evidence, that 
the 10 per cent. of longest sentences are aberrations of individual 
judges. In practice, the unusually long sentence is less likely to 
escape appellate review than the disproportionate sentence falling 
within the intermediate range, as it will almost certainly stick out 
like a sore thumb if it is not well justified by peculiar circumstances. 

The second major weakness of the Council’s analysis of current 
sentencing practice, also the result of relying almost exclusively on 
quantitative research, is that it ignores the complexity of the process 
of reasoning by which a judge does (or should) determine the length 
of sentence in a particular case. The process has been described and 
exemplified in many cases. The sentencer should first determine a 
sentence which would be appropriate for the offence considered in 
the abstract, and then make appropriate deductions (which will often 
be substantial) to reflect mitigating factors peculiar to the offender. 
The figure which results at the end of this process—the figure which 
goes into the Criminal Statistics—is not a gross figure based solely 
on the gravity of the offence, but a net figure allowing for a variety 
of discounts. One effect of establishing a new system of maxima 
based on these net figures, and using it as a basis for the determi- 
nation of gross figures in the future, is likely to be that some of 
the discounts will no longer be allowable and that mitigating factors 
will carry less weight as a basis for distinction between offenders 
than they do at present. 

It is difficult to see who would benefit, apart from the occasional 
major criminal or perpetrator of an offence of exceptional heinous- 
ness, from the Council’s primary proposal. It is not necessary to 
share James Fitzjames Stephens’ apprehension that the “sudden 
adoption of a great change in the severity of sentences... would... 
operate as an invitation to all persons hesitating on the brink of dis- 
honesty or violence to take courage and sin vigorously, as it would 
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be understood as an official announcement of the doctrine that the 
objections to crime have been overrated.” But the case for a sub- 
stantial change, which might have far reaching effects on a process 
which has gradually achieved a degree of delicacy and sophistication, 
is not made out. The recent history of legislative intervention in the 
sentencing process—section 3 of the Criminal Justice Act 1961, the 
ill-fated mandatory suspension of short sentences introduced in 
1967—is full of illustrations of the ease with which well-intentioned 
legislation can misfire and produce effects far different from those 
imagined by its devisors. 

The proposal to reduce maxima is counterbalanced by a proposal 
to allow a court to exceed the new maxima where “‘it is of the 
opinion that a custodial sentence of exceptional length is necessary 
for the protection of the public against serious harm.” The radical 
nature of this proposal has escaped the attention of most of the 
Press and political commentators, and sometimes the reader may 
feel that the Council itself has not fully realised the implications of 
the suggestion. The Council clearly envisages that the power to 
exceed the new maxima will be used primarily in cases of offenders 
who can be classified as dangerous. Although there is a brief refer- 
ence to the width and complexity of the problems surrounding the 
use of this concept, the Council is content to deal with them in seven 
short paragraphs, finding space to repeat the often-restated claim 
that “most types of sexual offence...have a low reconviction 
rate” without the qualification that they also probably have the 
lowest reporting rate of all categories of serious crime; in so far as 
the latter statement is true it probably goes a long way to explain 
the former. The Council’s proposal that courts should be empowered 
to exceed the new maxima is not limited to cases of dangerousness, 
however. The Council would accept the use of such sentences to 
deal with certain crimes of exceptional gravity, such as extremely 
lucrative crimes of robbery or fraud, where a short sentence might 
be seen as an acceptable price for a major gain. The Council treads 
carefully around any suggestion that it would encourage the use of 
exceptionally long sentences on retributive grounds—to mark out 
the exceptionally grave example of a particular variety of offence— 
or indeed on grounds of general deterrence; but it is difficult to 
resist the conclusion, in view of the generality of the criteria for 
exceeding the new maxima, that the second limb of the Council’s 
proposal amounts to an abolition of maximum penalties altogether. 
The new maxima would not be maxima at all; rather, they would 
amount to an efficiency bar on an unlimited incremental scale. The 
second limb of the Council’s proposal, to allow sentencers to exceed 
the maxima subject only to a broad formula allowing a wide variety 
of interpretations, could work in practice only if actively policed by 
a Court of Appeal willing to attach more specific meanings to the 
generality of the empowering legislation, and control sentencers in 
the exercise of a discretion far more extensive than they possess at 
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present, It thus rests on an assumption which the first limb of the 
Council’s proposal appears to deny. In so far as there is any logic in 
the Council’s proposals, it depends on the precision with which the 
cases justifying an exceptional sentence can be identified, and the 
strength of the arguments supporting exceptional treatment in those 
cases, The failure of the Council to discharge this burden undermines 
its whole strategy. 

In addition to recommending that sentencers should have power 
to impose a determinate sentence of any length on conviction for 
any offence, on being satisfied of the need to protect the public 
against serious harm, the Council proposes, somewhat reluctantly, 
that the power to impose life imprisonment should be retained in 
respect of those offences where the sentence has been imposed 
within the last 10 years. The result would be that a sentencer deal- 
ing with an offender for one of these offences would have the choice, 
if he wished to impose a sentence beyond the normal range, between 
a long but determinate term and an indefinite life sentence. The 
life sentence would have the advantage of greater flexibility, both 
in its possible duration and in the chance of an early release; the 
prisoner sentenced to an exceptional definite term would be eligible 
for parole on completing one-third of the sentence, or the nominal 
new “ maximum ” term as proposed by the Council. An offender 
sentenced to an exceptional term of 25 years for rape would thus 
become eligible for parole after seven years, and would be released 
absolutely, with remission, after a little less than 14. What criteria 
a sentencer would employ to decide between such a sentence and a 
life sentence are not discussed. It may be that the outcome of the 
Council’s proposals, if enacted, would be that life imprisonment 
would continue to be imposed in those kinds of cases where it is 
now used, and the new powers would be used to pass what would 
become the equivalent of extended sentences in cases where life 
imprisonment was not available. Whether or not this is likely, it is 
beyond doubt that the enactment of the Council’s proposals would 
blur the distinction, at present a very sharp one, between life im- 
prisonment and fixed term sentences, and by acknowledging the 
propriety of passing a determinate sentence on preventive grounds, 
undermine the key judicial principle that the utmost length of a 
fixed term of imprisonment is governed by the gravity of the im- 
mediate offence, irrespective of all other considerations. Erosion of 
this principle could hardly fail to produce an inflation of sentence 
lengths at all points on the scale, including those below the new 
maxima. The same comment may be made of the proposal to 
abolish the extended sentence. While this special form of sentence is 
rarely imposed in practice, its presence on the Statute Book serves 
as a reminder to sentencers that non-extended sentences may not 
be increased beyond the level justifled by the gravity of the im- 
mediate offence. The importance of this symbolic role of the 
extended sentence is illustrated by the many occasions on which 
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the Court of Appeal has referred to its existence in explaining the 
reduction of disproportionate ordinary sentences imposed on pre- 
ventive grounds. 

One proposal of the Council that deserves support is the abolition 
of the mandatory life sentence for murder, a course which has been 
advocated in other quarters. It seems inevitable, however, that the 
abolition of the mandatory life sentence, while allowing a welcome 
discretion to deal leniently with cases where extensive mitigation is 
present, will result in a small number of fixed term sentences of 
considerably greater length than are usually seen for other offences, 
and this must be accepted as a consequence of the change. To 
introduce, as the Council proposes, special parole provisions in such 
cases would be inconsistent with the logic of the abolition of the 
mandatory life sentence. 

The Council recommends no major changes in the law governing 
suspended sentences, except to adopt the suggestion that a court 
activating a suspended sentence should have power to review and 
vary any financial orders made when the sentence was imposed. 
Unhappily the Council confers its blessing on the partially suspended 
sentence, an ill-considered idea which was added to the Criminal 
Law Bill at a late stage and passed into law without adequate debate. 
The provision of any new sentencing measure without a clear role 
in the range of sentencing alternatives or relationship to existing 
sentences can add little of real value to the sentencer’s already 
extensive collection of powers, but the partially suspended sentence 
will add a new confusion to sentencing principles and act as a 
potential trap to the sentencer who may find that his lenient 
intentions backfire. How can a sentencer be expected to find any 
rational criteria which will guide him through the process of decid- 
ing that a sentence of imprisonment is necessary, fixing the length 
of the appropriate sentence having regard to all relevant consider- 
ations, deciding that the sentence cannot be suspended, and then 
deciding that part of the sentence can be held in suspense, without 
going round in at least one circle? More significantly, the exercise 
of the power will involve the sentencer in speculations about release 
on licence or on remission, as failure to take these into account will 
often result in a partially suspended sentence becoming more severe 
than an immediate sentence of the same length. (Compare, for 
example, the cases of two men sentenced to two years’ imprison- 
ment, one to serve the term immediately, the other to serve half 
with half held in suspense. There is a good chance that both will 
be released from prison on the same day, on the assumption that 
the immediate sentence prisoner is paroled after 12 months; but the 
prisoner whose sentence was held partly in suspense is now at a 
disadvantage, as he is still subject to the equivalent of a 12-month 
sentence suspended for 12 months, while the immediate sentence 
prisoner is on licence for only four months, and the period he is 
liable to serve is at most four months, and diminishes with every 


Vou. 42 (3) 3 (1) 


314 THE MODERN LAW REVIEW [VoL 42 


day at large.) The necessity to consider the possibility of parole may 
mean that sentencers will be tempted to abandon the nominal term 
of the sentence as the basis for comparison, with the result that 
whatever order the system presently possesses will be endangered. 
The failure of the Council to provide a convincing set of pro- 
posals for legislation is attributable to two principal causes. The first 
is undoubtedly the Council’s own decision to side step all questions 
relating to the philosophy of punishment and its role in practical 
sentencing. Any position which the Council might have adopted 
would have involved a substantial measure of compromise, and 
exposed the Council to criticism and controversy; but a system of 
sentencing legislation constructed without a clear theoretical basis 
~has no more strength than a blown egg. The second cause is that 
the Council was asked the wrong question. If a major inquiry into 
the process of determining the length of incarceration was justified, 
It should not have dealt with one aspect in isolation. Sentences of 
imprisonment are the result of the exercise of power by three 
organs of state—the legislature in fixing maximum sentences, the 
judiciary in exercising their discretion within those maxima, and 
the executive, advised by the Parole Board, exercising authority 
within limits set by the sentence imposed in the particular case. 
The problem for any society is to establish the right balance of 
power between these three organs, and ensure that each acts on 
principles which are compatible with those of the others. To 
concentrate on one element alone, to the virtual exclusion of the 
others, is to miss the point. 
D. A. THOMAS, 


NOTES OF CASES 


THE EXTENT OF CRIMINAL COMPLICITY 


Ir has long been the law' that a man can only be guilty of com- 
plicity in a crime that is actually committed. It therefore follows as 
a matter of logic that his mens rea as a complicitor must be ex- 
pressed in terms of that actual, committed, crime. This causes no 
embarrassment when the accused is an abettor, “one who is pre- 
sent assisting or encouraging the principal at the time of the 
offence.” ? There he will know, and it will be easy to establish that 
he knew, “the facts that must be proved to show that an offence 
has’ been committed” *; not any offence, but the actual offence of 
which the principal has been convicted. The demands of logic 
however sit much less easily with the need to impose sanctions on 
those who assist or encourage crime when the accused is a coun- 
sellor: “one who before the commission of the crime conspires to 
commit it, advises its commission or knowingly gives assistance to 
one or more of the principals.” * Since knowledge can only be of 
present facts, mens rea at the stage of counselling has to be expressed 
in terms of knowledge of the principal’s intentions; and there will 
often be clear social reasons for convicting a counsellor even though 
he did not know, when he gave his assistance, that the principal 
intended the particular acts constituting the actus reus of the crime 
that he eventually committed. For instance, the accused may know 
that his principal intends to use for burglary the equipment that 
he provides him with, but does not know the date and place of the 
intended breaking-in. Or he may know that the men whom he 
guides to their target are intent on terrorist activity, but does not 
know whether they intend bombing, shooting or arson. 

These difficulties came to a head in Bainbridge,” where the 
accused’s story was that he thought that the person for whom he 
bought oxy-acetylene equipment was going to use it for cutting up 
stolen property, but did not know that it was going to be used, as 
in fact it was, to break into the Midland Bank at Stoke Newington. 
His counsel argued that since Bainbridge had no knowledge of the 
details of the principal crime intended, he did not have the mens 
rea of an accessory in that crime. The court held this formulation 
to be far too narrow. It was enough that the accused knew (and 
not merely suspected) that a crime of the same type as that actually 
committed was intended by his principal. 

The Bainbridge rule is troublesome in two, contrasting, ways. It 
is too narrow in that the requirement of knowledge, taken literally, 


1 Vaux's Case (1591) 4 Co.Rep. at p. 44b. 

4 [1978] 3 All E.R. at p. 1158c, per Lowry L.CJ. 

3 Thomas v. Lindop [1950] 1 All E.R. 966 at p. 968A, per Lord , 
4 [1978] 3 Al E.R. at p. 1158d, per Lowry L.CJ. s [1960] 1 Q.B. 129. 
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would exculpate a man who, because of his suspicions, was in effect 
reckless as to whether the principal crime was intended by his prin- 
cipal. But it is too wide in requiring a mental attitude only as to 
a crime of the same “ type” as the principal crime, since that opens 
the way to convicting a man who does not even suspect the possi- 
bility of the commission of the actual criminal acts to which he is 
said to be accessory. The court in Bainbridge probably meant to 
say no more than that to be an accessory to an offence of burglary 
the accused must have known that some burglary, but not neces- 
sarily this burglary, was intended. That in itself divagates from the 
principle of expressing the accessory’s mens rea in terms of the 
specific crime committed; but the vagueness of the word “ type” 
left open the possibility * that the case went even further, by for 
instance rendering an accomplice who foresaw blackmail guilty of 
complicity in an unforeseen, but in terms of typification similar, 
robbery. 

In D.P.P. for Northern Ireland v. Maxwell" M, a member of a 
Northern Ireland para-military organisation, was asked to drive his 
car to the vicinity of a public-house, guiding there another car 
travelling behind him. He assumed that the occupants of the 
second car intended a “job,” or military operation; and on arrival 
at their destination, but after M had driven away, they indeed threw 
a bomb into the public-house. M was charged" and convicted as 
an accessory to the two crimes committed by the occupants of the 
car, namely doing an act with intent to cause an explosion and 
possessing an explosive substance with intent to endanger life or 
cause serious injury to property, contrary to sections 3 (a) and (b) 
of the Explosive Substances Act 1883. M argued on appeal that 
Bainbridge “should be confined to the type of case where the 
accused knows that an attack by means of explosives is intended 
but perhaps does not know the target or the precise date of the 
intended operation.” * Since, therefore, M did not know the form 
of terrorism intended by those whom he aided, and did not know 
that they had a bomb in their car, he could not have the mens rea 
of complicity in the particular terrorist crime that they in fact 
committed. 

The whole House rejected this argument, which Lord Hailsham 
not unreasonably described as wholly devoid of substantial merits.!° 
In doing so, the House purported to approve Bainbridge. However, 





* Smith and Hogan, Criminal Low (4th ed.), p. 126. 
T [1978] 3 All BR. 1140, 
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the test proposed in Maxwell in fact differs significantly from that 
adopted in the earlier case. The Maxwell test is whether the crime 
actually committed was one that the accused had in contempla- . 
tion, either in actual detail, or as an obvious possibility amongst 
various offences likely to be committed by the people to whom he 
gave assistance.’ On the facts of Maxwell it was easy to apply this 
test to say that M must have known that one of a limited number 
of terrorist acts at or near the public-house was intended, and that 
the crime actually committed fell within the limits of possibility 
foreseen by him. 

Lord Scarman considered“ that Maxwell was an extension of 
Bainbridge; but it is doubtful whether that is so. It is true that 
Maxwell requires only “contemplation,” rather than knowledge, 
of the principal crime; but the new test appears to require, which 
Bainbridge probably did not, some sort of subjective foresight of the 
detail of the actus reus actually committed. This may be illus- 
trated by Lowry L.CJ.’s formulation of the test, which is that the 
complicitor is guilty if “ he knows that the principal is committing 
or about to commit one of a number of specified illegal acts ” °; 
and by the emphasis placed by both Lord Scarman “ and Viscount 
Dilhorne 2° on the fact that the new test, in contrast to Bainbridge, 
expresses the accused’s guilt in terms of foresight of the crime 
actually committed. 

Therefore, as Lowry L.CJ. makes clear,* the Maxwell test excul- 
pates the accomplice where he “has only offence A in con- 
templation and the principal commits offence B.” That result 
would not have followed under Bainbridge if offence A and offence 
B had been of the same “type”; for instance, to take the most 
extreme case that seems to be excluded from liability by Maxwell, 
if the accomplice thought that the equipment provided by him was 
to be used to burgle the bank at Stoke Newington, and there alone, 
and it was in fact used to burgle the bank at Hackney. The law may 
also now be narrower in the famous hypothetical case where house- 
breaking implements are supplied, perhaps with no specific burglary 
in view, and are then used by the recipient for a long series of 
burglaries months or years later. Bainbridge enabled it to be 
assumed '’ that the later crimes were of the same type as the acts 
on the part of his principal that the accused must be taken to have 
foreseen when handing over the equipment, Under Maxwell, as 
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Lowry L.CJ. says," the question must be “whether the crime 
actually committed is fairly described as the crime or one of a num- 
ber of crimes within the contemplation of the accomplice.” But it 
is hard to see how that question could be answered other than in 
the negative. To contemplate “the crime actually committed ” the 
accomplice must contemplate the acts of his principal at the time 
and in the place and circumstances that had to be proved to estab- 
lish the actus reus of the crime of which the principal was convicted. 
That requirement cannot possibly be fulfilled when, at the time of 
the act of assistance, none of those circumstantial details of the 
crime eventually committed could have been present to the accom- 
plice’s mind. The case is quite different from Maxwell itself, where 
the accused was in effect presented with a limited “ shopping list ” 
of specific crimes,** all of which, if committed, would occur within 
foreseen limits of time and space. 

All this is not to say that Maxwell was wrongly decided, The case 
certainly shows more fidelity to the principle that the accused’s 
mens rea should depend on his subjective awareness of the subject- 
matter of the crime (in the case of complicity, the actual offence 
committed by the principal) than does Bainbridge; but in follow- 
ing this principle Maxwell reveals some of the fraility of the law 
of complicity. In the case put by Lowry L.CJ. of a different crime 
from that in the accused’s contemplation being actually com- 
mitted the accused is, as Lowry L.CJ. says,” still morally culpable; 
that proposition can, indeed, be illustrated from the account of 
his intentions given by the accused in Bainbridge, since a man 
who lends equipment thinking that it is going to be used to dispose 
of stolen property encourages criminal behaviour whether or not 
his principal in fact uses the equipment for that purpose. It is 
morally unsatisfactory, as well as socially dangerous, that the law 
should be such as to allow this would-be abettor to escape scot- 
free. Lowry L.CJ. envisages that such a case might be regulated by 
the law of conspiracy, but it is very doubtful whether law-enforce- 
ment agencies should be encouraged, or indeed (if they are to do 
their job properly) be forced, to make wider use than is absolutely 
necessary of that notoriously difficult and capricious part of the 
criminal law. These difficulties would not arise if the premise from 
which they spring, that a man can only be an accomplice in respect 
of a crime actually committed, were to be abandoned: but that 
issue, already ventilated elsewhere at ponderous length,?* does not 
bear repetition here, 

RICHARD BuxTon. 


18 [1978] 3 AD ER. at p. 11620. 

19 For this analysis of Maxwell see Lord Hailsham [1978] 3 All E.R. at p. 1147h; 
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THE SCOPE OF AN ADVOCATE’S IMMUNITY IN NEGLIGENCE ACTIONS 


Waar are the limits of an advocate’s immunity for negligence that 
occurs outside the court-room? Prior to Rondel v. Worsley the 
rule had been that a barrister was totally immune from action for 
negligence even unconnected with litigation, and that a solicitor 
was wholly liable for negligence even if it was in the court-room.” 

This rule was applied in Rondel v. Worsley by the judge at first 
instance? and by the Court of Appeal.‘ But the House of Lords cut 
the cake in a different direction. Although all five Law Lords ruled 
that an advocate had immunity for negligence in the court-room, 
there were strong indications, albeit obiter, that this applied to 
solicitors as well as to barristers * and that it did not apply to paper- 
work unconnected with litigation.‘ It was therefore inevitable that 
sooner or later a case would have to be fought as to the extent of 
the immunity for pre-trial work. The case of Saif Ali v. Sydney 
Mitchell & Co." is the first to have reached the law reports. (A 
number of actions brought against barristers in the 11 years since 
Rondel v. Worsley were settled before trial.*) 

Mr. Saif Ali was injured in a car accident in March 1966 whilst 
travelling as a passenger in a car driven by Mr. Akram. Their car 
collided with another driven by Mrs. Sugden. There was no doubt 
that Mrs. Sugden was at least partly to blame. The barrister ° 
instructed for Mr. Ali and Mr. Akram settled proceedings against 
Mr. Sugden, the owner of the other car. This was on the basis that 
Mrs. Sugden, who had been taking the children to school, was driv- 
ing as his agent. Later it was considered whether proceedings should 
not have been brought also against Mrs. Sugden and against Mr. 
Akram, but by then the three-year period of limitation had expired. 
On the advice of leading counsel, proceedings were eventually 
dropped against Mr. Sugden so that as Lord Wilberforce said “‘ the 
plaintiff who started with an impregnable claim for damages, found 
after five years that he had nobody he could sue.” 1° Mr. Saif Ali’s 
only course was to sue his solicitors and they, in turn, brought third- 
party proceedings against the barrister. 

The negligence alleged against the barrister was that he had 
delayed until after the limitation period before advising whether to 


1 Rondel v. Worsley [1969] 1 A.C, 191, 

2 See, for instance, Halsbury’s Laws of England (3rd ed., 1953), Vol. 3, p. 46, and 
Rondel v. Worsley [1967] 1 Q.B. 443, ot Per Lord Denning. 

3 [1967] 1 Q.B. 443, 452, per Lawton J. 

4 [1967] 1 O.B. 443, 471, per Lord Denning M.R. , Danckwerts and Selmon L.JJ. 
5 [1969] 1 A.C. 191 at pp. 232E-F, per Lord Reid: pp. 243F-244A, per Lord 
Morris of of Borth-y-Gest; p. 267F, per Lord Pearce: p. 284D, per Lord Upjohn. 
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suo Mrs. Sugden and Mr. Akram; that he had failed to advise action 
against them; and that he had failed to advise that there was a 
conflict of interest between Mr. Saif Ali and Mr. Akram. 

The Assistant Registrar ordered that the third-party notice should 
stand as a statement of claim. The District Registrar allowed an 
appeal against this decision and ordered that it be struck out as dis- 
closing no reasonable cause of action on the ground that a barrister 
was immune from such suit. On appeal Mr. Justice Kerr restored 
the statement of claim, but the Court of Appeal (Lord Denning 
M.R., Lawton and Bridge L.JJ.) again struck it out, The House of 
Lords, by three (Lords Wilberforce, Diplock and Salmon) to two 
(Lords Russell and Keith) ruled in favour of the plaintiff and against 
the barrister. (The case therefore involved no less than four success- 
ful appeals.) 

Lord Wilberforce said * that the reason for immunity given to 
advocates (solicitors as well as barristers) was public policy—mainly 
that a barrister owes a duty to the court as well as to his client, 
and he should not be inhibited through fear of action by his client 
from performing it; and partly that re-litigation as between barris- 
ter and client of what had already been litigated between the client 
and his opponent was undesirable. But the question was how far 
the immunity went. On this the judges in Rondel v. Worsley had 
taken differing positions. Lord Reid had referred to “ work in con- 
ducting litigation ”™ and said that the same public duty applied 
when drawing pleadings and conducting subsequent stages in a case 
as during the trial itself." Lord Morris of Borth-y-Gest appeared 
to say that the immunity was limited to what was “said or done 
in the... management of a case in court ” ™ but he also agreed 
with the judgment of Lord Justice Salmon in the Court of Appeal 
which had drawn a distinction between litigation and paperwork. 
Lord Upjohn thought that the immunity should start at the letter 
before action since a barrister would have to advise fearlessly on the 
prospects of success, on discovery and in his advice on evidence.** 
Lord Pearson had asked whether the barrister’s immunity extended 
to “ pure paper work ”—unconnected with litigation.‘ Only Lord 
Pearce had categorically stated that the immunity extended even 
to opinions unconnected with litigation.’ 

The task in Saif Ali, Lord Wilberforce said, was to narrow the 
spectrum of judicial opinions, The phrase “conduct and manage- 
ment” of a case had emerged, and Lord Denning and Lord Justice 
Lawton in the Court of Appeal had ruled that it covered the negli 
gence alleged in this case, But in Lord Wilberforce’s view some- 
thing narrower was required. He preferred the dictum of McCarthy 


11 hid, at p. 856, 19 [1969] 1 A.C, 191, 231. 
18 Ibid. at pp. 231-232. 
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P., in the New Zealand Court of Appeal, in Rees V. Sinclair," that 
although the immunity must include some pre-trial work, “ each 
piece of before-trial work should be tested against the one rule— 
that the protection exists only where the particular work is 80 
intimately connected with the conduct of the cause in court that 
it can fairly be said to be a preliminary decision affecting the way 
that the cause is to be conducted when it comes to a hearing.” 
This dictum was also made the focal point of the judgments of Lord 
Diplock and Lord Salmon and is now, therefore, the locus classicus 
on the question of an advocate’s liability. 

But this dictum does not wholly solve the problem—as witness 
the fact that Lord Justice Bridge in the Court of Appeal thought 
that the negligence alleged in Saif Ali came within the test pro- 
posed by McCarthy P. in Rees v. Sinclair. Lord Wilberforce dis- 
agreed. For him it fell “ well outside the immunity area.” ° Lord 
Diplock was not prepared to draw up a list of before-trial work 
that would fall on one side of the line or the other. He simply held 
that what was alleged here “manifestly falls outside the limited 
extension of the immunity ” beyond the court-room.™ Lord Salmon 
drew a contrast between the pre-trial work in Rees v. Sinclair and 
that in the Saif Ali case. In the New Zealand case the client hus- 
band sued his barrister for refusing to allege wrongful conduct by 
the wife on an application to vary maintenance payments, The New 
Zealand lawyer had taken the view that there was no justification 
for making the allegations and the court held that he was immune 
from an action for negligence for the decision. Lord Salmon agreed 
that in Rees v. Sinclair the advice was intimately connected with 
the conduct of the case in court, whereas in Saif Ali there was no 
such connection. The advice by the barrister in the present case, 
he said, made it impossible for the plaintiff's unanswerable case to 
be heard in court. “ It was not even remotely connected with coun- 
sel’s duty to the court or with public policy.” ** 

The crucial feature of the speeches of the three judges for the 
majority was, therefore, not simply that they applied the dictum 
from Rees v. Sinclair in favour of the plaintiff, but that they thought 
that there could be no doubt about the matter. The dictum itself 
may leave some room for argument as to what is and what is not 
intimately connected with the conduct of the cause in court, but in 
the view of Lords Wilberforce, Diplock and Salmon the policy must 
be to interpret the concept strictly in favour of the plaintiff client 
rather than broadly in favour of the defendant barrister. 

This appears most clearly in the speech of Lord Diplock which 
will probably come to be regarded as the leading judgment in the 
case. The immunity of barristers he recognised gave them “a 





18 [1974] 1 N.Z.L.R. 180, 187, 
19 [1978] 3 W.L.R. 849, 857. 
20 Ibid, at p. 865. 
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privileged status which the common law does not accord to mem- 
bers of any other profession or skilled craft.” *? The recent trend 
in the policy of the law as developed in decisions of the House of 
Lords had been “to extend to new areas of activity the notion 
that a man is liable for loss or damage to others resulting from his 
failure to take care.” ™ Since Rondel v. Worsley architects had 
been held liable for negligence in valuing work for the purposes of 
interim payments under building contracts 4; accountants for negli- 
gence when acting as valuers?*; building inspectors employed by 
local authorities for negligence in inspecting the foundations of a 
building in construction **; Borstal officers for negligently failing 
to control their charges*’; and salvors for negligence in salvage 
operations." In the face of this trend, the immunity of advocates 
could only be justified by sound reasons of policy. 

He was not impressed by some of the reasons that had been 
advanced to justify the immunity. To say that a barrister owed a 
duty to the court might be said to be merely a pretentious way of 
saying that when a barrister was appearing in litigation he must 
observe the rules, which was equally true of the members of other 
professions. There might be a conflict between the duty to the 
court and the duty to the client which could require the exercise 
of fine judgment, but this was not a reason for granting absolute 
immunity for negligence. (“ The salvor and the surgeon, like the 
barrister, may be called on to make immediate decisions which, if 
in the result they turn out to have been wrong, may have disastrous 
consequences. Yet neither salvors nor surgeons are immune from 
liability.” **) Nor did it appear that exposure to liability for negli- 
gence had prevented the members of other professions from giving 
their best services to their clients. Moreover, the argument based 
on the potential conflict between the duty to the client and the 
duty to the court lost most of its cogency when applied to work 
done in the relative tranquillity of chambers. 

Equally, the cab-rank rule argument relied on in Rondel v. 
Worsley did not seem, to Lord Diplock, now to have much force. 
With the disappearance of the dock brief the rule was limited to 
preventing barristers from accepting clients on instructions from 
solicitors. It might oblige them to take instructions from obstinate 
and cantankerous clients who were more likely than others to sue 
if unsuccessful, but this did not justify the granting of a complete 
immunity. There were other means for disposing summarily of 
vexatious litigation. 

Lord Diplock, indeed, went so far as to regret that no argument 








24 Surcttffe v. Thackrah [1974] A.C. 727. 

33 Arensen V. Casson, Beckman, Rutley & Co. [1977] A.C. 405. 

at Anns v. London Borough of Merton [1977] 2 W.L.R. 1024, 

37 Home Office v. Dorset Yacht Co, Ltd. [1970] A.C. 1004. 

38 The Tojo Maru [1972] A.C. 242. 29 [1978] 3 W.L.R. 849, 861. 
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had been addressed to their Lordships in Saif Ali that the immunity 
upheld in Rondel v. Worsley ought no longer to be upheld. But he 
had nevertheless reached the clear conclusion that for two main 
reasons a limited immunity was justified. The first was that the 
immunity of advocates was part of the general immunity given to 
all participants in legal proceedings—judges, court officials, wit- 
nesses, parties and lawyers “to ensure that trials are conducted 
without avoidable stress and tensions of alarm and fear.” * (Lord 
Diplock did not explain how this reason justified an immunity which 
in his estimation could not validly be based on the nicety of the 
decisions that had to be taken by advocates. He seems here to be 
drawing a distinction so fine as to be barely perceptible.) His second 
reason was also based on the need to maintain the integrity of 
public justice—namely the undesirability of encouraging collateral 
attack on the correctness of litigated decisions save through the 
appeal system. In his view this would not apply, however, where 
there had been no contested hearing. But, where they applied Lord 
Diplock thought that these two grounds justified a limited immu- 
nity for pre-trial work that would, for instance cover advice on 
evidence, 

Lord Salmon, for his part, indicated that drafting of pleadings 
or advice on evidence might be covered by immunity. If, for in- 
stance, in his advice on evidence counsel stated that he would not 
call Y as a witness whom he believed his client wanted to call solely 
to prejudice his opponent, counsel would be immune from suit in 
regard to this decision. But in another case the immunity might 
not cover even advice on evidence.** 

The conclusion must be that all three majority judgments would 
define the scope of the immunity in a restrictive way. There seems 
little doubt that whatever the scope of the immunity, it covers 
solicitors as well as barristers. Lord Wilberforce,?? Lord Diplock ** 
and Lord Salmon ** said so in terms. 

The views of the two dissenting judges are unlikely to attract 
much notice in the future. Lord Russell of Killowen, in a brief 
speech, argued that in the conduct of litigation, at whatever stage, 
counsel should be free from anxiety as to whether he was taking 
the right decision. There was no justifiable line to be drawn between 
the court-room and anything done in the handling of a claim out- 
side the court-room. Advice on settlement, advice on evidence, 
advice on parties, for instance, should all be covered by the immu- 
nity. He did not advance any policy justification for the immunity 
other than freedom from worry—which would apply to most other 
professions and many other occupations too. 

Lord Keith of Kinkel thought that the chief reason for the im- 
munity principle was to enable barristers to apply their minds to 
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litigation work undistracted by consideration of whether or not 
they might be sued for negligence. The best way to achieve this was 
to apply it to all situations where there was the possibility of any 
conflict between the barrister’s duty to the court and the personal 
interests of his client—namely in all aspects of litigation. It would 
be better for all if there was a simple rule that could easily be 
applied. But even apart from this there was no valid distinction 
between pre-trial work in the course of litigation which affected 
the way the case was conducted and pre-trial work connected with 
litigation which did not. 

No doubt there will be further litigation on what pre-trial work 
is covered by the immunity for barristers and solicitors, Lords Keith 
and Russell were, of course, perfectly right that the majority have 
drawn a line that will be difficult to apply. Any acts done in the 
preparation of litigation may be said to influence the ultimate con- 
duct of the case, and judges may, therefore, disagree as to what pre- 
trial acts are “ intimately connected ” with the conduct of the case 
in court, But the touchstone for the future will surely be the clear 
indication from the majority that the burden of persuading the 
court lies on the defendant who claims the benefit of an excep- 
tional immunity, The words of the President of the New Zealand 
Court of Appeal cited by Lord Wilberforce sum up the issue: “ The 
protection should not be given any wider application than is ab- 
solutely necessary in the interests of the administration of justice.” 
If this be the test, one may predict that future cases will tend to 
narrow the immunity even further, 

MICHAEL ZANDER. 


HUSBAND DENIED A Say IN ABORTION DECISION 


Ir is rare that a completely novel issue falls for determination by 
the High Court. Paton v. Trustees of BPAS* was just such an 
occasion. It fell to Sir George Baker P. sitting as an additional judge 
of the Queen’s Bench Division in Liverpool. A husband petitioned 
the Court to enjoin the British Pregnancy Advisory Service and his 
wife from terminating her pregnancy by abortion. The wife was 
pregnant by her husband but wished to have an abortion despite 
his opposition. Counsel for the husband conceded the novelty of 
the claim.* At the end of counsel’s submissions, Sir George Baker P. 





The Court referred to an unreported Ontario decision as the only caso known. 
vV. Doe, 314 N.E2d 128 (Mass. 1974) which held that a husband 
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held that the “claim for an injunction is completely misconceived 
and must be dismissed.” * In his short judgment, he brushes aside 
the legal arguments made on the husband’s behalf. Indeed, it is a 
classic English common law judgment, long on common sense and 
respect for the realities of life and short on the various tempting 
nice points of law. Sir George Baker P. took as his starting point 
the proposition that an injunction may be granted only if the 
claimant can show he has a legal right enforceable at law or in 
equity. Thus the question was, did the husband have any right. This 
argument already by implication closes off another possible 
approach, namely whether the foetus has any rights which the 
husband as father can assert for him. The husband does not seem 
to have made this claim, but, in any event, Sir George Baker P. 
expressly stated that the foetus has no rights in English law and thus 
no standing to assert any claim.‘ English law is, indeed, clear; a 
foetus has no rights, or, put another way, is not a legal person until 
born alive.’ 

So did the husband have any rights? It is not entirely clear what 
right he was claiming. It seems, however, that the basis of his claim 
was that his wife’s abortion could only be carried out if he con- 
sented; that he had, in other words, a right to veto by withholding 
his consent. This was easy to deal with. Once it was accepted that 
the abortion would be otherwise lawful, all that the Court needed 
to do was to refer to the Abortion Act 1967. The Act makes no 
provision for a husband’s consent. The only parties involved are the 
pregnant woman seeking the abortion and the doctors certifying that 
the necessary circumstances exist to meet the requirements of the 
Act. Doubtless, the total exclusion of the husband’s involvement 
did not, and does not, please everyone,* but lawful abortion is a 
creature of Statute and the Statute has no place for the husband’s 
wishes or consent. 

Could the husband have based his claim on any other legal 
grounds? 

(a) Claims invoking fundamental rights, whether to parenthood 
or whatever, are, of course, justiciable in the United States by refer- 
ence to the Constitution. Such an approach is stil unfamiliar to 
English courts. Some support could, however, be gained from two 
sources, though for the reasons offered later, neither could be 
regarded as very fruitful. First, in the case of Re D,’ Heilbron J. 
held that to sterilise an 11-year-old girl would violate a basic human 
right, her right to reproduce. No source is identified from which 
this fundamental right is drawn and it is perhaps arguable whether 


3 [1978] 2 All E.R. 987, 992, 
4 Ibid, 990 





5 Apparent exceptions, e.g. succession rules concerning a child en ventre sa mère, 
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attach. 
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reference to it is necessary for the decision, which otherwise could 
merely have rested on what view the court took of the best interest 
of the child. Certainly, little could be built on it by way of analogy. 
Secondly, and alternatively, the husband could have pointed to the 
European Convention on Human Rights as conferring on him the 
right to parenthood. In a sense, however, any success on this ground 
would be a hollow victory. Babies, like the tide, waiteth for no man, 
and certainly will not wait until a decision is reached. It would take 
many months to arrive at and no power exists to issue any form of 
interim order. The abortion would have been carried out long before. 
And, even if the court found for him, the finding would merely be 
declaratory of an incompatibility between the Convention and 
English Law, calling, perhaps, for legislation incorporating the 
court’s view. It would not offer any specific remedy for the husband.’ 

(b) The husband could have framed his action in the form of a 
claim to custody of the unborn child. Such a claim is considered at 
length by Bradley in a paper written before Paton was decided but 
published subsequent to it.* There is, of course, no precedent for a 
court considering, let alone granting, custody in respect of an un- 
born child. It would require more than a little departure from exist- 
ing law and perhaps too great an act of judicial creativity than most 
judges would contemplate. Note, however, that here the illegitimate 
father would be on an equal footing with the husband-father if the 
argument succeeded, by virtue of section 14 of the Guardianship of 
Minors Act 1971. Doubtless Bromley’s view is to be preferred that, 
“if it is desirable that the father’s consent be obtained {to abortion] 
... this should be made explicit by Parliament and not left to the 
judge to achieve by a very dubious extension of the law of 
custody.” 1° 

(c) Could the husband have used any argument based on a notion 
of property? The foetus is biologically, in part, the product of his 
genetic material. If expressed in property terms the claim may seem 
odd but such a claim perhaps most closely reflects the natural 
reaction of the husband that “the baby is half mine.” To say that 
human beings, born or unborn, may not be the object of property 
rights since the abolition of slavery is too easy an answer. It begs 
the question. If property is the congeries of rights which may be 
asserted by one against all comers, the question is whether there is 
any such right which the husband can claim. Once put this way, 
however, it is clear that the property argument dissolves into an 
examination of the various rights already discussed. 


2 Article 2, The Right to Life, and Article 12, The Right to Marry and Found a 
Family (my emphasis), could be invoked. See, Jacobs, The European Convention on 
Human Rights (1975), pp. 21-22, and Application 7045 of 1975, Contrast, further, 
the holding in Paton that any right the husband may have, he had qua husband and 
father, with the possible position of the illegitimate father under the Convention 
since the effective removal of the stigma of illegitimacy, Jacobs, op. cit. 134-135, 

® Bradley, “ A Woman's Right to Choose ” (1978) 41 M.L.R. 365, 

16 Bromley, Family Law (Sth ed.), p. 308. 
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It may be that there are more arguments which the husband could 
have used. Indeed, the issue is ideally suited for exercises in all sorts 
of legal sophistry. And, law apart, it is, of course, as Sir George 
Baker P. pointed out, an issue highly charged with emotion. For 
example, some will see it as yet another battle in the war for 
women’s liberation, others as affecting the future stability of homes 
and marriages, others as justifying abortion on demand in view of 
the stark alternative of forcing a woman to carry a child, and others 
as a matter of profound moral and theological weight. Indeed, Sir 
George Baker P. adverted to the “great emotions and vigorous 
opposing views’?! aroused by such an action. The temptation to 
be led by these considerations into making nice legal or philosophical 
points would, of course, be fatal if given in to. For, all arguments 
of principle have to be weighed against the one reality, the con- 
sequences of finding in the husband’s favour. A moment’s thought 
1s enough to realise that no court would admit the husband’s claim. 

It is trite law that a court will exercise its discretion to issue an 
order only when there is a good chance that the order will be 
enforceable. This is the nub of the case and was recognised as such 
by Sir George Baker P.: “ Personal family relationships in marriage 
cannot be enforced by the order of a Court; to issue an injunction 
would be, adopting the words of a Florida judge, ‘ludicrous ’.” = 
Admittedly, it is open to object that the examples given of “ per- 
sonal family relationships” involve individual, personal choices 
without any questions of a third party, a foetus, being involved, 
and that this is a crucial distinction. Also, arguably, it is not a 
question of “ cannot ” but “ should not,” since a normative, moral 
stance has to be taken by the court. Such objections carried little 
weight with the court and, it is submitted, rightly so. To say that 
the presence of the foetus makes a difference is to assume that which 
must be proved. The fact that English law has consistently refused 
to attribute legal personality to a foetus and that in the context of 
abortion there is simply no room for compromise, since to favour 
the mother’s claim to an abortion ex Aypothesi means the destruc- 
tion of the foetus, suggest that this is, as Sir George Baker P. said, 
an example of a family relationship where a court would not and 
should not grant an injunction. As for the second point, the norma- 
tive choice to be made by the Court must always be conditioned by 
what is possible and practicable, as well as by some sense of tran- 
scendental justice. Sir George Baker P. asked himself what could be 
the remedy if an injunction were ordered and disobeyed. He per- 
suaded himself no remedy existed: “no judge could even consider 
sending...a wife to prison for breaking such an order.” ** And, 
he went on, once it was conceded that the abortion was lawful, the 
Court did not have the power to enjoin a doctor from performing it. 
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A further point, not made in the judgment, is. that if the mother 
encountered difficulty in obtaining her abortion in England, she 
could go abroad or even resort to “self-help” or the back-street 
abortionist, thereby ushering in again the era which the Abortion 
Act was supposed to bring to an end for ever. Even more compelling 
is the obvious common sense that merely to contemplate requiring 
a mother to remain pregnant against her will for a further six 
months or more is to realise it is a nonsense. Once society through 
its legislature has made the moral choice that abortion under certain 
circumstances is socially acceptable, to deny a woman a lawful 
abortion is to flout Parliament’s wishes, and, some may say, re- 
introduce a form of bondage by denying the woman the right to 
deal with her body as she wishes (provided she meets certain 
criteria), If more practical arguments are needed, mention could 
be made of the potential damage to the mother’s health (physical 
and psychological) in enduring an unwanted pregnancy and the 
undoubted damage to the child, born to a resentful and reluctant 
mother and a shattered home, regulated only by court injunctions 
and hostility. 

It has been assumed so far that the contemplated abortion would 
be lawful. The issue left undecided by Paton is the rights, if any, of 
the husband if the contemplated abortion were to be unlawful, in 
that the requirements of the Abortion Act were not satisfied. 
Counsel for the husband had initially suggested that he might argue 
this but it was not pursued, allowing Sir George Baker P. to con- 
clude that “it is not necessary for me to decide that question or to 
consider Gourlet v. Union of Post Office Workers further.” “ This 
unanswered question warrants further examination. 

The first point to consider is how it may be alleged that an 
abortion if performed would be unlawful. The Act places the re- 
sponsibility for certifying that the required conditions are met on 
two registered medical practitioners. If evidence appeared sub- 
sequent to an abortion that some fraud, in the sense of unwarranted 
certification, had been perpetrated by the doctors then a criminal 
prosecution could be mounted. But that is only after the abortion. 
The question here is whether anything could be done beforehand. 
Sir George Baker P. expressed his view “that it would be quite 
impossible for the courts to supervise the operation of the 1967 
Act.” ™* He cited in support Scarman L.J.’s words in R. v. Smith 
(John) that “a great social responsibility is firmly placed by the law 
on the shoulders of the medical profession.” ** But, Scarman L.J. 
went on to say, in a case in which the conviction of a doctor was 
upheld, that, “ Although the 1967 Act has imposed a great responsi- 
bility on doctors, it has not ousted the function of the jury. If a case 
is brought to trial which calls in question the bona fides of a doctor, 
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the jury, not the medical profession, must decide the issue.” *’ But, 
the question is, can a judge play the role before abortion that 
Scarman L.J. saw a jury playing after the abortion. Sir George Baker 
P. insisted it would be “a foolish judge who would try to do any 
such thing unless, possibly, there is clear bad faith and an obvious 
attempt to perpetrate a criminal offence.” ** Well, the exception 
contemplated by Sir George Baker P. effectively swallows up most 
of his alleged principle, since lack of good faith is the primary basis 
on which prosecutions against doctors would be brought. Thus, it is 
submitted, a civil court could, in principle, take jurisdiction to admit 
ə complaint that a contemplated abortion, if carried out, would be 
unlawful.” 

The next question is more difficult. At whose suit could the court 
take jurisdiction? Obviously the remedy sought, since the complaint 
is about future conduct, is an injunction. Thus, although on the 
facts before him Sir George Baker P. was able to avoid considering 
Gouriet,” clearly it is central to the question now posed. First, it is, 
and always was, clear that the Attorney-General may bring an action 
either of his own motion or at the instance of a husband (and query, 
even an illegitimate father) who “ relates ” the facts to him. The law 
is not so clear, however, if, for whatever reason, the Attorney- 
General declines to bring an action and decline he may, since the 
Attorney-General’s power is, per Lord Diplock in Gourier, “ anom- 
alous” and “to be used only in the most exceptional circum- 
stances.” 22 Nonetheless, the issue should be pursued, not merely 
for the sake of completeness but because it is by no means unlikely 
that it will come before the courts at some time or other. Gourlet 
indubitably decides that a private citizen has no standing to bring 
an action to restrain another from engaging in a threatened criminal 
act, Only the Attorney-General may do so. But, equally clearly all 
the Law Lords recognised an exception to this, namely, when that 
which is the crime also constitutes an infringement of a private right 
vested in the plaintiff. This does not avail the husband in the case 
under consideration, since, as has been seen, he apparently has no 
private right to prevent his wife’s abortion. There may, however, be 
a second exception in Gouriet. It appears rather blandly in the 
headnote of the report in the All England Law Reports as follows, 
“a private person could only bring an action to restrain a threatened 
breach of the law if his claim was based on an allegation that the 
threatened breach would constitute an infringement of his private 
rights or would inflict special damage on him,” (my emphasis).™ 





17 Ibid. 381. 

18 [1978] 2 All E.R. 987, 992. 

19 The court seems to have overlooked the fact that the husband could also invoke 
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None of the Law Lords expresses the italicised exception quite in 
those terms, Lord Wilberforce endorses the notion but in a part of 
his speech apparently devoted to declaratory judgments.” Lord 
Dilhorne states that a private individual “ may be able to do so 
[prevent public wrongs] if he will sustain injury as a result of a 
public wrong,” (my emphasis),** but his speech is somewhat equivo- 
cal on the point. Lord Edmund-Davies is equally equivocal, at one 
point apparently contemplating only one exception to the Gourlet 
principle ?* and yet at others mentioning this second exception.** 
Lord Fraser’s is the most clear endorsement of this second excep- 
tion?’ Lord Diplock, however, makes no mention of it and is, indeed, 
categorical and unequivocal in his view that only where a private 
right exists may the plaintiff have standing.** Indeed, a reading of 
the case as a whole leaves a rather confusing impression.*” 

The fact remains, however, that the possibility of a second excep- 
tion to the Gouriet principle is absolutely critical for the husband 
in the case under consideration. If it does, indeed, exist, a way may 
be found after all for the husband to prevent his wife’s abortion 
under certain circumstances. The argument would not be without 
difficulties but would be, it is submitted, very strong. A public right 
exists to have the provisions of the Abortion Act obeyed. Breach 
of these provisions is a public wrong. That being so, it is indisput- 
able that the husband suffers special damage, over and above that 
suffered by the public at large, since it is ‘‘ his child ” (more pre- 
cisely the product of his union with the mother) which is being 
aborted. Thus, the husband, on the assumption that the Attorney- 
General chose not to act, would be able to side-step Gourfet and 
to seek an injunction if he had evidence of bad faith on the part 
of the doctors (and query, how strong it would have to be before 
he could ask the court to grant an injunction). Of course, it would 
still be open to the court in its discretion to refuse the application 
although, it is submitted, the court would be unlikely to do so if 
the evidence were strong enough. Also, of course, it would depend 
on the husband’s knowing the doctors involved so that an attack 
could be made on the bona fides of their medical judgment. The 
reality would still, however, be that the wife if determined enough 
would doubtless still be able to obtain an abortion somewhere. So, 
once again, any success for the husband would be a Pyrrhic victory. 
For, there is no escape from the common sense, reflected in Sir 
George Baker’s judgment that if the wife wants an abortion, she 
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will have it, husband’s consent or not, court or no court, and that a 
court is best advised to realise this and not interfere. Indeed, per- 
haps the real import of Paton is the cynical advice to a wife: ‘‘if 
you want an abortion and you think your husband will object 
strenuously, go ahead and have it without telling him!” If the 
husband does not know of the wife’s intention he cannot even begin 
to take action, civil or criminal. This may not be a recipe for marital 
concord but neither is the resort to courts for injunctions. 


TAN McCoLL KENNEDY. 


“ NON-EXCLUSIVE OCCUPATION AGREEMENTS ”” 


For the Rent Acts to operate, residential accommodation must be 
“let”? on a tenancy, valid according to common law principles.* 
One of these is that the right of exclusive possession be granted to 
the tenant. If exclusive possession is not granted, it follows that 
the occupier will be denied those statutory legal rights. Since the 
Rent Acts have clear social objectives, the courts have conceded— 
often with reluctance *—that parties cannot contract out of them.‘ 
However, the courts have also accepted that: ‘‘ There is nothing 
to prevent the parties from so arranging matters that there is 
nothing to which the Acts can apply, provided the transaction in 
question is a genuine transaction, and not a mere sham.” * Thus 
attempts to evade the Rent Acts have to be viewed in the light of 
this murky distinction between the “ genuine transaction ’’ and the 
“ mere sham.” 

Analysing the techniques used by judges to decide such cases 
is, therefore, of the utmost practical importance. Such analysis also 
raises broader questions about the adequacy of those techniques, 
and the legal structure of the Rent Acts. This note makes a pre- 
liminary attempt to draw these themes together by looking at three 
cases recently decided in the Court of Appeal on *“ non-exclusive 
occupation agreements.” 

First, however, mention must be made of the decision of the 
Lambeth County Court in Walsh v. Griffiths-Jones.* There, two 

1 Now Rent Act 1977, s. 1. 

2 Oakley v. Wilson [1927] 2 K.B. 279, 289. 

i Sco of. Jenkins L.J. in Mauray V. Durley Chine (investment) [1953] 2 Q.B. 

4’ There is no specific statutory provision to this effect (cf. Housing Act 1961, 
1. 33; Leasehold Reform Act 1967, s. 23; and Farrand, The Rent Act, 1977 (1978), 
p. 9). But there is clear judicial authority for the proposition : Barton y. Fincham 
[1921] 2 KB. 291 (C.A.); and Brown v. Draper [1944] K.B. 309 (C.A.). 


5 A viow stated by Mogarry, The Rent Acts (10th ed., 1967), p. 19 and accepted 
a TS LTE ee oe Rootman A ee: 143, 158. In Facchini 





tionship of the parties.” But as Professor Farrand asks (op. cit at p. 12): “in 
practice, does not a sham by any other label smell much the samo?” 
$ [1978] 2 AN ER. 1002. 
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young men urgently sought accommodation. They were shown a 

flat in a house owned by the Walshes. Having agreed to take it, they 

were each given a “licence ” which stated, inter alia: 
“Whereas the Licensor is not willing to grant the Licensee 
exclusive possession of any part of the rooms hereinafter re- 
ferred to, and whereas the Licensee is anxious to secure the use 
of the rooms notwithstanding that such use be in common with 
the Licensor and such other Licensees . . . as the Licensor may 
permit ” 

the licence would be granted on terms including the following :— 
“3. The Licensee shall use his best endeavours amicably and 
peaceably to share the use of the Rooms with the Licensor and 
with such other Licensees .. . whom the Licensor shall. . . 
permit .. ”; 
“19. The Licensor shall not at any time permit more than 
four other persons to use the Rooms together with the Licen- 
sor and the Licensee.” ! š 


Tho young men were worried about these documents, but were 
assured by the estate agents that they were “ just a legal formality ” 
and that there was no danger whatsoever of any other person being 
put into the flat. 

Subsequently, the Walshes sought a possession order in the county 
court on the grounds that the men had no tenancy. Judge McDon- 
nell said that whether the agreement was genuine or not had to be 
decided after looking at both the documents and the factual back- 
ground.* On the documents, he conceded that the clauses set out 
above pointed strongly towards a licence; but he said that other 
clauses seemed more suitable for a tenancy.” On the facts, he found 
that, whatever the agreement stated, only the two applicants were 
to share the flat, and the Walshes never intended to exercise their 





* There are many cases, arising under the Rent Acts, in which the basic pro- 
position has been accepted that the relationship between an owner of property and 
{ts occupler “is determined by the law [ie. the courts] and not by the label which 
they [ie. the owner and occupler] choose to put on it,” per Denning L.J. in 
Facchmi vy. Bryson, op. cit. p. 1390, This, it is submitted, clearly suggests that the 
factual background is a relevant consideration in such cases. See too, e.g. Jenkins 
L.J. in Addiscombe Gardens Estates v. Crabbe [1958] 1 Q.B. 513, 522 (CA); 
Lord Evershed M.R, in Samrose Properties v. Gibbard [1958] 1 WLR. 235, 239; 
Viscount Stmonds in Elmdene Estates v. White [1960] A.C. 528, 538; Megarry, 
op. cit. pp. 53-60. However there are clearly limits beyond which judges feel unable 
go. In Buchmann v. May [1978] 2 All E.R. 993 Sir John Pennycuick, comment- 
on 


situa tal misdirection... 
Where parties to an instrument express thetr purpose in entering into the transaction 
effected by tt..., this... ts at least prima facie evidence of their true purpose...” 
(p. 998g). Cf. in a different context, the majority of the Court of Appeal in 
Ferguson v. John Dawson [1976] 3 All E.R 817. 
? Op. cit. at p. 1009f. There were clauses imposing obligations to repair, wider 
than the mere remedying of damage; and a clause allowing the grantor and his 
agents/ workmen to gain access to the premises, 
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theoretical rights of entry. Even though the Walshes had only 
wished to part with possession of the premises temporarily, the 
judge held there was a joint tenancy, protected by the Rent Acts. 
The first case to come to the Court of Appeal was Somma V. 
Hazlehurst. There, a young unmarried couple sought accommo- 
dation. Again, both parties were each given a document describing 
itself as a “ licence,” the terms of which were strikingly similar to 
those used in Walsh. The county court judge had held that there 
was a joint tenancy. However, Cumming-Bruce L.J. (delivering the 
reserved judgment of the Court of Appeal) reversed this decision. 
Despite approval of the judge’s approach in Walsh,” the actual 
judgment in Somma is confused. It is unclear how far Cumming- 
Bruce L.J. based his decision on an analysis of the documents, and 
how far he took the factual background into account. The county 
court judge claimed to base his judgment primarily on the docu- 
ments 1° and not on the surrounding circumstances. This led Cum- 
ming-Bruce L.J. to the initial proposition that “it is to the docu- 
ments that we must look and to the documents alone.” ** Adopting 
this approach, one point, which he regarded as crucial, was that 
under the agreements, the occupier Hazlehurst and his friend Ms. 
Savelli were each required to pay rental of £38-80 per four-week 
period. If he decided a joint tenancy existed, he would also have 


“either to have a joint interest coupled with a several liability 
for half the weekly amounts, which is something of a logical 
inconsistency, or else to redraw the terms of the agreements 
to make each grantee jointly and severally liable for the full 
four-weekly instalment of £77-60, as against the contractual 
liability resting on each under the agreement of £38-80, This 1s 
not construing the agreement between the parties: it is rewrit- 
ing it in the absence of any claim for rectification or any 
allegation of fraud.” ** 


Cumming-Bruce L.J. then analysed the other clauses, and held 
there was nothing to alter his view that the documents should be 
construed as licences.‘ 

However, Cumming-Bruce L.J. did not entirely ignore the factual 
background. Indeed counsel for the respondents argued that the 
county court judge’s failure to explore this fully meant that the whole 


10 [1978] 2 AD ER. 1011. Cumming-Bruce L.J. sat with Geoffrey Lane and 
Stephenson L.JJ. 


11 Study of a xerox copy of the agreement used shows that it was a standard 
form, printed contract; it did not contain all the clauses of the Walsh document, 
but the clauses it did contain used moro or less the same words. 

12 Op. cit. at p. 1025b. 

13 It emerges from the judgment that the judge, from an early stage formed the 
view that the documents were a sham, and therefore he was not anxious to waste 
time hearing what be regarded as irrelevant evidence; ibid. p. 1019. 

14 Ibid. at p. 1020a. 

15 Ibid. at p. 11h 

16 This licence did not contain the access clause regarded as important in Walsh; ~ 
above note 9. 
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case should be retried. Cumming-Bruce L.J. rejected the argument 
on two grounds. The first was that the respondent’s solicitors," 
who had the onus of proving that the contract was on terms 
other than those in the signed documents,’ had not objected suffi- 
ciently when the judge ruled that such evidence was out of order. 
Cumming-Bruce L.J. said, somewhat tartly, ‘‘[WJhere parties are 
professionally represented, our forensic system requires that parties 
must persist in examining or cross-examining on facts... We do 
not underestimate the difficulties of the solicitor ... but he did not 
persist .. . when the judge intervened.” Though not entirely happy 
with the judge’s interventions, he held that “ it is not a proper case 
for a new trial.” >" 

Secondly, he held that because certain factual evidence had 
actually been given, “it seems unlikely that a second trial would 
enable [the respondents] to discharge the onus of establishing that 
the intentions of the parties are not to be collected from the written 
documents that they had signed . . .” This seems a harsh and incon- 
sistent position to have adopted since, despite the primary focus of 
the judgment on the interpretation of the documents, partial de- 
scriptions of the facts were incorporated in Cumming-Bruce L.J.’s 
judgment, as they had been by the county court judge. For example 
there was quite detailed evidence about why the landlady, Miss 
Somma, used the licence form and what she would do if one licen- 
see moved out.”? It was found as a fact that Hazlehurst and his girl 
friend were both educated and “ knew what they were letting them- 
selves in for,” ** and that Hazlehurst had stated that “ after he had 
read the document it did not seem a good thing to quarrel with the 
licence and that he preferred to have the accommodation on the 
terms offered to him rather than not to have accommodation at 
all.” ** But other detailed evidence, so important in the Walsh 
caso,” was not presented at all. Nevertheless, the Court of Appeal 
and the Appeal Committee of the House of Lords refused leave to 
appeal the decision further.*4 

In Aldrington Garages v. Fielder," accommodation was again 
sought by a young unmarried couple; both parties were each given 
a document describing itself as a licence and, although its terms 
appear not to be so complex as the licence used in the first two 





17 Counsel was only briefed for the appeal. 
18 This had long been required by the Court of Appeal: see now Portland 
Managements Lid. v. Harte [1977] Q.B. 306; Buchmann v. May [1978] op. cit. 


998. 

18 Ibid. at p. 1256-£. 

20 Ibid. at p. 1018g-h, 
31 Ibid. at p. 121d. 

23 Ibid. p, 10255. 

33 See above, p. 331-333. 


politicians, thro 
LAG Bull, June 1978, p. 127. 35 247 E.G. 557. 


‘S 


May 1979] NOTES OF CASES 335 


cases, it contained inter alia a condition that the occupier was to 
have no control over the owner’s choice of person “to whom he 
may grant a licence to share with you.” Once again the county 
court judge had held, partly on analysis of the agreements, partly 
on the facts, that a joint agreement was reached. 

Geoffrey Lane L.J., giving the first judgment, accepted that the 
court must look to the substance and reality of the transaction, 
rather than merely to the form. “ The Court was entitled, indeed 
bound, to look back at the documents and the surrounding circum- 
stances. One could not alter the nature of a document by giving it 
a wrong label.” ?* However he felt bound by one of the rationes 
decidendi of the Somma case, namely that each occupier had a 
several liability to pay rent (here £54-17 per month) rather than a 
joint liability to pay £108-34 per month. Indeed, by the time pro- 
ceedings had been started, the couple had split up and only Fielder 
remained. If there was to be a joint tenancy, Mr. Fielder would 
have to be deemed liable for the full rent; and Miss Maxwell would 
become liable for the full amount, if Mr. Fielder failed to pay. 
(The possibility that Fielder might prefer to pay the full amount 
rather than be rendered homeless was not considered by the court.) 
Although Fielder knew the flat had previously been subject to a 
rent registered under the Rent Act, the owner’s agent had told him 
the present arrangement was outside the Act. The fact that Fielder 
and his girl friend had jointly signed a letter explaining the signi- 
flance of the “licence” and had simultaneously signed the two 
licence documents was not a sufficient basis for holding that the 
arrangement was a single transaction creating a joint tenancy. 
Geoffrey Lane L.J. therefore held the licences were valid and was 
not prepared to re-write agreements, in the absence of any claim for 
notification or any allegation of fraud. Roskill and Stephenson L.JJ. 


Much the same problem arose in the final case of Demuren v. 
Seal Estates.*" Two Nigerian postgraduate students sought accom- 
modation in London. They also signed separate ‘‘licence agree- 
ments.” Despite superficial similarities with the earlier decisions, a 
rather differently constituted Court of Appeal (Megaw, Roskill 
and Browne L.JJ.) decided that a joint tenancy was created, 
Megaw L.J., delivering the main judgment, adopted the now fami- 
liar technique of examining both documents and facts. He thought 
a number of the clauses were “ curious.” ** In particular, he noted 
that while the owners could, by clause 3 of the “licence,” termi- 


28 Op, cit. at p. 559 Roskil and Stephenson LJJ. claim to endorse this approach, 
but from the summary of their judgments, so far available, they appear to focus 
more consciously on the terms of the document itself, Cf. the cases cited in note 8, 


supra, 

37 Unreported at the time of writing. A copy of the transcript was kindly made 
available by the Garratt Lane Law Centre. A further Court of Appeal decision, as 
yot unreported and not mentioned In the Demuren case was O'Malley Vv. Seymour 
(July 20, 1978) noted in LAG Bull, February 1979, p. 43. 38 Transcript, p. 6G. 
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nate at a week’s notice, the occupants could not terminate until 
the contractual period of the licence (12 months) expired. Since the 
occupiers were required to give post-dated cheques for the whole 
period, Megaw L.J. felt that the power to terminate could have 
resulted in the occupiers paying for premises they could not then 
occupy. “There is something which is so badly wrong with this 
agreement that one is bound to look at it with the gravest 
suspicion.” 7° 

The main argument for Seal Estates was that, in the light of 
Somma and Aldrington analyses of the several liability of the occu- 
piers to pay rent, this licence—which also required each occupier 
to pay a rent—should also be held valid. However, Megaw L.J. and 
his brethren felt able to distinguish this case from the earlier ones, 
since in neither of those had the county court judge made any find- 
ings of fact regarding any oral agreement prior to its being put into 
writing. Here, however, the county court judge had found that the 
preliminary negotiations were on the basis of a “mutual, con- 
current intention ... that the applicants should together have and 
enjoy exclusive occupation of the whole of the flat.” *° Taking these 
findings of fact by the county court with his analysis of the docu- 
ments, Megaw L.J. found that the agreements were not consistent 
with “the reality of the [oral] agreement which was made for the 
letting of a shared flat... .”’ 9" 

Roskill L.J. agreed, emphasising passages in Somma and in his 
own judgment in Aldrington to the effect that each case must be 
decided on its own facts.** Browne L.J. endorsed both judgments. 

These cases have presented the judges with an acute dilemma. 
They are torn between a desire to uphold contractual arrangements 
and an awareness, however dimly perceived, that the Rent Acts 
have a social purpose that should not be too easily thwarted. 
Megarry in The Rent Acts** argued that the “ challenge of well- 
drafted licences ” could only be met by evolving a new principle of 
public policy that licences designed to avoid the Rent Acts should 
be regarded as tenancies. However, the Court of Appeal has refused 
to follow this line, despite being urged to do so by Lord Gifford, 
counsel for the respondents in Somma and Aldrington. 

Instead they have adopted the piecemeal approach described 
above of looking at each case individually, and refusing to lay down 
general principles. Thus, decisions are being reached in the light of 
particular licence agreements, and whatever factual background 
has been accepted. In cases where it has been accepted that a prior 
oral agreement was reached, which is not reflected in the documents 





+3 Ibid, p. 15H. It ts important to realise that this does not of course necessarily 
mean the actual facts, but the findings of fact made by the county court fudge in the 
case. 33 (10th ed., 1967), p. 60 


May 1979] NOTES OF CASES 337 


used, a tenancy has been found to exist. But where it appears that 
the occupiers knew what they were signing, the tendency has been 
to uphold the licences, even though the only reason they agreed to 
sign was that they were frightened of losing the accommodation.** 

The result of these cases is to leave the law in turmoil. This might 
not matter if cases on the point were rare. But evidence from law 
centres and other housing agencies suggests that, in London and 
other locations, these “ agreements” are being widely used.” The 
likelihood is of more and more litigation being generated with the 
county courts having been given very little guidance. 

The question must inevitably be asked whether the judges could 
or should be adopting a more general approach. There scems no 
doubt that, had they wished, they could have created some new 
principle of public policy; or enunciated some concept analogous to 
that of the doctrine of fundamental breach in the law of contract. 
But such judicial creations are likely to provide an inadequate basis 
for dealing with a widespread socio-legal problem. Unless one of 
these cases reaches the House of Lords, and is heard by a particu- 
larly robust court, the chances of the judiciary providing a broader 
set of principles seem remote.”* 

Yet, some broader response is needed. Despite frequent claims to 
the contrary, the private landlord is not dead. The Labour govern- 
ment in its 1977 Housing Policy Review *' clearly envisaged a vital 
if minor role for the private landlord in the immediate and mid- 
term future. (Apart from anything else, it saves the government 
from having to fnance more public housing.) It is therefore impor- 
tant that, if the potential for exploitation which arises when supply 
and demand are in serious imbalance is to be controlled, the legal 
framework within which the private rented sector of housing market 
operates should be amended. 

All this suggests that it is Parliament and the government that 
must intervene, as they have done in so many other areas of con- 
sumer law in recent years. They should be providing that the opera- 
tion of the Rent Acts should depend not so much on the legal tech- 
nicalities of common law principles relating to the creation of a 
tenancy, but rather on the fact of occupation of accommodation.** 
The long overdue DoE Review of the Rent Acts could provide the 
opportunity for the government to extend the scope of the Rent 
Acts to the kinds of commercial arrangements *" revealed by the 


34 This is clearly stated tn Somma, op. cit. p, 1025g; above note 22. 


3+ Though see the decision of the House of Lords in Johnson v. Moreton [1978] 


37 Cmnd. 6851 (1977), 

38 Seo e.g. LAG Evidence to the Rent Act Review (July 1977). 

3° There is some indication that the Government is cympathetle to this approach 
in that consultative documents leading up to the presentation of the Housing Bill 
1979 suggest, e.g. the extension of security of tenure both to local authority tenants 
and licensees, Ses Housing BII, 1979, Clauses 30, 31. 


Vou. 42 (3) 4 
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cases under discussion. If this chance is missed, then the protective 
effect of the Rent Acts, in practice patchy at the best of times, will 
be even further eroded, 

MARTIN PARTINGTON. 


MULTISERVICE BOOKBINDING v. MARDEN: 
MORTGAGES, CONTRACTS AND INDEXATION 


IN Multiservice Bookbinding v. Marden? the mortgagor of business 
premises sought to evade collateral advantages conceded at a time 
when he was experiencing difficulty in finding capital for his business. 

The principal peculiarity of the mortgage was that it stipulated a 
revalorisation clause by which the sterling value of the principal was 
to be recalculated quarterly and revalued up or down by the percen- 
tage change in the exchange rate between sterling and the Swiss 
franc. Interest was payable on the revalued principal at a rate of 
2 per cem. per annum above the bank rate prevailing on the day on 
which quarterly payment was due. Redemption was not allowed for 
10 years from December, 1966 when the loan was made. 

Marden insisted on these conditions before granting a loan secured 
by mortgage to Mara, the proprietor of Multiservice Bookbinding, 
who had been unable to obtain a Joan from banks or other sources. 
In 1976, however, Mara sought to redeem free of tho revalorisation 
clause, Browne-Wilkinson J. heard the case and decided in favour of 
Marden. It is submitted that the judgment against Mara was 
correct, at least to the extent that Browne-Wilkinson J. discovered 
no legai ground on which to intervene. 

Counsel for the plaintiff argued that it was contrary to public policy 
for Marden to stipulate repayment revalorisation, especially with a 
foreign currency as the standard. He relied upon Treseder-Griffin vV. 
Co-operative Insurance Society* where Denning L.J. had suggested * 
obiter that this might be the case. Browne-Wilkinson J. had little 
difficulty disposing of this point, and was admirably unaffected by 
that faintly comical “currency pride” so common among public, 
politicians and. journalists. He noted that Parliament had several 
times adopted indexing and said that “ it would be strange if Parla- 
ment had authorised transactions contrary to public policy.” * In a 
court of law at any rate, that perhaps ironical proposition is irrefutable. 
And, of course, # cannot be argued that the clause was contrary to 
public policy on the ground # undermined British exchange control 
laws: no currency ieft or entered the country; this was a purely 
domestic transaction. 

Finally, the plaintiff argued that the mortgage should be tied to 
the retail price index, or something very like it, as the best index, 


1 [1978] 2 WLR. 535, 2 [1956] 2 QB. 127. 
2 At pp. 144-145, 4 At p. 544, 
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The judge decided that a man may stipulate the index of bis own 


oosing. 

There is ample justification for this approach. The index number 
problem is pervasive in modern economics. Two principal difficulties 
arise. First, the goods basket on which the retail price index is 
calculated may not reflect accurately the consumption patterns of a 
person in the position of Marden. Second, governments sometimes 
have an interest in manipulating these figures for ends of their own. 
An example was the British government’s practice in 1974 and 1975 
of subsidising certain items of food which disproportionately affected 
the RPI, with the intention (in part) of causing the index to understate 
the real level of price inflation. 

Foreign exchange rates have the happy property of being inter- 

national market rates which are more difficult for governments to 
manipulate in the face of divergent price level movements. Moreover, 
there are sound reasons behind the selection of the Swiss franc 
exchange rate as a price index. The Swiss government historically 
has pursued policies consistent with price stability. Marden evidently 
thought it could be relied on to do so for the period of the mortgage 
amd further that the British government could not be so relied upon. 
He was right. In these circumstances the appreciation of the Swiss 
franc largely reflects British inflation. 
_ Certainly inaccuracy can creep into this measure. First, the ex- 
change rate is affected by expectations which can shift it away from 
the value justified by current price levels. Over a period of three 
months, for example, this factor can cause exchange rate movements 
completely out of line with relative price level movements. Over the 
10 years of the Marden loan, in particular the huge discrepancy in 
the movement of the British and Swiss price levels, this is much less 
likely to be an important factor. Secondly, in so far as there is any 
inflation in Switzerland, the movement of the exchange rate will tend 
to understate the rise in the British price level. Much might be said on 
these points. Here, it is merely noted that the bargain as made had 
this as its consequence and should have been enforced. In the event, 
as an outcome of whatever combination of these factors, Marden did 
somewhat better with the Swiss franc indexation than he would have 
done with the retail price index. In terms of sterling, the Swiss franc 
tripled in value between September 1966 and September 1976: the 
retail price index rose by a multiple of 2.63. 

But revalorisation was not the only issue in this case. Counsel for 
the plaintiff argued that the interest rate was harsh and oppressive *: 
that the bank rate would have been fair but that a 2 per cent. 
premium in addition was too high. Browne-Wilkinson J., although 
symipathising with this argument, concluded that it was a hard but 
not an unconscionable bargain in the eyes of the law.* Counsel it is 
suggested was confused here. In inflationary times interest rates will 


5 Seo p. 551. e At p. 551. 
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tend to rise to reflect anticipated future inflation, and this is as true 
of the bank rate as of other interest rates. The logic of counsel’s 
argument leads to the conclusion that Marden should have been 
allowed, in addition to revalorisation, no more than the real interest 
Tate on secured transactions. The real interest rate is the return to 
investors after adjusting for changes in the value of money and bank 
rato is no proxy for it. 

The argument for confining Marden to revalorisation plus the 
average real interest on secured transactions is that the interest rate 
in mortgage transactions has only two objectives: to provide firstly 
protection against inflation, which Marden was receiving through re- 
valorisation, and secondly, a return on the investment. The latter 
should be minimal because it was a secured transaction, one in which 
the risk of losing the investment is low. But the essential point is that 
Mara could not obtain a loan on these terms or, evidently, on any 
terms better (in his view) than those offered by Marden. It transpired 
that Marden had a very good investment; however, if Mara’s business 
had failed it is not obvious that sale of the security would have 
discharged the full sum advanced. In a business mortgage transaction 
one cannot isolate one feature and assess it as reasonable or unreason- 
able after the fact. A provision which is harsh in one case may in 
another balance an added risk. 

But let it be assumed there was no greater risk in Mare’s venture; 
rather that he was unlucky in an imperfect mortgage market. Even 
on these facts it is quite unclear that the court should intervene. If 
there was greater likelihood of judicial intervention the Maras of this 
world would be unlikely to obtain any loans at all once the change of 
policy became known to lenders. At the time the mortgage was 
agreed, Mara evidently thought it better to have a loan on Marden’s 
terms than not to have one at all. Moreover, as matters turned out, 
Mara himself benefited from this transaction: his business prospered 
and he had ample funds to pay the debt. The judge observed dryly 
that directors’ remuneration had increased very substantially during 
the period of the mortgage. Perhaps Marden profited more, but it is 
equally possible that Mara’s business would not have prospered but 
for the loan. 

In the latter half of the nineteenth century the law of mortgages 
underwent a change. The courts recognised that between businessmen 
at any rate the time-honoured dramatic categories of cruel mort- 
gagee and vulnerable mortgagor found no resonance in the reality 
of business affairs. In a series of celebrated cases the courts overturned 
the old rules: in effect they treated commercial mortgages as they 
would contracts, which, in reality, they were. 

However, the process of judicial tawmaking has its peculiarities 
and one is that superseded doctrines, for example, the doctrine of 
unconscionability in mortgage ław, never quite disappear. The term 
“unconscionable” was still used in Kreglinger v. New Patagonia 


May 1979] NOTES OF CASES 341 


Meat Company" though Lord Parker made it abundantly clear that 
the concept would henceforth be an empty shell where businessmen 
were concerned. Textbook writers are left a difficult task. Megarry 
and Wade® accept the traditional categories, classify this doctrine as 
part of the equity of redemption and go on to cite cases which show, 
in effect, that between businessmen it is meaningless. Cheshire ° states 
boldly that # is part of the general rule of unconscionability in con- 
tracts. This shows imagination but is unfortunately not a very accurate 
statement of the jaw. Unconscionability has only a very restricted 
meaning in English (as opposed to American) contract law.” As it 
relates to mortgages, Cheshire’s proposition is accurate as between 
businessmen but inaccurate as between an ordinary householder and 
an institution, where the courts will intervene more readily than on 
grounds of unconscionability in contract. 

For better or for worse it seems that the courts distinguish between 
business mortgages and “consumer” mortgages. The terms of the 
mortgage in Cityland and Property Holdings Company V. Dabrah™ 
were held to be unconscionable. There was no special risk in that case 
as there was in Multiservice Bookbinding and the courts viewed the 
terms as an attempt by an unusually rapacious company to exploit 
the ignorance of the mortgagee. There is something to be said for a 
distinction between business and consumer mortgages. There is also 
something to be said against it: high risk mortgagees will not get 
mortgages at all if the courts strike down bargains drawn up to take 
satisfactory account of that risk as viewed by potential lenders. Much 
might be said on this, but it is sufficient to note here that the difference 
in attitude does exist and, moreover, is pervasive in the law of con- 
tract, whether through judge-made law or through legislation. 
Mortgage law conforms to the rest of contract law in this respect.” 

Another of the peculiarities of judge-made jaw is that judges must 
often resort to casuistry to reach acceptable results. One example 
can be found in Lord Parker’s speech in Kreglinger v. New Patagonia 
Meat Company. To evade the objection that the sale of hides after 
the end of the mortgage was a clog on the equity of redemption he 
said that this provision had to be viewed as a separate collateral 
transaction. It is interesting to attempt to apply this reasoning to 
Multiservice Bookbinding v. Marden. If we consider the revalorisa- 
tion provision as a separable collateral transaction it might be void as 
a wagering contract—a bet on the movement of the Swiss franc 
relative to sterling over 10 years. The truth is that reasoning of this 
sort makes nonsense of the commercial realities. In both Kreglinger 
and Multiservice Bookbinding the reality is that there were not 

1 [1914] A.C, 25. 

3 The Law of Real Property (4th ed.), pp. 940-943. 


9 The Modern Law of Real Property (12th od.), p. 658. 
10 Seo Treitel, Law of Contract (4th ed.), pp. 275-276. 





11 [1968] 1 Ch. 166. 
13 For criticlam of this decision seo Fisher and Lightwood (9th ed.), pp. 528-529. 
18 And seo Consumer Credit Act 1974, ss. 137-139. 
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separate coHateral transactions but, in each case, one complex bargain. 
The law would be better stated if this fact were explicitly recognised. 

This brings us to a sacred cow—ihe principle of “once e mort- 
gage always a mortgage (and nothing but a mortgage).” In truth the 
principle is only a slogan and one that is quite cut of date, at least 
in commercial transactions. Courts and textbooks should stop paying 
lip-service to the phrase when the reality of business mortgages is 
obviously different. There may still be some role for the principle 
in consumer mortgages where it can serve as a peg on which to save 
the Dabrahs of this world from entering into bizarre arrangements 
with unscrupulous moneylenders. 

There is a final point on which Multiservice Bookbinding v. Marden 
is instructive, Tt has been noted above that counsel for Mara placed 
much reliance on obiter dicta of Denning LJ. in Treseder-Griffin v. 
Co-operative Insurance Society Ltd. and the suggestion that a mort- 
gage loan revalued in relation to a foreign currency might be against 
public policy. The dicta were quite unnecessary to the decision and 
the point was not argued before the court. However, it is at least 
possible that Multiservice Bookbinding v. Marden would not have 
been litigated but for them. If so, Mara and Marden might have 
been saved much money, anxiety and bitterness. The public interest 
will in our view be best served by a clear, predictable law in commer- 
cial matters, Dicta of the sort found in Treseder-Griffin v. Co-operative 
Insurance Society Ltd. do not contribute to achieving this objective. 


W. D. Bisxop. 
B. V. Hinvrey. 


THE TAXATION OF UNREMITTED PARTNERSHIP INCOME: 
A VESTIGE OF UNCHECKED TAX ABUSE 


Newstead v. Frost, decided by the Court of Appeal, involved David 
Frost, the television entertainer and author. In 1966, Frost, who 
already had estabtished himself in the United Kingdom, was con- 
sidering professional opportunities abroad, especially in the United 
States. Apparently conscious that any overseas earnings would be 
subject to United Kingdom taxation, he was interested in reducing or 
even eliminating such taxation. He did not want, however, to abandon 
his United Kingdom residence. 

In consultation with his solicitors, a tax avoidance scheme was 
devised to accomplish Frost’s objectives. This scheme envisaged that 
Frost would form a partnership with a Bahamian company to exploit 
his copyrights and to provide services to the television and motion 
picture industry. These business purposes were extended later to 
include the production of television programmes, films, stageplays 

14 For another viow sce Staffordshire Area Health Authority v. South Staffordshire 


Waterworks [1978] 3 All E.R. 769, at 777. 
1 [1978] 1 W.L.R. 1441; affirming [1978] S.T.C. 23% [1978] 1 WLR 511. 
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and the like. Frost would act individually within the United Kingdom 
but, overseas, all activity would be funnelled through the partnership. 

The purpose of this arrangement was to alter the character of 
Frost’s overseas earnings so that they would be charged under 
Schedule D, Case V, instead of Schedule D, Cases I or IL* This 
could be accomplished because, since the House of Lords’ decision 
in Colquhoun V. Brooks, trading or professional income earned 
wholly outside of the United Kingdom is charged under Case V asa 
“ possession out of the United Kingdom.” This shift from Case I or 
II to Case V was important because, while trading or professional 
profits normaly were assessed on an “ arising basis,” the Taxes Act 
as it read in 1974 provided that, where such income was assessed 
under Case V, it was to be assessed only as remitted, i.e. actually 
received in the United Kingdom.‘ By taking advantage of this rule, 
Frost could control the amount of his overseas income subject to 
income tax by the facility of controlling the amount he remitted to 
the United Kingdom. 

Frosts London solicitors implemented this scheme by arranging 
for a Bahamian “shell” company owned by a Bahamian Trust 
Company, hereafter the Trust Company, to change its name to 
Leander Productions, Ltd., hereafter Leander, and for # to form a 
partnership with Frost. The stock in Leander was acquired simul- 
taneously by a charitable trust controlled by one of the Trust 
Company’s officers. The £350 used for this purpose was supplied as 
an “unconditional gift” by a friend and colleague of Frost’s. 

This plan was conceived in 1966 and the partnership formed in 
1967. It is not clear when its operations commenced but in the tax 
years 1969-70, 1970-71 and 1971-72, it was both very active and 
very profitable. Frost’s 90 minute television show The David Frost 
Show, was seen by American television viewers five nights each week. 
He also appeared on other television shows, lectured, made personal 
appearances and engaged in a series of similar activities, all of which 
were extremely lucrative. The partnemhip received and allocated the 
profits from these activities in accordance with the partnership agree- 
ment, 95 per cent. to Frost and 5 per cent. to Leander.’ Frost did 
not remit his share to the United Kingdom. In spite of this careful 
planning and execution, the Inland Revenue assessed these unremitted 
earnings under Schedule D, Case IL 





1 Income and Corporation Taxes Act 1970, s, 109 (2), Cases I, I and V. 

3 (1889) 14 A.C. 493; 12 T.C. 490. 

4 Income and Corporation Taxes Act 1970, es. 115, 116 and 122 (2) (b) and 3 (b). 
S. 122 has been amended since by the Finances Act 1974, s. 23, and the remittance 
basis of asseeament eliminated In most instances, There is still an advantage to the 
Frost however, as s. 23 (3) of the Finance Act 1974 provides for a deduction 
of 25 per cent. of overseas income, Thus, by shifting the assessment from Case I 
or [O to Caso V, assessable profits still can be reduced by 25 per cent, 

most the earnings were funnelled through two corporations, ono 

the Netherland 


f 


l 
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Frost appealed the assessment to the General Commissioners. They 
found that, as a matter of law, a partnership could be formed 
between an individual and a foreign company to carry on the stated 
business activities and that, as a matter of fact, Frost had formed 
such a partnership. They also found that the partnership had been 
managed and controlled abroad and that Frost’s share of its earnings 
were subject to income tax only to the extent remitted to the United 
Kingdom. 

The Crown appealed alleging that the General Commissioners had 
erred on three different but closely related grounds. First, it argued 
that a partnership’s activities must, as a matter of law, be limited to 
those which each partner is capable of performing on its behalf. If 
one partner individually is incapable of carrying out the partnership 
business, then, the partnership is similarly limited. Here, since 
Leander, a limited company, obviously was incapable of artistic 
performance, the partnership also was incapable of undertaking 
such activities. Thus, Frost could not have been acting on behalf of 
the partnership. 

The Court of Appeal expressed considerable doubt about the 
validity of the premise of this argument and stopped short of 
rejecting it only because it was unnecessary to do so.° Instead, it held 
that the partnership’s business was not acting, or writing or the 
like but the exploitation of Frost’s talents and there was no reason 
why a limited company could not undertake such a task. 

The Crown next argued that the business undertaken was beyond 
the scope of that permitted by Leander’s memorandum and that it 
could not do in partnership what it was prohibited from doing 
individually. The Court of Appeal also rejected this argument 
holding that the Memorandum of Association was clearly broad 
enough to encompass the activities in question and it specifically 
authorised the formation of a partnership.’ 

The Crown’s final contention was apparently more troublesome. 
Frost readily admitted that the partnership was formed to avoid 
income tax. There was no commercial need for a partnership and 
it did not represent a choice between business alternatives. The 
Crown utilised this admission to arguo that the Partnership Act 
1890 * required a partnership to act with a view to making a profit 
and that, in the absence of such a motive, the Frost partnership could 
not meet the statutory requisites of a partnership. 

The Court of Appeal accepted this construction of the Partner- 
ship Act and agreed that a partnership must act with a view to being 
Profitable. It also accepted that the partnership here existed to avoid 


e Some support for this proposition is found in E. H. Scamell, Lindley on the 
Law of Partnership (13th ed., 1971), p. 44, which apparently was the principal 
ETHOS, Ce oe CF Anca tony Apparently becanse of the eminence of the 
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taxes. It held, however, that the partnership nonetheless had acted 
with a view to profits. It merely had sought to shield its profits from 
taxation and this alone did not negate the requisite profit motive. 

In the course of this argument, the Crown relied on Bishop v. 
Finsbury Securities, Ltd.” and F. A. & A. B. Ltd. v. Lupton? in 
which the House of Lords had refused to sanction a series of 
dividend stripping transactions. The substance of the Crown’s 
argument was that the House of Lords had rejected those schemes 
because they were mere tax avoidance devices and that, since the 
Frost partnership existed solely to avoid taxes, it too should be 
rejected. The Court of Appeal refused to apply the rule of these 
cases and distinguished them on the grounds that the schemes were 
quite different and that, in Frost, there was no question of genuine- 
ness. The Crown had admitted that the transactions were genuine 
and, therefore, to extend the holding of Finsbury or F. A. & A. B. 
Ltd. would have required that the Court of Appeal hold that a tax- 
payer was prohibited from structuring an otherwise valid business 
transaction to avoid taxation. The Court was not prepared to do this 
and, thus, the Crown’s final argument also was rejected. 

On the basis of these contentions and the tax statutes as they then 
existed, this decision is unquestionably correct. The Crown’s argu- 
ments, as a whole, were strained and, in the main, never matched 
Frost’s ingenuity and resourcefulness. What is most unfortunate 
about this is that two more formidable arguments seemed to have 
been available to the Crown. 

The first of these concern the General Commissioners’ conclusion 
that a partnership did, in fact, exist. They based this conclusion 
largely on their finding that both parties had acted on behalf of the 
partnership. They found that Frost had provided the “profit 
earning contribution” and the “company through the trust cor- 
poration the financial administration, secretarial and fiscal services 
and advisory contribution.” Frost certainly did his part. But did 
Leander do its part? Did it supply the financial, administrative, 
secretarial, fiscal and other advisory services which the General 
Commisioners had found it was required to supply and that, in fact, 
it had supplied? There is not one scintilla of proof to suggest that it 
did. 

The partnership agreement required Leander to provide these 
services but this does not prove that it did so. The only evidence 
touching on Leander’s performance strongly indicates that it could 
not and did not perform. It had neither an office nor personnel. It 
supposedly had access to an office and staff through the charitable 


T S E Se 
® [1965] 1 All E.R. 530 (CL.D.); [1965] 3 All ER. 337 (C.A); [1966] 3 All ER. 
105 (FLL.); [1965-1966] 43 T.C. 591. 

10 [1968] 2 All ER. 1042 (Ch.D.); [1965] 3 All ER. 1034 (C.A); [1972] A.C. 
634 (H.L.); {1971] 3 All ER. 948 (ELL.); [1968-1969 & 1971] 47 T.C. 580. 

11 The Crown’s argumont was aimed primarily at the legal determination that such 
a partnership could exist, 13 Case Stated, para. 10 (4). 
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trust which held its stock but even this was indirect. The charitable 
trust had no office or staff itself and it was dependent on the Trust 
Company to provide the same. Even assuming that the Trust Com- 
pany had sufficient facilities (it supposedly was offering similar 
services to over 800 companies #4), it had no connection whatsoever 
with Leander or the partnership. The most compelling evidence, 
however, is the almost overlooked fact that the General Commis- 
sioners acknowledged that the Trust Company had performed the 
tasks assigned to Leander by the partnership agreement." 

This is significant because the General Commissioner’s holding 
depended entirely on the finding that both parties had participated 
actively in the business of the partnership. The fact that Leander 
did not and, worse, could not participate would necessarily negate 
this holding. Moreover, it would raise the spectre of the kind of 
sham with which the Duke of Westminster v. Commissioners of 
Inland Revenue = decision left the courts freé to deal. Admittedly, 
this is a factual argument but the available facts clearly reject any 
other possible conclusion. As such, a court would have been 
justified in reversing the Commissioners’ factual finding and 
rejecting the reality of the partnership. 

A second argument available to the Crown concerns the Com- 
missioners’ finding that the control and management of the 
partnership was abroad.** This finding supposedly is based on the 
facts that all meetings took place abroad and that all of the partner- 
ship activities were abroad." It also undoubtedly was based on the 
fact that the partnership agreement gave Leander two votes to 
Frost’s one and further provided for majority rule. These are clearly 
indicia of control but the issue of control is not limited to such 
indicia."* It is a factual issue and, as such, the Commissioners are 
permitted and even required to consider all evidence of control. 

It is impossible to know what evidence may have been available. 
The evidence outlined in the case stated is limited to formal 
elements of control but this much is clear. The scheme from its 
inception was one of tax avoidance. Such schemes do not ordinarily 
envisage the loss of more than ostensible control. They are designed 
to give the appearance of foreign control while leaving the resident 
in full charge of his own affairs. It is the function of the non-resident 
partner to obediently carry out the will of the resident partner. 
Therefore, the Commissioners should have gone beyond the structure 
of control. Unless Frost could demonstrate that he actually had 
relinquished control and that the foreign control was real and 





13 Caso Stated, para. 5. 

Mee er irene (9. 

18 [1936] A.C. 1; [1934-1935] 19 T.C. 490, 

16 Caso Stated, para. 10 (7). 

17 Caso Stated, para. 10 (6). - 

18 Soo e.g. Bullock v. The Unit Construction Co. Ltd. (1958) [1959] Ch.D. 147; 
[1959] 1 AN ER. 591 (C.A.); [1960] A.C. 351 (ŒL.); [1959] 3 AN ER. 831 (ALL.); 
[1958-1959] 38 T.C. 712. 
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viable, the partnership should not have been treated as a foreign 
possession. 

The Frost case is not noteworthy because of its treatment of this 
particular type of tax avoidance scheme. Its advantage was 
eliminated largely with the amendment to section 122.% It is note- 
worthy, however, because it again evidences the harmful conse- 
quences of the Duke of Westminster decision and demonstrates the 
need for legislation to require the courts to treat the substance 
rather than the form of a transaction. 

Parliament has recognised the need to prevent tax avoidance and 
has prohibited a number of such schemes.*™ Unfortunately, its 
efforts have been largely a piecemeal response to specific abuses and, 
while beneficial, this kind of an approach is inherently incapable of 
dealing with the problem. The nature of the problem is such that it 
can only be addressed effectively by granting the courts broad 
authority to treat the substance of a transaction. If the courts had 
this authority, they could act without waiting for the notoriety of 
tax abuse to stir legislative change. Equally important, the existence 
of a judicial power to act would deter such schemes and eliminate 
much needless, protracted and expensive litigation. 


L. FRANK CHOPIN. 


supra. 

3* Sco e.g. Finance Act 1976, s 38, Imiting the deduction of interest where the 

sole or main benefit of the payment of such interest was a reduction in tex [tability. 
also 
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Tue DISCIPLINE OF THE Law. By Lorp DENNING. {London: Butter- 
worths, 1979. xxii and 330 pp. £4-50.] 


SENIOR judges are like novelists, some very Hke. Their deeds are written. The 
skill of others, like teachers and actors, is oral and visual only; they may write 
about their ives but not about their art and their achievements are ephemeral, 
leaving no visible, no tangible record. But your judge is set down between hard 
covers, may live long, and may last a hundred years after his death. ‘His 
hide is so tanned with his trade that ’a will keep out water a great while.” 

Lord Denning has given us an apologia pro sua yita and we must assume 
that tho title is meant as a joke, for his purpose is to show how he has 
struggled against old-fashioned ideas and how through indiscipline the Law 
may be made a better weapon in the fight against injustice. Ho tells us he uses 
the word to show that he wishes to instruct us. But, lacking humility, he 
would have made a poor teacher. This book, he telis us, 


“was my ‘holiday’ task for the long vacation. Usually we travel much 
overseas. But this year wo stayed at home. In the country. In the place 
where I was born. Specially to write this book for you. Done in so short 
a time, there are bound to be imperfections. So please forgive me.” 


The style is unmistakable. And unmemorable. Judicial staccato. Not a 
cadence in sight. I wonder if that is the unfortunate consequence of writing 
all those longhand notes in the early days on the bench while those below 
waited for the pen to be laid down, for the “ Ye-es,”’ for the raised eyes. 

has done is to select certain themes on which his 
decisions over the years had an impact and to quote Jong passages from his 
judgments and to show us how, most often, ho was recognised to be right, 
and how, occasionally, recognition was withheld, even (would you believe?) to 
this day. 

This review has become carping but that is the effect Lord Denning has on 
somo people. We find it difficult to give him his due because of the inward, 
concealed certainties of rightness which he allows, decorously but firmly, to 
become outward, manifest revelations, 

The book is in seven Parts: on the construction of documents; on the 
misuse of Ministerial powers; on locus standi; on abuse of “ group” powers; 
on High Trees and its consequences; on negligence; and on the doctrine of 
precedent. Each Part has a brief Introduction where the problem is explained 
and a brief Conclusion where the present state of the game is summarised. By 
this means wo are able to see what Lord Denning set himself to do and how 
far he achieved it. The whole gives the impression of someone who years ago 
saw the major defects and set out to correct them during his lifetime. 

“Soon after I started [1923] I came upon a pathway which led to the 
High Trees.... I found many obstacles had been left in the way.... In 
order to leap these fences, I needed a good horse [1937].... Being now on 
the right path, I pointed it out to the Court of Appeal [1942].... At last 
I camo in sight of High Trees [1946]... . Yet there was still one more fence 
to be surmounted [1972].... There remained one important fleld to be 
considered [1976].” 


Could the reality have been quite like that? 

Lord Denning hes many achievements in many of the fields of law he 
cultivated. 

In that with which I am most familiar, he has led the way for the revival 
of judicial interventionism to control the exercise of discretion by public 
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authorities. Lord Denning singles out for special comment Anisminic, Dock 
Labour Board, Pyx Granite, Padfield, Laker and Ashbridge. 
He begins this Part with these two paragraphs 

“ The power structure today is very different from what it was in the 19th 
century. In those days the Government concerned itself with keeping the 
peace; with defence; and with foreign affairs. It lcft industry to the manu- 
facturers, the merchants and the traders, It left welfare to the charitable 
bodies. It did no planning for anything or anybody. The philosophy of the 
time was laissez-faire or, in English, individualist or libertarian.” 


“In the present century the Government has concerned itself with every 
aspect of life. We have the Welfare Stato and tho Planned State. The 
Government departments have been given much power in many directions. 
They set up tribunals and inquiries. They exercise unfettered discretion. 
They regulate housing, employment, planning, social security, and a host 
of other activities. The philosophy of the day is socialism or collectivism.” 


As a summary of the nineteenth century, that first paragraph is grotesque. 
What of the laws and the centralised administration affecting factories and 
mines, the poor law, public health, housing, elementary education, etc., all 
originating in or before the middle years of the century long before the Fabians 
and the Labour Party were heard of? Does anyone now believe in thet version 
of laissez-faire? In 1898 Dicey certainly did not. 

Does this matter? I think so, because it shows the kind of analysis on which 
Lord Denning often bases himself. He uses history as if it were a box of 
goodies from which it Is possible to extract all sorts of useful arguments. 
Whether they meant then what they can be interpreted as meaning now 
worries him not at all He must know that the nineteenth century was not like 
that. But if it were, so much the better for his analysis of what characterises 
the twentieth. So, let’s pretend. For all his private searching in his books Lord 
Denning is the most unhistorical of reformers. R 

His thesis is well known. The ouster of ouster clauses, the abandonment of 
literal interpretation, the development of the declaration and of the rules of 
natural justice, the extenslon of the grounds on which public authorities 
(especially Ministers) can be said to have acted ultra vires, all are undertaken 
“in support of the rule of law.” 

My view of where the line should be drawn between judicial power and 
Ministerial power will not necessarily be that of the next man. But it is likely 
that he and I will agree that the Line is political. I wish Lord Denning would. 
He plays not only the Ace of Trumps but all his 52 cards as if God had dealt 
them to him. There are other players who also have a view of justice, different 
though that view may be from Lord Denning’s, as he himself admits when 
writing about Anisminic. The judge in Pearlman who held that the Installation 
of a full central heating system was not a structural alteration or addition 
had not lost his marbles. Neither Lord Morris nor the majority of the Court 
of Appeal in Padfield was obviously falling to contribute to the sum of human 
happiness. 

But my point is not that others were right and Lord Denning was wrong. 
It is that the decisions are political. Indeed Lord Denning comes clean (but 
only once) when he quotes himself from Pearlman: 

“So fine is the distinction that in truth the High Court has a choice before 
it whether to interfere with an inferior court on a point of law. If it 
chooses to interfere, it can formulate its decision in the words: ‘The 
Court below had no jurisdiction to decide this point wrongly as it did.’ 
If it does not choose to interfere, it can say: ‘The Court had jurisdiction 
to decide it wrongly, and did so.’ Softly be it stated, but that is the reason 
for the difference between the decision of the Court of Appeal in Anisminic 
and the House of Lords ” (my emphasis). 


Well, all right and fair enough. But let’s not pretend it is all to do with the 
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rule of law and “ the abuse of power ” by executive authorities. Of course they 
sometimes abuse power on anyone’s definition just as (I think) Lord Denning 
and the Court of Appeal abused their power in ASLEF (No. 2). But nine- 
tenths of the timo, the argument for what those executive authorities did is as 
respectable as the opposite. So the question is political: which body shall 
decide? 


Instead, Lord Denning wanders off into the nover-never-land of meaningless 
metaphor. Speaking of precedent, for example, he says: 

“I would treat it as you would a path through the woods. You must 
follow it certainly so as to reach your end. But you must not let the path 
become too overgrown. You must cut out the dead wood and trim of 
the side branches else you will find yourself lost in thickets and brambles. 
My plan is simply to keep the path to justico clear of obstructions which 
would impede it.” 


of five smooth stones and that Philistines come in all sizes. Ho was 
lucky in his enemies. Which of us, given the choice, would not have selected 
to make the case for the other side? 

At the end of the day it is impossible to put Lord Denning among the great 
Dames. His valuo as an innovator cannot be denied. And when his sympathies 
are he can be a most formidable champion. But his view of justice is 
too personal, too idiosyncratic, too lacking in principle, for greatness. Ho may 
instruct us, as ho claims to do, in the principles of the law. But the grasp of 
political principle, the insight into the nature of the change that society is 
currently undergoing, for these he shows no special flair, no particular 

derstanding 


| 


J. A. G. GRIFFITH. 


SELECTED Writincs. By Orro KAnN-FREUND. [London: Stevens 
and Sons under the auspices of the Modern Law Review. 1978. 
xv and 381 incl. bibliography (no index). Price £10-00.] 


Tats collection of some 14 of Sir Otto Kahn-Freund’s published writings has 
by the Modern Law Review which ho helped to found in 
1937. It is offered, in the words of Lord Wedderburn of Chariton, “as both 
a tribute to the remarkable work of Sir Otto Kahn-Freund and as a contribu- 
tion to scholarship in its own right.” In my view, the Editorlal Committee 

of tribute rather than a festschrift, written by 
colleagues and friends, despite the astonishing fact that so far only the Indus- 
trial Law Society (Bulletin, No. 11, September 1971) has dedicated a collec- 
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tion of special articles to him and those confined to his unique contribution 
to labour law. The Selected Writings is far more valuable than any festschrift 
could have been because it makes available to a new generation articles and 
lectures which have been hard to obtain. 

The selection could not have been easy. The bibliography, prepared by 
Lady Kahn-Freund, reveals that Sir Otto has been responsible, between 1929 
and 1977, for the whole or part of some 25 books, 82 articles in periodicals 
and many notes and reviews. One criterion for inclusion in this volume was 
inaccessibility in a basic law library. So only 5 of the pieces (“ A Note on Status 
and Contract in British Labour Law,” “Legislation through Adjudication. 
The Legal Aspects of Fair Wages Clauses and Recognised Conditions,” 
“Trade Unions, the Law and Society,” “On Uses and Misuses of Compara- 
tive Law,” and “Reflections on Legal Education ”) originally appeared in 
the Modern Law Review. Ono is particularly grateful to have rescued from the 
now defunct Industrial Law Review (1949), Sir Otto’s masterly plea for the 
disentanglement of the Truck Acts, as relevant now as it was 30 years ago. 
The Joseph Unger Memorial Lecture (1971) on “ Matrimonial Property: 
Where do we go from Here? ” and the “Notes on the Conflict of Laws in 
Relation to Employment in English and Scottish Law” (reprinted from 
Rivista di diritto internazionale e comparato del lavoro (1960)) are now 
asured the wider audience they deserve. There is one pieco from the Law 
Quarterly Review (“ Comparative Law as an Academic Subject ”), one from 
the British Journal of Sociology (“ Intergroup Conflicts and their Settlement ’”) 
and the remaining writings are from books now difficult to obtain (the seminal 
lecture on “Labour Law” from Law and Opinion in England in the 20th 
Century, “ Matrimonial Property Law in England” from W. G. Friedmann’s 
comparative volume, “ Reflections on Public Policy in the English Conflict of 
Laws” from the Transactions of the Grotius Society, and “English and 
American Law—Some Comparative Reflections’ from Essays in Jurisprudence 
in Honor of Roscoe Pound). Many of the pieces have short notes, written by 
Sir Otto, bringing them up to date. 

The collection is, therefore, representative of five of the major fields in 
which Sir Otto has placed his indelible mark: labour law, family law, the 
conflict of laws, comparative law and legal education. The pieces which appear 
aro not necessarily those which have had the greatest impact on the develop- 
ment of the Inw—one misses for example, the famous Chapter 2, “ Legal 
Framework” in The System of Industrial Relations in Great Britain (1954) 
which featured prominently in Ford Motor Co. Ltd. v. A.E.F., and the Note 
on Cassidy v. Minister of Health which led to the development of the “ organ- 
isation ” test of a contract of service In England. Nor are they those from the 
most inaccessible sources—many troasures still lie buried in Sir Otto’s con- 
ference papers and in his early, untranslated, German works. Yet there is 
enough here to whet the appetite and, in the words of Martin Partington’s 
excellent editorial introduction, “to encourage the kind of critical reappraisal 
of Kahn-Freund’s work which will play an essential part in the continuing 
growth and influence ” of the new discipline of socio-legal studies, to which 
he has made such a fundamental contribution. 

B. A. HEPPLE. 


TEXTBOOK OF CRIMINAL Law. By GLANVILLE WaLAMS. [Stevens. 
1978. Pp. xl and 973. Hardback: £16-00; Paperback: £10-00.] 


In his Criminal Law—The General Part Professor Williams demonstrated that 
criminal law required and was susceptible to detailed statement in terms of 
the consistent application of acceptable principles. That work has insisted by 
its example that the subject be taught as a system, though one from con- 
sistency with which so much of the detailed content of our law so lamentably 
departs. During the quarter of a century since the Genera! Part was published 
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Professor Williams has addressed himself to a great variety of criminal law 
questions, ethical, substantive and procedural He has applied searching criticism 
to aspects of particular offences in a stream of periodical writings. And he has 
laboured mightily in the canses of reform and codification. Although it 
became natural to hope that as he approached his retirement he would offer 
us some kind of conspectus of the criminal law, such a hope was unreasonable. 
How could he possibly find the timo? 

Yet bere, virtually on the eve of his retirement, comes an enormous work 
that not only impresses us, as we expect it to, with its learning and sustained 
analytical force, but also exhibits in its conception and crafting an authorial 
inventiveness that is positively youthful in character. Professor Wiliams hes 
designed a new kind of textbook, of which the most prominent special device 
ts very cunning indeed, The exposition is constantly interrupted by the ques- 
tions and comments, in bold print, of an imaginary student To these the 
author replies in the second person with the greatest informality. The illusion 
is of a discourse borne along by the impetus of a conversation to which the 
reader is privy—almost, it seems at times, is party. But the interjections occur, 
of course, as the author wills, and they have the character (nalve, puzzled, 
indignant, highly intelligent) that he from time to time determines. They 
function as dividers and as transitions. They enable the argument to take any 
course that the author wishes without apologetic statements like “It is neces- 
sary for a moment to digress...,’” and without need of a multiplicity of 
headings. They aid exposition, permit flexibility and sustain interest. The 
student is helped in other original ways. The gist of a long and complex 
chapter can be recaptured in a minute or two by reading the succinct summary 
provided at its close. And an alternation between large and smaller print is 
intended to enable the novice (sensibly enough on first reading, but to his great 
‘loss thereafter) to limit himself in general to essentials. This latter device does 
not always work in practice, however. Some small print material positively 
has to be read if what precedes it is to be understood (see, for example, p. 168). 
The very use of tho small print then seems to hint at the author’s sense that 
the whole of the point under discussion is too difficult for the beginner, 

Much of the book, in fact, is very difficult. Although the exposition, in its 
ordering, patience and lucidity, is exemplary, difficulty is inevitable. A subject 
in a very unhappy condition is here exposed to minute scrutiny and criticism. 
Time after time it has to be demonstrated that the case law is i 
a judgment il-reasoned, a principle inadequately or dangerously stated. The 
author cannot, if he is to be true to himself, avoid devoting a remarkable 
amount of space to the correction of error (a word which may stand for 
inconsistency, obscurity, conceptual confusion and misuse of language). When 
error compounds itself, as it so often does, the criticism becomes itself more 
complex. It is exceedingly depressing that the quality of judicial analysis and 
statement in criminal cases should still be so generally low. Something very 
curious seems to happen to judges of high calibre when they pa% from com- 
mercial or other heavy civil work to the Divisional Court or the Court of 


than it should be. Hardly a modern case, it seems, escapes the demonstration 
of error (as defined above). And it is remarkable how often the rule in a 
commonwealth jurisdiction, or its formulation, or the explanation given for 
it, has to be preferred to the English counterpart. 

Experience suggests that a great many undergraduate students are not really 
ready to work at the intellectual level that the proper study of criminal law 
requires. Hence, perhaps, the failure so far of a better-educated Bar (I mean 
a Bar with a better basic legal education) to carry the lessons of modem 
criminal law teaching into practice and onto the Bench. It is doubtful whether 
most students are equipped to benefit fully from this book. If it is to have the 
maximum effect it ought to be read by practitioners as well. It is said that 
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practitioners do not read books but only consult them. This one ought to be 
an exception because of its sheer readability. That indeed is one of the features 
that has attracted students, who, happily, tend to be delighted with it. Some 
part of its value may be lost on them, as I have suggested, but they should 
certainty be exposed to it—not just for the quality and the clarity of the 
argument, but for a varied richness that in a Hmited space can only be hinted 
at. 


I refer, first, to the many levels at which discussion is conducted. There is, 
of course. a great deal of patient and detailed analysis of a conceptual, verbal 
and logical kind. At this level the argument ts wonderfully fertile and resource- 
ful. It reaches occasional peaks of ingenuity that provoke a wince or a grin 
according to your temperament. See, for instance, the way in which Professor 
Williams is able to preserve the result in Fennell while insisting on impeccable 
reasoning (pp. 466-468) and the astonishing peradox, rightly confined to a 
footnote, that “tho assumption that Charles is rightly decided may make it 
wrongly decided ” (p. 846). (There must be something wrong with this, but it 
would take too long to say what I think it is.) The discussion of the Theft Act 
1968 is an extended bravura performance of which some articles already pub- 
lished have given a foretaste. But there are many other concerns apart from 
the analytical. Issues of social and ethical policy are constantly introduced, 
confronting the reader with questions about the role and potential of the 
criminal law and compelling attention to non-legal material. And the practical 
dimensions of law enforcement and forensic activity are not neglected: a 
_ valuable example is the passage, which students find very helpful, on the 
functioning of a hierarchical system of non-fatal offences against the person 
(pp. 164-166). 

A second aspect of the book’s richness is its expansive quality. Professor 
Williams’ unique prestige enables him to publish a very big book without 
having to make it a treatise on every part of the criminal law. So he bas room 
not only to make his explanations fully, but also to indulge in a wealth of 
interesting detail. Take the general proposition that trespass upon land is no 
offence. This is illustrated in no less than 11 ways. There follows a comment 
on the attitudes, powers and practices of the police in trespass situations. Then 
some 20 offences of or involving trespess are given. The passage (pp. 894-895) 
ends with a reference to the law in India and Ireland for the sake of hinting 
at a law reform possibility. The effect is to interest, amuse, illuminate and 
stimulate. 

Thirdly, there is a richness in the very variety of the book’s approach to 
authority. Reference to the case law is sometimes primary and detailed. The 
reader is told what the law is on the strength of ample authority—including, 
sometimes, authority that seems hardly worthy of modern respect or of 
continued reference in changed legal or social conditions. At other times the 
discussion virtually ignores authority in favour of theoretical discussion, and 
the cases (or some of them) are referred to as it were incidentally. This variety 
of attack adds greatly to the interest of the work, about which there is nothing 
mechanical or predictable. The book exemplifies for the student, by this kind 
of means, every manner of approach to legal problems. It shows them that 
everything is permissible except lazy thinking and casual expression. 

Of course it is possible to be critical on points of detail I have noted a 
score or so of slips and, I believe, demonstrable mistakes. To burden this 
review with any of them would be no more than to say that no one is 
infallible, omniscient or incapable of oversight—a fact which in the present 
context it is rather a comfort to confirm. And everyone, inevitably, will find 
throughout a book of this individual and provocative kind points of sub- 
stance which he would wish to debate with the author. But disagreement with 
Professor Williams on a criminal law point, apart from being an act 
temerity, tends to require lengthy exposition if pro and con are both 
receive justice. So I forswear this public opportunity for dissent and content 
myself with a reference to two minor matters. The first is an aspect of the 
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inventiveness which I have already commended, Professor Williams is fertilo 
in the coining of new phrases and the putting of familiar words to new uses. 
As the coiner of “ automendacity,” which he adopts, I cannot object to that! 
Some of his usages are very happy: e.g. “contraband” for any forbidden 
object (pp. 35, 914); and “the unscrupulous mental element” for that which 
makes a demand with menaces “unwarranted” (p. 796). But some, I think, 
are less happy. “Legal dishonesty” (p. 771), though a brave attempt to 
encapsulate an important idea, is in danger of being understood to represent 
an alternative to “ moral dishonesty,” whereas it refers to something (roughly, 
the absence of a legal right) which, it is argued, is a quite separate require- 
ment of theft. The error here, I think, lies in the notion that insistence on 
that requirement can be achieved by giving “an extended meaning to the 
word ‘dishonesty’” (p. 770). This may be a formally acceptable way to do 
it, for it does not require reading something into the statute (‘ unlawfully ” 
before “appropriates ’"); but analytically it is very hard to accept. Another 
example is “handling by disposal” for all types of non-recetying handling 
(p. 825). This is fine economy. But it may mislead some students because it 
summarises a list by using an item in the list itself. Better might be “ handling 
by dealing ” or “ by involvement.” Thirdly, I must object to “ dual offence” 
for offence triable either way (p. 12). One may be forgiven, when meeting the 
phrase later in the book, for wondering what on earth it means. We have a 
(not very elegant) technical expression and we ought to stick to it. Finally, 


The second minor matter relates to an aspect of style. For case of reading 
and comprehension the book could not be improved. But there is something 
in the manner of writing, in the author’s way of addressing his reader, which 
makes me uneasy. He is essentially in conversation with a student and, though 
he credits the student with a very high-class mind, he addresses him some of 
the time in a diction, a tone of voice, that he would not use with a peer. I 
do not positively think that younger readers will feel patronised; indeed they 
seem not to. But I fear that some senior readers, opening the book at certain 
passages, may find tho manner a reason for not taking it to be addressed to 
them also. But it surely is. Everyone seriously involved with criminal law 
ought to read it. 

Epwarp GREW. 


DENIAL OF JUSTICE; CRIMINAL PROCESS IN THE UNITED STATES, By 
Lroyp L. Weinrss. [The Free Press, Macmillan, New York. 
1977, pp. xi and 177 Hardback $12.95.] 

Prorgsson WHINRES diagnosss a disease and proposes a remedy. The malady 

he perceives in the body of American criminal justice is aptly summed up in 

the following sentence: “ Notwithstanding our preoccupation with law and 
order and the rights of the individual, our thinking about criminal justice is 
dominated by an abstract model which has little relation to what actually 
happens” (p. 117). In the first two-thirds of this book he perceptively demon- 
strates the discrepancy between precept and practice in specific areas—the 
confusion between the peace-keeping role and the investigative function of the 
police (a confusion deriving from the opposing canons of conduct relative to 
each task), the illogicality of a prosecution tradition which formally and vir- 
tually automatically charges at the maximum level of gravity but thea 
readily embraces a bargaining process to arrive eventually at a much lees 
serious charge so providing a solution mutually acceptable to the opposing 
lawyers, and actual conduct of a trial which in practice subverts most if not 
all of the avowed ends it is said to be designed to serve. 

A good deal of the analysis apples to the English scene. True we have 
not succumbed to the excesses of the American voir dire—but if we continus 
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to have prosecution vetting of the jury panel in politically sensitive cases for 
how long can we deny the defence some right of questioning? True our 
delays between charge and trial do not yet approach the dimensions here 
castigated but our record continues to worsen. Trus our current attitudes to 
plea-bargaining seck to restrain its growth, yet the administrative and pro- 
fessional pressures that brought it about in the United States are not absent 
here. In other aspects discussed by Weinreb, wo are either almost wholly in 
the same position as the Americans—the policeman’s dilemma for one—or 
very firmly entrenched in a way that makes assimilation unlikely—one can 
hardly envisage the English judiciary succumbing to the diminution of its role 
in the trial as catalogued in this book, and our bail rules, however imper- 
fect, compare very well with the trans-Atlamtic version. 

The book puts across its message in a direct and, at times, refreshingly 
provocative way. “For no reason other than the inadequacy of the process, 
persons who have committed serious crimes are not convicted at all or are 
convicted of a minor offense having no relation to what they did” (p. 2); 
“Tf in rare cases preparation of the defense requires time and energy, in the 
vast majority defense counsel gives it Httle of either until a few days before 
the trial is scheduled ” (p. 67); “If the lawyer’s examination and selection of 
jurors does predictably affect the outcome in a significant number of cases 
. . . that is the strongest reason not to allow it” (p. 97); “ There is no ‘in 
visible hand’ at work to ensure thet the social objective of an accurate ver- 
dict will be served by the pursuit of Independent professional objectives of 
persons cast insistently and exclusively as adversaries” (p. 109}—one could 
quote endlessly. This reader was constantly reminded of the story of the 
Navajo Indian who witnessed the first atomic bomb mushroom—“ My! How 
J wish Pd said that! ” The Members of the Royal Commission on Criminal 
Procedure might well Hst the book amongst their preliminary reading whilst 
the Memoranda roll in. 

What then is Weinreb’s remedy? He proposes, and persuasively argues the 
case for, an investigating magistracy, which would take over investigation 
from the immediate post-arrest questioning stage onwards. Prosecution and 
defence would be intimately Involved and a record of the outcome of his 
inquiries, interrogations and conclusions would be prepared by the magi- 
trate and submitted to tho trfal—or, indeed, sentencing—court. There are 
composite elements of the C.LD., the procurator-fiscal system, the D.P.P.’s 
department and even the original concept of both coroners and examining 
justices in Welnreb’s scheme, It may not be the solution, but it certainly is a 
possible solution and one sincerely hopes the Royal Commission will be 
invited, or will decide, to pursue it fully. 

The book ts well produced and easy to read. It is stimulating and reward- 
ing, a text to return to with increased profit from each re-reading. Perhaps 
Ee en ee eh eee Oa eee Cane 


J. E. ADAMS. 


LEGAL SERVICES PLANS—APPROACHES TO REGULATION. By W. 
PFENNIGSTORF and S. L. KALL (editors). [1977. Chicago. 
American Bar Foundation. xxiv and 662 (including appendices). 
No price stated. ] 


Tue problem with this book is that it takes 662 pages to say what could have 
been sald more effectively in about 150 pages. The authors raise tautology and 
verbosity to genuine art forms, or as the authors might say, they have 
“reached the extreme parameters of the maximal utilization of repetitional 
communicative modalities.” The book is about arrangements In the United 
States for the provision of legal services other than (1) by the payment of fees 
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related to services rendered, (2) under a legal aid scheme, or (3) free to the 
underprivileged. Basically what is left is the area of legal expenses insurance 
in its various guises. The essential message of the book is that there is a large 
number of ways in which legal insurance is available and there are problems 
in devising a cogulatory model which suffices to cover them all Furthermore 
the profession has not yet really come to terms with the implications of the 
schemes that do exist. The book does contain a model act to regulate legal 
expenses insurance and this is, in my opinion, the only significant contribution 
made by the study. It occupies only 14 pages of the work. 

There are nine substantive chapters. In the first two an exhaustive, and 
exhausting, typology of plans and analysis of their regulation is offered. There 
are chapters on specific plans, such as employee legal services plans and similar 
arrangements for students. Of this latter group, we are told most are young 
and their “legal problems are those of younger people” (p. 299). Such a 
comment reveals much about the book! There is also a final chapter on the 
European experience, which occupies some 78 pages, even though the authors 
tell us, “legal expense insurance as practised in Europe does not furmish 
models for easy adoption in the United States.” There are ftve appendices 
crammed with further delights for those who might wish to pursue the topic 
further. 

I can give the book my unqualified recommendation to those with a 
masochistic fetish about legal expenses insurance. For tho rest, life will be the 
richer for having passed it by. 

Rosi C A. Wars. 


CONSUMER CREDIT. Edited by R. M. Goope. [London: The United 
Kingdom National Committee of Comparative Law. 1978. 
xx + 488 pp. £30-41.] 


Tas is the third volume in the well produced series of works resulting from 
colloquia organised by the United Kingdom National Committee of Com- 
perative Law. It comprises papers contributed by participants from Europe, 
North America and Australia and a most lucid Introductory Survey by 
Professor Goode, synthesising not only the papers themselves but the oral 
contributions made during the proceedings. Professor Goode has organised the 
material for his Introductory Survey in a very clear way, he has pinpointed the 
principal issues with which legislators in different countries have had to deal 
and ho has made some very pertinent points of his own. Referring to the 
lengthy consultation process for draft regulations under the Consumer Credit 
Act 1974, he recognises that government should take account of an enormous 
range and diversity of credit institutions and forms of credit but points out :— 
“... this approach... carries its own seeds of difficulty... there comes a point 
when the consultation process must end in order that impetus is not lost” 
(pp. 24-25). Developments in the U.S.A. and in Britain have had a strong 
influence on the EEC draft directive. The idea, novel on the Continent, of 
imposing some measure of lability on the “ connected creditor” in respect of 
defective goods caused dismay In some circles. Professor Goode comments: 
“The Anglo-American consumer credit lawyer will, no doubt, read these argu- 
ments with a sense of déjà vu, for they represent a familiar battleground 
fiercely contested over many years by finance houses but now ceded to the 
legislature ” (p. 96). 

There is, perhaps inevitably, an unevenness among the various national 
contributions. They range from a plain, almost clinical, summary of the law 
in the Netherlands and a brief outline of recent changes in Sweden (by the 
President of the Market Court) to a thoughtful review by Professor Felsenfeld 
of the “ outdated laws ” in the United States with particular reference to their 
historical and institutional context. Professor John Macleod and Mr. Michael 
Cronin have provided a comprehensive but opinionated account of the English 
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law. In the course of their paper, they attack many of the principal features 
not only of the Consumer Credit Act, such as truth in lending and rebates for 
carly settlement, but also of earlier hire purchase legislation—cancellation 
provisions, the option to terminate, the protection for the private buyer of a 
motor vehicle held on H.P. 

The American contributions are notably stimulating. The clarity of Profcssor 
Felgenfeld’s paper is in marked contrast to the complexity of his subject. Two 
other Americans provide complementary studies of the social impact of the 
availability of credit and of the legislation. The sociologist Professor David 
Caplovitz, author of the wellknown polemic The Poor Pay More, points up 
not only the stresses and strains of the credit society but reminds us of the 
many social benefits. Like Professor Felkenfeld he disfavours Interest rate 
ceilings. If consumers do not shop for credit In the United States, despite truth 
in lending legislation, Mr. Caplovitz says this is because all lenders aro 
charging the same—the ceiling has become the floor (p. 138). The third 
American, Professor Morris Shanker, presents a curious paper suggesting that 
the typical American consumer “may, if he wishes, legally excuse himself 
from having to pay the debt ” (p. 111). He later admits that “ most choose not 
to exercise that power” (p. 121) but without explaining the grounds on which 
a debtor may seek a bankruptcy, with only a vague reference to the serious 
consequences of such action and no reference to the social stigma. 

In Britain, with much of the Consumer Credit Act still to be implemented, 
wo also have to pay special attention to the EEC directive. Professor Goode 
points out that “the reasons for harmonising this field of law have never been 
very clearly articulated ” (p. 93). Mr. Patrick Latham summarises the policy 
considerations that underlie the EEC initiative and it seems that consumers in 
several EEC countries would benefit from the kinds of changes envisaged. In 
Britain there is anxiety that, unless the tendency to detail in recent directives 
is curbed, wo may be faced by tiresome amendments in our law due to 
relatively minor differences between tho EEC directive and the Consumer 
Credit Act. 

Gorpon Borriz. 


THE PRIVATE INTERNATIONAL Law OF MATRIMONIAL CAUSES IN THE 
BRITISA ISLES AND THE REPUBLIC OF IRELAND. By P. M. NORTE. 
Amsterdam, New York and Oxford: North-Holland Publishing 
Co. 1977. xxiii and 465 pp. (with appendices, tables and index). 
Dfl. 110 00/U.S. $47.95/£27-00.] 


Tus book is the first volume in a new series of monographs entitled “ Problems 
in Private International Law ” published by the North-Holland Publishing Co. 
under the editorship of Professor R. H. Graveson. The concept of the series 
ts to be applauded since there is indeed a need for an explanation in depth 
of many areas of private international law in the light of modern conditions. 
The subject has taken on a far greater practical significance with the increas- 
ing possibilities of legal conflict involving a foreign dimension. Furthermore, 
it is not inappropriate that the first monograph in the series should cover the 
law relating to matrimonial causes, a subject of potentially far-reaching effect 
and importance as long-term inter-state migration becomes more common. 
Such a topic in the hands of Dr. P. M. North must be calculated to raise the 
highest expectations in the minds of thoss who come to this book. Dr. North 
received well-deserved praise for the ninth edition of Cheshire’s Private Inter- 
national Law for which he was solely responsible; more recently, he published 
a stimulating and controversial article on the recognition of extra-judicial 
divorces ( (1975) 91 L.Q.R. 36) which has continued to provoke considerable 
discussion; and, of course, he is currently a member of the Law Commission 
for England and Wales and, therefore, almost continuously involved In the 
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discussion of problems raised by the many aspects of matrimonial law. How- 
the 


may prove, as they did for the present reviewer, a little disappointing. 
North takes the reader through the rules of private international law 
causes for each of the seven jurisdictions in the British 
Isles (l.e. England and Wales, Scotland, Northern Ireland, the Isle of Man, 
Jersey and Guernsey) and the Republic of Ireland. In each case he examines 
the three fundamental questions of jurisdiction, choice of law and recognition 
of foreign decrees. Much of this ground is already well-charted but the law 
of the smaller jurisdictions remained hitherto almost entirely undocumented; 


of the series—which are particularty interesting. 

The author has made a valuable contribution to the understanding of the 
intricacies of his chosen subject. Throughout the book he gives detailed treat- 
ment to the development of the law and he provides a meticulous and com- 
prehensive account of the present legislative framework and case law. Those 
who come to this book cannot fail to be impressed by the clarity of the 
exposition. As such the book constitutes an excellent reference work. It will 


recent products of legislative activity in the subject—the Recognition of 
Divorces and Legal Separations Act 1971 and the Domicile and Matrimonial 
Proceedings Act 1973—especially in so far as the latter amends and supple- 
ments the former, will surely appreciate the reeults of Dr. North’s admirable 
synthesis. 

For students of private international law, however, the book may well remain 
no more than a reference work and, as such, rarely referred to! To the 
present reviewer, it seems to be disappointingly lacking in the kind of critical 
analysis and wider discussion to be found in the chapters on matrimonial law 
in Cheshire’s Private International Law. The emphasis tends to be placed on 
the question of what the law 4, largely to the exclusion of discussion as to 
what the law ought to be. In consequence, the more theoretical and academic 
issues of the subject receive on the whole rather less treatment than might 
have been hoped for. Chapter 11 (recognition of extra-judicial divorces) which 
is based on a previously published article by the author (cited above) must be 
excopted from this criticism. That chapter contains a good deal of critical 
analysis, although the author fails to acknowledge the serious doubts, voiced 
in academic circles, in respect of his “ proceeding ”/“ proceedings ” dichotomy. 
Moreover, the courts have themselves cast some doubt on tho validity of the 
dichotomy in R. v. Registrar General of Births, Deaths and Marriages, ex p. 
Minhas [1977] Q.B. 1, which is discussed in the text, and, more recently, in 
Quazi v. Quad (The Times, 18 July 1978). 

One further comment relates to the scope of the subject-matter: although 
tho book is long enough without the introduction of further material, it is 


may perhaps be regarded as something of a misnomer—tis that, price apart, 
this is not a book which will endear itself to tho student market; and that 
students will prefer the more balanced combination of exposition and criticism 
to be found in Cheshtire’s Private International Law. 

Finally, the price of the book cannot pass without comment. If the book 
were not published by the North-Holland Publishing Co., the marked price of 
£27-00 could only be regarded as one of a number of misprints. At that price 
it is difficult to imagine that many of those interested in the subject will 
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purchase personal copies if there is a library or company prepared to sign the 
cheque, 


NIGEL P. GRAVELLS. 


THE MATRIMONIAL PROPERTY ACT 1976. By R. L. FISHER. [(Butter- 
worths: Wellington N.Z. 1977. pp. xvii + 187 including index, 
N.Z. $15.00.)] 


Tse law relating to matrimonial property has attracted the attention of law 
reform bodies in many Commonwealth jurisdictions during the last decade or 
so. Numerous and sometimes voluminous Working Papers and Reports havo 
appeared, some accompanied by draft Bills, Although English lawyers may 
have to wait for a while to know the fate of the Law Commission’s proposals 
on Co-ownerahip of the Matrimonial Home, elsewhere legislation has already 
emerged. The New Zealand ParHament has, not for the first time, provided a 
most interesting specimen for consideration. The Matrimonial Property Act 
1976 has been in force in New Zealand since February 1, 1977, and Mr. Fisher’s 
survey is a welcome aid to the study of an Act of some complexity. The Act 
itself is set out in full in an appendix. 

In an attempt to give greater recognition to the equal contribution of hus 
band and wife to tho marriage partnership the Act institutes a scheme of 
deferred property sharing in marriage. The relationship of married persons is 
divided into two phases. During the marriage itself property rights have as their 
general foundation the principles of conventional property rights common to 
the rest of the community. This may be displaced at any time that the circum- 
stances call for recognition of rights peculiar to matrimony. The most notable 
of these occasions is, of course, the breakdown of a marriage, but the Act docs 
not apply on the termination of marriage by the death of a spouse. On a 
precipitating event, such as marriage breakdown, an application may be made 
to the court to have the spouses’ property reapportioned. The basis of this 
reapportionment is that in general there should be an equal division of com- 
monly owned or used property and such property as may properly be regarded 
as the product of the marriage. The remainder of the spouses’ property is in 
general immuno to statutory reapportionment and remains with the existing 
owner as determined according to conventional principles. 

There is a tendency to think of deferred sharing as a system of fixed rights, 
the simplicity but rigidity of which is to be contrasted with the complexity but 
flexibility of a discretionary system. However, in reality the choice need not be, 
and is probably unlikely to be, as stark as this. The choice of a fixed general 
principle for the division of property need not exclude some discretionary 
element. Thus although the Act provides for equal sharing of matrimonial as 
opposed to separate property, this may be adjusted by the court on a number 
of grounds. The equal division of domestic property, comprising the matr} 
monial home and family chattels, may be adjusted on account, inter alia, of 
the short duration of the marriage (prima facie three years) or extraordinary 
circumstances, The equal division of other matrimonial property may be 
adjusted on account of, inter alia, inequality in contribution to the marriage 
partnership. Thus although there is a fixed statutory principle of equality in 
relation to matrimonial property, this is a starting point, and there is an impor- 
tant discretionary element in the scheme, 

Mr. Fisher has adopted his own plan of exposition and in some instances he 
adopts his own terminology for concepts, such as domestic property, which the 
Act does not itself conveniently label. He also suggests workable solutions in 
areas of the Act which seem contradictory, obscure or discretionary. Logically 
the position during marriage falls for consideration before reapportionment on 
the breakdown or termination of marriage, and this is the approach adopted 
by Mr. Fisher. However, inasmuch as a consideration of the position during 
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marriage involves an examination of the impact of the new potential division 
oa conventional property rights, it would be worth considering whether for the 
Purposes of exposition (and certainly for the purposes of teaching) the general 
principles of reapportionment would be more conveniently dealt with first. 

A crucial question raised by a new system of matrimonial property is its 
relationship to the powers of the court to provide maintenance and support, 
particularly on divorce. The powers of the court under the 1976 Act are not 
limited to property division, but extend to orders regulating occupation of the 
matrimonial home end the vesting of tenancies. The court also has power to 
terminate, suspend or vary existing maintenance orders or agreements (s. 32) 
and to order the settlement of property on the children of the marriage (s. 26). 
Tho relationship between the different forms of order permitted under the Act 
is considered in Chapter 4 which deals with “ Proceedings under the Act.” The 
author is clearly aware of the tension Involved even in the cholce of order 
presented by the Act alone, Thus in paragraph 651 he says: 

“Tt may be queried, however, whether the spirit behind the careful 
evaluation of contributions in arriving at shares is complied with if the Court 
may then effectively prevent a spouse from the benefit of his share for an 
indefinite perlod. Of course, the position is different if the use of a spouse's 
share in property is overtly scen to be applied in satisfaction of his mainten- 
ance obligation. Appropriate credit can then be given when assessing residual 
maintenance obligations, either in subsequent maintenance proceedings or by 
an adjustment of existing maintenance under s. 32. In this way the spouse in 
question indirectly receives the benefit of his property.” 

In his introductory Chapter Mr. Fisher has emphasised that support per se 
plays a role only in these “ peripheral” areas. For the primary right to support 
resort must still be had to the traditional sources, the Domestic Proceedings 
Act 1968, the Matrimonial Proceedings Act 1963 and the Family Protection 
Act 1955. Of these only the Family Protection Act now retains jurisdiction to 
award support in a property or capital form. Where both spouses are living 
support must now take an essentially periodic and revocable form. He 
expresses the view that: 

“In general the improved proprietary rights of wives can be expected to 
reduce, and in some cases perhaps eliminate the need for periodic maintenance. 
Time will tell the extent to which New Zealand gravitates towards the Scam- 
dinavian position in that regard. Concetvably the new Act could provide the 
impetus for limiting periodic maintenance between spouses to (a) a period far 
adjustment to financial independence, (b) any period spent with custody of 
dependent children and (c) recognition thereafter of any reduced earning 
capacity as a remult of the marriage. No legislative reform is required to 
produce that result and the stage is now set for possible judicial creativity 
in this area.” 

Your reviewer would have welcomed further consideration of this critical 
relationship between property and support, even if, as Mr. Fisher says in his 
Preface, the “ time és not opportune for a comprehensive text on matrimonial 
property and income in New Zealand” and he has not set out to provide one. 

However, there is no doubt that Mr. Fisher has produced a work of con- 
siderable utility on an Act of reed significance for all students of matrimonial 


property. 
J. G. Mure. 


CANADIAN FAMiLY Law: CASES AND MATERIALS. Edited by SIMON 
Foppen. [Toronto: Butterworths. 1977. xiv + 889 pp. incl. 
index, $42.25.] : 

THE coursebook is 2 type of publication virtually unknown in English law 

schools, although it forms the bulk of the published and unpublished output of 
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Canadian academics, This book alone, with few, if any, supplementary 
materials (in the Preface, reference is made to an accompanying statute com- 
pilation), is intended to qo portiay tha’ ehole ot Tanl lew Wie the stidents 
class text, his report collection and his reference book. In each of these cate- 
gories Canadian Family Law has shortcomings. Admittedly, it is intended only 
as a teaching book and not as a research tool. The editorial comments on the 
law are informative and the questions for student discussion are stimulating, 
but there are too few of them for the work to serve as any sort of reliable 
guide to the principles of family law. 

ee tit GTC eee 
to issues such as abortion and juvenile delinquency, yet the examination of 
some topics lacks depth, despite the size of the book. Controversial areas such 
as domestic violence and the rights of cohabitants receive 9 and 13 pages res- 
pectively, and succession rights appear to have been omitted altogether. The 
explanation for this may well be that selected topics in family law are taught 
in specialised advanced courses, with their own coursebooks, and that this one 
is intended to serve only the basic course. 

A comparison with Seago and Bissett-Johnson’s Cases and Materials on 
Family Law reveals the greater emphasis in the latter on commentary, foot- 
notes, reports of commissions and the selection of shorter, pithler extracts 
from judgments. In Mr. Fodden’s book, English, American and Canadian 
cases are reproduced at length, sometimes greater than is reasonably necessary 
for class discussion but, unlike the practice of Seago and Bissett-Johnson, the 
cases in Canadian Family Law are not often linked by editorial comment, nor 
is there always an obvious logical connection between them. Mr. Fodden 
assumes that the teacher will supply the connection and in that respect the 
coursebook resembles an orchestral score or partial script of a play. It is, 
however, misleading to include an extract from the English case of Re L. 
( [1968] 1 All E.R. 20) without any reference to the provision for blood tests 
made in the Family Law Reform Act 1969, and to select Re L. for inclusion 
Tather than S. v. S. ( [1972] A.C. 24); of to cite National Provincial Bank ~v. 
Ainsworth and not to mention the Matrimonial Homes Act 1967. 
` Belying the title of the book, the case and statute law featured are for the 
most part those of Ontario and the contributors are all teachers in that 
province. If the intention was to provide a book for use only in Ontario, it Is 
especially regrettable that publication could not have been held back to permit 
inclusion of the final texts of the Succession Law Reform Act 1977, the 
Children’s Law Reform Act 1977 and the Family Law Reform Act 1978, 
which were still being considered in Bill form by the Ontarlo Legislature when 
the book was being written. As a consequence, it is marked throughout by 
Teference to draft clauses of impending legislation and in many cases, amend- 
ments were made to the Bills in the final stages of enactment. The timing of 
publication has also meant that discussion of such fundamental issues as 
support and property is without the benefit of the carliest reported cases on 
the new law. References to the 3rd and 4th edition of Bromley’s Family Law 
are, of course, out of date (p. 7-38 and p. 2-83), as are references to the 
Dtvorce Reform Act 1969 (p. 7-38). Moreover, the book is marred by 
numerous misprints and spelling errors, for example, “ desireable ” (p. 8-82 
and p. 9-61), and “ inadmissable ” (p. 5—41). 

Seago and Bissett-Johnson’s casebook appears to the reviewer a more infor- 
mative and organised work, but the two books serve different purposes and 
should be gauged in context. The English book is supplemental to lectures, 
textbooks and to private study. It ought not to be a substitute for visits to the 
library but an aid to comprehension of cases and statutes and a guide to fur- 
ther research. The Canadian book, however, purports to contain much of what 
is worth knowing about family law and to preclude pro tanto further recourse 
to orlginal sources. By its use in class it is also the means whereby the teacher 
imparts knowledge and trains the student in legal thinking. The editor is 
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shouldering a heavier responsibility than his English counterparts and should: 
be judged accordingly. 

What does emerge clearly from Canadian Family Law is the undue deference 
paid by Canadian judges to English decisions and, by contrast, the willingness. 
of Canadian lawyers and legislatures to respond rapidly to percetved defects. 
and to experiment with new forms, for example, tho pre-triel conference of 
parties to a divorce before a judge of the newly-established Family Law 
Division of the Supreme Court of Ontario (p. 1-16). The North American 
Law School’s need to cater for large classes who all wish to read the same case 
or statute at one time may well be the real reason behind the development of 
the coursebook rather than any deliberate preference on purely educational 
grounds for the so-called “Socratic” method of teaching. The means of 
serving a large number of students has become an end in itself and the efforts. 
of Canadian law teachers are being devoted to the production of class materials,. 
often on an annual edition basis, at the expense of original monographs and 
textbooks, of which there are too few. With the exception of the chapter on 
juvenile delinquency, which contains a moro diverse selection of materials, the 
book contains little that could not readily be found in a good library. This book 
will convey to the English reader the flavour of Canadian family law, but if 
he wishes to taste it to the full he will have to search out a treatise, 


Rum L. Deecs. 


THE Law oF WEIGHTS AND Measures. Second Edition. By J. 
O'KEEFFE. (Butterworths, 1977. £55-00.] 


In keeping with its obvious aim to supply the reader with “ hard law,” the first 
three sections of The Law of Weights and Measures are concerned with and set 
out respectively the relevant statutes @n particular the Weights and Measures. 
Act 1963, which is the principal statute in this area); the statutory regulations 
made under the weights and measures legislation; and the applicable Directives 
of the Council of the HEC. Although the author of the book is clearty not 
responsible for such matters, the Directives are patently more complicated 
than national legislation—indeed, devotees of the Times Crossword will find 
many a challenge to their skills in Directive 71/354/EEC. 

The main format of the work is to furnish a detailed commentary on the 
statutory and other provisions, Each section or rule is set out, and the phrases. 
are explained as necessary, with reference to cases decided on the issue. These 
explanations are always succinct and clear, and very helpful as a guide to 
further research, for in most instances short factual summaries are given of 
the relevant cases. Another extremely useful feature is the extensive system 
of crow-referencing which has been adopted. 

The “footnotes” to each piece of legislation are sometimes confined to a 
few short lines, but the more important matters are given a detailed, often: 
lengthy, consideration. For example, sections 25 to 27 of the 1963 Act contain 
certain defences available in proceedings brought under the provisions of the 
Act. In keeping with the importance of the topic, the author breaks down each 
section into its component parts and discusses exhaustively the applicable 
decisions and the law, and the reader is left with the Impresion—as indeed’ 
seems to be the case—that no stone has been left unturned in the search for 
authority on each of the sections. Moreover here (as indeed elsewhere in the 
book) the author provides useful references to unreported decisions, Further- 
more, in many cases, the author provides a general explanatory introduction to 
Individual areas of legislation: for example, each part of the 1963 Act is 
introduced in this way. 

Since the main use of the book is as a work of reference and a repository 
of the law relating to wedghts and measures, the amount of narrative state- 
ment of the law such as appears in such general explanatory introductions is 
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reduced to a minimum. This is no criticism given the general object of the 
book, but it may be regarded by some readers as a pity, both because these 
introductions are very clear, accurate and helpful, and also because at least a 
Tudimentary knowledge of the subject is necessary before the immense 
usefulness of the book can be fully appreciated. The first of these points is 
underlined by the fifth division of the book, which contains a number of 
diverse appendices. Appendix I contains a fascinating account of the history 
of weights and measures legislation, dealing inter alia with the types of 
welghing instruments and machines, and the development of controlling legis- 
lation. The account is highly recommended and well worth reading on its own 
account, 

There is overall such a wealth of detail in this book that the author is to be 
congratulated on its general accuracy. Even so, there is the occasional small 
slip: for example, should not the advent of decimal currency be reflected in 
the penultimate paragraph on page [1]50? In summary, the purpose, style and 
price of this book clearly preclude its recommendation to students (except for 
purposes of reference) but the mine of accurate and clearly presented 
information therein will appeal greatly to the specialist in the field, 


Vicror JOFFE. 


THE PATENTS Act 1977. QUEEN Mary COLLEGE PATENT CONFERENCE 
Papers. Edited by Mary Vitoria. [Published for the Faculty 
of Laws, Queen Mary College, University of London by Sweet 
& Maxwell. 1978. xv and 95 pp. £7:25.] 


IN January 1978 Queen Mary College organised a conference on the new 
Patents Act 1977. The six learned speakers at that stimulating event have 
Tevised and updated their papers, which have been edited and provided with 
an introduction by one of their number, Dr. Mary Vitoria. All of the con 
tributors are well known to the patent world, and their papers reflect a high 
degree of erudition and originality. 

Only one of the papers, “ Employees’ Inventions ” by Professor Cornish, is 
likely to be of interest to the lawyer who does not specialise in the fleld of 
patents. It deals with that delicate area of interface between patent law, 
industrial relations law and the ordinary rules of contract, an area effectively 
codified by sections 39-43 of the new Act. Of the remaining five papers, only 
R. Bowen's “Tho Changing Patent Scene,” deals with generalities; for in it 
the patent lawyer is introduced to the areas of change and to the extent of 
change initiated by the new legislation. 

The other four papere deal entirely with technical matters which must seem 
quite esoteric to the nonspectalist: criterla for measuring patentability and 
for testing validity of a patent, the construction of patent claims, infringe- 
ment, terminological analyses of the new Act and of the conventions which 
spawned it, and of course the inevitable transitional provisions which will 
endure until the Patents Act 1949 is no more, Of these excellent if demand- 
ing papers it is unfair to single out any one for special praise. J. C. H. Ellis’ 
“Terminological Differences between the Patente Act 1977 and the European 
and Community Patent Conventions” sheds light on some of the problems 
faced by the draftsman in rendering broad expressions of conventionese into 
the precise forms favoured by the British lawyer; it also identifies areas in 
‘which the principal patent conventions may be interpreted differently in 
different parts of Europe—a consequence which can only be regretted where 
the function of the conventions is the harmonisation and ultimate conformity 
of European patent laws. T. A. Blanco White’s “Transitional Provisions ” 
is a brief but virtuoso romp through an arid tract of statute law; and the 
contributions of Robin Jacob and Dr. Vitoria are presented with clarity and 
precision. 
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The book itself is well enough produced. Footnotes appear at the end of 
each paper rather than at the foot of the page, but this is not a criticism 
where there is procured for the readership a speedier and cheaper publication 
of the work. Perhaps the book would have been a little less expensive if 
Messrs, Sweet and Maxwell had sold a little less empty space with it; of the 
95 mumbered pages 12 are completely blank, while another 12 are almost 
completely so. 

Janey PHILLIPS. 


AMERICAN CONVEYANCING PATTERNS. By D. Bartow Bure Jr. 
[Lexington Books. 1978. D. C. Heath & Company, Lexington, 
Mass, p. xiii and 224. Hardback $18.95.] 


THis work is interesting to the English conveyancer for two reasons, First, it 
provides a survey of two typical American conveyancing systems, suggests 
three aspects of general reform and examines in detail the rise and fall of a 
recent modest Federal attempt at reform Its genesis was, indeed, the 
author's involvement in the latter process on behalf of the Federal agency 
involved. Secondly, it provides substantial food for thought in any consldera- 
tion of current proposals for the reform—or, as the author would um 
doubtedly put it, the further reform—of English conveyancing. This is a 
bonus for the English reader, particularly pertinent, moreover, to the present. 
attempt to introduce forms of title insurance based upon the American pattern. 

Topicality is further enhanced, as we await the outcome of the deliberations 
of the Royal Commission on Legal Services, by Burke’s implicit thesis that 
the primary objective of reform is the reduction of conveyancing costs, so 
rather denying the value of such reform for its own sake, Indeed, the short 
appendix on the Engliah system (for such it is, one brief allusion to Scottish 
solicitors acting as house agents docs not justify labelling the Appendix 
“Great Britain: A Comparison ”) starts thus: “The proposition that debate 
over conveyancing costs is fruitless without concurrent consideration of 
systematic changes in conveyancing patterns [anglicd procedures] gains support 
after studying the English debate over conveyancing costs.” That, with 
Tespect, is not a judgment all would share. The Appendix, moreover, attaches 
altogether too great a significance to the Cost of Leases Act 1958 and fails, 
in this reviewer's opinion, to stress sufficiently the concurrent existence of 
the unregistered and registered systems, the latter the odd amalgam of private 
and public law we now take so much for granted. 

The very paradox of the American situation Hes, in contrast, at least to 
the eyes of this English lawyer, in the long-established public recording of 
deeds, open to full inspection, which so failed to keep pace with economic 
and social trends that a solution had to be found first in the activities of 
tho private titleabstracters and next, in some areas, of the private title 
insurers. South Dekota, a largely rural community, mainly manages with the 
former, and Washington, D.C., has succumbed to the latter; they are the two 
systems examined in detail by Burke. The latter is the more expensive, but 
not necessarily the better. As he remarks, however: “It is very difficult to 
change back from a title insurance system to an abstract system...” and he 
also demonstrates that. while the complexities of the intensely urbanised land 
pattern initially led to the title insurance system, there arises such a vast 
capital and multi-professional investment in the underlying title plant and the 
constant updating machinery—all new registrations are collated against the 
possibility of being used, unlike the English system of ad hoc searching—that 
the pressure for reform becomes muted, if not absent, in those very geo- 
graphical areas where it might be most beneficial. Thus the first stage of 
Burke’s triple formula for improvement—marketable title provisions and 
other curative jJegislation—exists in South Dakota but not in Washington. 


N 
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(incidentally, omission of England’s latest marketable title statute—the Law 
of Property Act 1969—is a surprising weakness of the Appendix on the Eng- 
lish experience), It is a revelation to an English lawyer what constitutional 
heat euch a set of measures might provoke, as is here described. 

Tract-indexing, the second stage proposed to replace an unwieldy grantor- 
grantes names index, is so much an accepted basis of English registered prac- 
tice, to the admittedly Hmited and wholly non-cadastral extent of registered 
title being soundly based on the Ordnance Survey, that this reviewer was sur- 
prised that Burke has to argue the case so fully for his American audience, 
well though he does it. 

When he comes to his third stage, the establishment of title registries, Burke 
is, by contrast, rather too tentative for this reader’s taste, Allowance must 
be made for the emotive issues of bureaucracy and administrative encroach- 
ment, albeit self-financing, that the proposals raise and Mr. Offers article 
at (1977) 40 M.L.R. 505 is a lively reminder to conveyancers of this genera- 
tion of the vehement opposition of, if not their father’s, then their grand- 
father’s generation to (even) the reforms of 1925. The problems of overriding 
interests and the indemnity versus rectification balance receive insufficient 
ettention, it may be thought, and the author's English inquiries might have 
been more fully extended in those directions, but the notion of the title 
registry is undoubtedly itself so advanced a notion for an American author 
to advocate as to excuse the omissions. 

The final third of the book, the preparation for, enactment of and modifi- 
cation, if not emasculation, of the Real Estate Settlement Procedures Act 
1974 is of lees direct interest to the English reader, though absorbing enough 
in itself. 

Burke's is an easy style and his exposition clear and persuasive. Two pos- 
sible misprints alone were detected and to identify them would be but an 
exerclso In what the Americans delightfully term “ fly-specking ” (how much 
more pleasant that is than “nit picking ”!). The work as a whole is stimula- 
ting and most welcome. Ono is as fascinated with much of the incidental 
information, e.g. the prevalence of the instalment land sale contract—“ rental 
purchase ” writ South Dakota—as one is engrossed in the wider themes. Burke 
writes (at p. 119) “attorneys and their clients could but benefit from the 
legal profession shifting ita attention from the conveyance to the whole con- 
veyancing process ”; likewise, the would-be reformers of the English convey- 
ancing process—academic, practitioner and lay-man alike—would doubtless 
do a sounder job if they seek to widen their horizons, ag this book will 
undoubtedly assist them to do. 

J. E. Apams. 


HARMONISATION OF PRIVATE INTERNATIONAL LAW BY TAR EEC. 
Edited by K. LIPSTEN. [Published by Institute of Advanced 
Legal Studies (University of London), 1978. pp. vii, 195. £8°50 
paperback.] 


Tus little book is an interesting collection of eleven papers presented at the 
Ford Legal Workshop in September 1976 commenting on one existing EEC 
Convention and two draft EEC Conventions. About a quarter of the book 
is made up of the texts of the Conventions—the draft “ Conflicts ” Conven- 
tion, the Jurisdiction and Recognition of Judgments Convention 1968 and 
the draft Bankruptcy Convention, 

The title is perhaps slightly inappropriate for any harmonisation accom- 
plished by regional groups may well result in disharmony for everybody else. 
It is rather harmonisation for the EEC at which the Conventions are direc- 
ted, And, unfortunately, the two year time lag between Workahop and book 
has taken its tol. As the Director points out in his preface, the Conflicts 
Convention is now restricted to Contract—a fact which the heading of the 
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text of the Convention set out in the book acknowledges although the Con- 
vention’s text is reprinted as it was prior to its limitation. And since 1976 
even within the contract field there have been numerous changes. 

Eight of the 11 papers are concerned with this Convention, and the values 
of publication of discussion of a draft long gone and with little or no attempt 
to link it with present circumstances must be questioned. 

In his Foreword the Editor explains that his selection of the topic of this 
work for the Ford Workshop of 1976 was aimed at discussion between con- 
mon lawyers and “ experte from Europe.” It is perhaps a pity that of the 11 
papers appearing in the book only two short contributions have authors whose 
habitual residence is outside the United Kingdom. And at least this reviewer 
regrets that the Ford Visiting Professor, Professor Von Mehren, makes an 
appearance only in the Preface and the Foreword. Surely a view from the 
United States was worth having. 

Finally, and at the risk of being accused of special pleading, it is curious 
that there appears no mention whatsoever of maritime problems. These prob- 
lems have exercised and are exercking government, industry and others in 
the context of accession to the Convention on Jurisdiction and the drafting 
of the Conflicts Convention primarily because neither Convention reogmised 
the problems. Apparently, as with the Conventions so with the commenta- 
tore, Consideration of mattera overlooked by the Conventions may also have 
led to another, and perhaps more fundamental problem—the relationship of 
theses Conventions to others. Perhaps that is “public” international law— 
but to ignore it is to Invite disharmony even for the EEC. 

To sum up—taken as a publication within its cover it is an interesting 
collection of value. But the tying of the collection to what has been and what 
may be reduces its impact on and value for the present. The leaning towards 
the United Kingdom affects its balance. 

Davip Jackson. 


SOCIOLOGICAL INQUIRY AND LEGAL PHENOMENA. By CLIVE GRACE and 
Prue Wirtxwson. [Collier Macmillan. 1978. pp. x + 292 
(References and Recommended Reading). £8-50.] 


THE general aim of this book is to become a textbook of the sociology of 
law, to be read not only by “students seeking a limited understanding of the 
sociological approach to Jaw for examination or other purposes” but also by 
“aspiring sociologists of law” which presumably means more advanced 
students. Its particular aim is to show up the pretensions of much contem- 
porary work in the soclology of law, whether it derives from Emile Durkheim 
or Kari Marx, from Talcott Parsons or Steven Lukes, and to convert all socio- 
logy of law into a vaguely Weberlan “interpretive [sic] sociology.” Interpre- 
tive sociology is not so much a synthesis of, as a re-orlentation of soclology 
along the lines of, symbolic interactonism, phenomenological sociology and 
ethnomethodology, in which social action is the “ongoing referent” and 
participant-observation the pre-eminent method of investigation. The authors 
give as an example of the merits of this approach ther own analysis of the 
question of whether or not social workers re-define their clients’ problems. 
En route to all this, a number of ideas of greater or lesser familiarity are, 
as they would undoubtedly say, explicated. 

There is something to be said for interpretive sociology, for probing and 
delving into intersubjectivitles, and even tho jacket design of the book—the 
wig motif yet again! — is eloquent as to its potential. Possibly the authors 
might have considered more fully the extent to which a sociologist’s per- 
ception of intersubjectivity can itself be intersubjective: “ [interpretive 
sociology] provides a relatively unproblematic criterion of choice .. . com- 
peting theories can be addressed in terms of their ability to subsume social 
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actors’ understandings of the situations they themselves meet” (p. 41). 
Possibly also they might have explained how “suspension of belief in facti- 
city ” is to avoid degenerating into mere ignorance and stupidity: “ Though 
social life may be unproblematic at times for social actors (it may be routine, 
obvious, everyday) it remains as the problematic for interpretive sociology ” 
(p. 222); “. . . if we can for one moment put aside all things we have 
‘learnt’ about law...” (p. 254). But wait a minute, Would it not be simpler 
if the sociologist of law knew nothing about law in the first place? “Not 
only do we have to guard against establishing the substantive character of law 
prior to investigation: we must also avoid the pursuit of a theory which 
somehow would be able to define law for us” (p. 291). 

If there is something to be sald for interpretive sociology, thero is also 
something to be said for the approaches they ditch, especially the “ relevance 
orientation.” Perhaps it would be unreasonable to baulk et this book, if its 
only purpose were to present a case for interpretive sociology, since some of 
the work which has been done in that style, such as Sudnow’s Passing On, 
does contain some quite interesting insights, But this is not all that the book 
sets out to do. It has imperialist leanings, as is revealed in several statements, 
such as that on page 2 that the book was written as it was because it “had 
to become a basic text in soclological theory,” or those in the last chapter 
referring to the establishment of orthodoxy, and the reconstruction of the sub- 
discipline. There is a nod in the direction of epistemological humility on page 
185, but it can only be regarded as a most perfunctory one when the book is 
taken as a whole. Ambitions of this sort, large doctrinal claims, should be 
whole-heartedly resisted. Ona of the most endearing things about socio-legal 
studies, of which, if one will be permitted to say so, the sociology of law is 

has been the lack of rigid doctrine, the very fragmentation 

which they in their first chapter censure. Disciplinary constraints, after all, 
mixed blessing. In the true inter-disciplinary study curio- 

sity and private enthusiasm take pride of place over collective orthodoxy and 
fear of breaking the club rules. But as Grace and Wilkinson desire, the 


an up and coming generation of sociologists of law is a little surprising. 

though, someone does want a general textbook for the socio- 
logy of law (or for soclo-legal studies) at “the level of Meta-theory ”? 
What should be recommended? Alan Ryan’s The Philosophy of the Social 
Sciences could well do duty in that capacity: it is lucidly and elegantly 
written; it asks all the interesting questions; and it does not claim to provide 
all the answers. 

H. J. BEYNON. 


BOOK NOTES 


SCANDINAVIAN STUDIES IN Law. 1978. VoL 22. Edited by FoLKn 
ScumipT. [Stockholm: Almqvist and WorkseH International. 
1978. 265 pp. No price stated.] 


Tms latest volume of English language essays from Scandinavia contains a 
number of contributions of interest to English lawyers from various disciplines. 
Thus, for the labour lawyer are articles on Danish Collective Labour Law and 
its Development in Recent Years and an Ascertainment of Law and Doctrine 
of Precedent in the Swedish Labour Court; for the commercial lawyer an 
examination of The Draft of a New Swedish Sale of Goods Act; for the 
environmentalist, Balancing of Interests and Compensation Rules in Environ- 
ment Law and A Study in Conflicting Interests in Finnish Environment Law, 
and for general jurisprudence there are articles on feedback in Legal Reasoning 
and Rules Systems and The Uppsala School of Legal Thinking by the editor. 

There is sufficient of interest in these annual volumes to justify all University 
law libraries acquiring the series. 


Tue Rent Acr 1977. By B. S. W. Maanus q.c. [London: Butter- 
worths. 1978. 713 pp. incl. index. £34.00.] 


Tams volume, which is also available as part of Butterworths Annotated 
Legislation Service, contains a 75 page general survey introduction to the 
present laws followed by detailed annotations to the, yet again considerable, 
Rent Act 1977 and the unannotated related legislation. It ts difficult to derive 
much academic excitement from a work of such an essentially practical nature 
but credit must be paid both to the clarity of the notes and the occasional use 
of material theoretically beyond the purview of the judges concerned with the 
interpretation of the Act, 


THE SALE OF FLATS. Fourth edition. By E. F. GEORGE and A. GEORGE. 
[London: Sweet & Maxwell. 1978. 392 pp. incl. index. £11-00.] 


Tas volume has now become the classic work concerned with the techniques 
of the sale of flats and maisonettes. The expertise of the authors, one of whom 
was for long the editor of The Conveyancer, provides the right blend of 
practical property and advice and standard precedents, yet also contains useful 
references to periodical literature. The emphasis of the text has shifted slightly 
from the point of view of a person setting up a scheme, to one which also 
concentrates on schemes already established: A work which is an essential 
ald for all conveyancers. 
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INJUNCTIONS AND THE CRIMINAL LAW 


In Gourlet v. Union of Post Office Workers and Others the House 
of Lords was given an opportunity to clarify the role of private citi 
zens in the enforcement of the criminal law. The Union’s executive 
decided to call on members of the Union to refuse to handle mail 
to South Africa as part of the T.U.C. week of action against 
apartheid. This would have interfered with the mail and would 
therefore have been a criminal act, and the proposed call by the 
Executive would also have been a criminal act.” Mr. Gouriet wanted 
an injunction to restram the proposed call, but the Attorney- 
General refused his consent for a relator action. Mr. Gouriet claimed 
an injunction restraining the Executive from calling fer the action 
and declarations that the Union would be acting unlawfully in inter- 
fering with the mail. He also claimed a declaration that despite the 
Attorney-General’s refusal to consent to relator proceedings, he 
himself was entitled to proceed against the Union. On appeal against 
Stocker J.’s refusal of an interim injunction, the Court of Appeal 
held ° that the Attorney-General’s discretion to consent to relator 
proceedings was absolute and unreviewable; that a final injunction 
in such a case could issue only if the Attorney-General had con- 
sented to a relator action being brought; but that nevertheless a 
private individual could claim a declaration without the Attorney- 
General’s consent and the court would grant interim injunctions 
pending the trial of the actions for a declaration, All the parties 
appealed to the House of Lords, which held: 

(1) that the criminal law creates public rights, not private rights; 
(2) that a private individual can sue in his own name in respect of 
public rights only if he would suffer special damage from the crime; 
(3) in all cases without threat of special damage (and Mr. Gouriet 
did not allege any) the consent of the Attorney-General to a relator 
action must be obtained before public rights could be enforced; 


1 [1977] 3 AT EAR. 70; [1978] A.C. 435. All mbsequent references are to the 
All E.R. report. This article considers some (though by no means all) of the tmplica- 
tions of this decision for public law tn 

2 Post Office Act 1953, ss. 58 (1), 68. 

3 [1977] 1 AD BR. 696; [1977] 2 WLR. 310. 

4 [1977] 3 AL E.R, 70. 
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(4) the same applied whether the plaintiff was claiming an injunction 
or a declaration. 
Accordingly, Mr. Gouriet’s action was struck out, 


L Tæ PLACE of DOUNCTIONS 


Lord Wilberforce suggested that the power to call on the civil 
courts in aid of the criminal law raised difficulties which “ may call 
for consideration in the future.” Since these difficulties apply to 
all such applications made by the Attorney-General, local authorities 
or private individuals it is worth examining them in a little detail. 

(a) “... Lf Parliament has imposed a sanction (e.g. a fine of £1) 
without an increase in severity for repeated offences, it may seem 
wrong that the courts, civil courts, should think fit, by granting 
injunctions, breaches of which may attract unlimited sanctions, 
including imprisonment, to do what Parliament has not done.” * 

It certainly seems unfair that somebody who has committed an 
offence punishable by a £1 fine should go to prison for contempt. 
But on examination, it can be seen that Lord Wilberforce does not 
stato the whole case. The criminal is being sent to:prison not because 
ho has committed £1-worth of crime, but because he deliberately 
disobeyed a clear order from the High Court of Justice that he 
should not commit that crime. He is being sent to prison for con- 
tempt of court, not for the statutory crime. The. court is enforcing 
obedience to its own orders, which happen in such a case to co- 
incide with the orders of Parliament. It is necessary for the court 
to have such a power in cases where its orders must be imposed on 
unco-operative parties, and it is no less necessary when penal statutes 
are involved than in other cases. His Lordship does not claim that 
injunctions ought never to be given in those cases. He says that, 
“this jurisdiction—though proved useful on occasions—is one of 
great delicacy and is one to be used with caution.” * 

How much caution is needed depends on the purpose of giving 
such injunctions. Lord Wilberforce said, “ It is an exceptional power 
confined, in practice, to cases where an offence is frequently 
repeated in disregard of a, usually, inadequate penalty (see Attorney- 


[1971] 3 All ER. 938)" The purposes are therefore to bolster 
respect for the law so that people should not bring it into contempt 
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by openly flouting it and appearing to get away with it, and pre- 
‘venting an immediate threat to life, limb or (perhaps) property. 
The former object requires a power to impose substantial penalties 
(an injunction is only needed because the penalty is “ inadequate,” 
and that only means insufficient to deter the offender). In the latter 
case the object is purely preventive: the emergency must be diverted, 
and the threat of unlimited sanctions is useful to persuade the 
person creating the emergency to desist. 

It might be thought that these unlimited sanctions are too serious 
to be used for certain types of offence, and that a statutory limita- 
tion on the types of criminal behaviour which could be restrained 
by injunction would be desirable. The problem with such a pro- 
gramme is that all sorts of behaviour are capable of bringing the 
law into disrepute or contempt because of the context in which they 
take place. Even a trivial act may assume great significance if pub- 
licised: for example, the digging up with table cutlery of the Head- 
ingley test wicket in 1973 by the “ Free George Davis ” campaigners. 
To forbid the courts to grant injunctions, or to punish for con- 
tempt, when a particular type of offence is being threatened, would 
unreasonably weaken their power to protect the reputation of the 
law. Even if the original offence is trivial, disobedience to a court 
order is serious. 

(b) “ Moreover where Parliament has (as here in the Post Office 
Act 1953) provided for trial of offences by indictment before a jury, 
it may seem wrong that the courts, applying a civil standard of 
proof, should in effect convict a subject without the prescribed 
trial. What would happen if, after punishment for contempt, the 
same man were to be prosecuted in a criminal court? ’’* 

This would certainly be a good criticism if the premises were 
correct. Contempt by disobeying a court order is certainly a civil, 
not a criminal, contempt. But it is clear that the standard of proof 
is the criminal standard, “ beyond reasonable doubt,” even in cases 
of civil contempt.’ The problem does not, therefore, arise. The 
further criticism, of depriving a person of his opportunity to be tried 
on indictment, ignores the fact that trial on indictment is only speci- 
fled for the statutory offence. In contempt proceedings the issue 
will be whether the defendant disobeyed an order of the court. One 
could argue that this is a distinction without a difference, but that 
ignores the valuable role of the contempt laws in upholding respect 
for obedience to law, irrespective of the penalty for the statutory 
offence, The punishments aim at different objects. The difference 
may be subtle, but it is there. 

(c) A point has been made of the similarity of these injunctions 
to the procedure for binding over to keep the peace. It is said that 
both procedures are anomalous and amount to conviction without 





3 Ibid. per Lord Wilberforce. 
* Ses Borrle and Lowe, The Law of Contempt (1973), pp. 372-373; In Re Bramble- 
vale Lid. [1970] Ch. 128. 
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trial.*° But one is being convicted of nothing when the binding-over 
order is made or the injunction is issued: it is only required that 
there should be clear evidence that a person is likely to commit an 
offence (or fail to be of good behaviour), and, unless one of the 
inchoate offences is applicable, being likely to commit a crime is 
no crime, so there can be no conviction. Once the offence is com- 
mitted, it must be proved; and if contempt proceedings are 
brought, the evidence must satisfy the criminal standard of proof.” 
A defendant is deprived of trial by jury, but the allegations made 
against him must still be proved. 


U. Tse ATTORNEY-GENERAL’S EXCLUSIVE STANDING 


In Gourlet the House of Lords held that the Attorney-General 
must decide whether to seek an injunction to restrain a threatened 
breach of the criminal law. If he decides to proceed, or to give his 
consent to an action by the relator, that decision cannot be ques- 
tioned. The same applies if he refuses to proceed, and in that case 
there is a total bar to proceedings for injunctions or declarations. 
One line of argument ran as follows: 

(1) The decision of the Attorney-General to institute or to refuse 
to institute litigation is not reviewable by the courts; 

(2) (therefore) nobody can sue if the Attorney-General has 
decided not to. Let us consider these propositions. 

The power to consent to a relator action is a prerogative power. 
It is not clear that all prerogative powers are, or should be, non- 
reviewable. It would be possible to argue, therefore, that the House 
of Lords was not bound to refuse to review the Attorney-General’s 
decision. Few would deny that some prerogative powers ought to 
be non-reviewable. For example, the power to make treaties is so 
obviously beyond the competence of courts that there is no reason 
why a decision to make a treaty should be subject to judicial 
review. The same applies to control of the armed forces, and 
the prerogative of mercy,’* which normally only takes effect after 
legal procedures are complete. It is less clear that the power to 
publish information at home should be absolute, but there is a 
decision of a Vacation Court to the effect that it is* But does the 
same apply to a purely domestic power to affect people’s rights? 
Where the power affects an individual’s standing in the courts and 


“fust as they would be proved if the allegation were that the prisoner had com- 
mitted a crime." (R. v. McGarry (1945) 30 Cr.App.R. 187, 189), It is punishment for 
breach, not the binding-over itself, which is penal, and the 
according to the criminal standard. It is hardly conviction without trial, 


13 Blackburn v. Attorney-General [1971] 1 WLR. 1037. 

14 Chandler v. D.P.P. [1964] A.C, 763. 

18 Hanratty v. Lord Butler, The Times, May 12, 1971. 

16 Jenkins V. Attorney-General, The Times, August 13, 1971. 
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the judicial process itself, as the refusal of a fiat for a relator action 
does, it seems that the courts should be able to exercise control 
over possible abuse. The possibility was left open in Attorney- 
General (on the relation of McWhirter) v. Independent Broadcast- 
ing Authority ™: if the Government or the Attorney-General is to 
be sued, it is not likely that the Attorney-General will grant his fiat; 
the refusal might possibly be improper, and someone ought to be 
able to control an improper exercise of a discretion. After all prero- 
gative powers are only prerogative powers because they are recog- 
nised as such by the courts, and it is open to the courts to settle the 
limits of those powers.** If they define powers so as not to include 
a power to act unreasonably or in bad faith, a person so acting will 
be outside his powers, and the courts ought to be able to say so 
even if the person is the Attorney-General It is unfortunate that 
the House of Lords in Gouriet closed the door on this possibility. 

Even if the Attorney-General’s powers are non-reviewable, it 
does not follow that in all cases involving the public interest there 
should be a ban on proceedings by individuals who do not have the 
Attorney-General’s consent. It scarcely needs to be pointed out that 
proposition (2) does not follow in logic or necessity from proposition 
(1).™ It might be objected that the courts would be implicitly review- 
ing the Attorney-General’s decision if they allowed a private litigant 
to proceed, Particularly if they granted an injunction, it might imply 
that the Attorney-General had been wrong to refuse either to pro- 
ceed or to consent to a relator action. But this objection is mis- 
conceived, In the first place, it assumes that the litigant would have 
requested the Attorney-General’s fiat and been refused. It would 
be possible, however, to dispense with the initial reference to the 
Attorney-General while allowing him to appear, should he wish to 
do so. If he did, his views would, no doubt, be given great weight 
by the court. There could then be no suggestion that his decision 
might be under review: he would not have made one. 

This is what happened in effect in Attorney-General (on the rela- 
tion of McWhirter) v. 1.B.A. Mr. McWhirter applied to the court 
for an injunction to stop the screening of a television film of Andy 
Warhol which was said to be offensive and disgusting and which 
the LB.A. was therefore alleged to have a statutory duty not to 
show. Initially Mr. McWhirter did not join the Attorney-General 
because of lack of time. Nevertheless an interim injunction was 





17 [1973] Q.B. 629, 649 per Lord Denning M.R. and 657 per Lawton L.J. Cairns 
LJ 


18 Chandler v. D.P.P. [1964] A.C. at pp. 809-810 per Lord Devlin; Laker Alrways 
V. Department of Trade [1977] Q.B. 643, 704-707 per Lord Denning M.R. and The 
Case of Proclamations (1607) 12 Co.Rep. 74. 

19 C}. Lord Edmund-Davies In Gouret [1977] 3 All E.R. at pp. 108-109, Seo 
David Lunny (1978) 12 U.B.C_Law Rev. 320 for an excellent account of the locus 
standi tmplications of Gourtet. 

20 [1973] Q.B. 629. This case was not on all fours with Gourtet, for in McWhirter’s 
caso the Attorney-General had not been asked for his consent to a relator action, 
and no penalty was laid down for breach of the I.B.A.’s statutory duty. 


374 THE MODERN LAW REVIEW [VoL 42 


granted and later. the Attorney-General appeared as amicus curiae 
and gave his consent to relator proceedings. At the later hearing 
the court decided that that procedure was wrong (save perhaps in 
cases where the Attorney-General had improperly refused his con- 
sent to a relator action, a possibility which has vanished since 
Gouriet). The need for the fiat has been criticised, however. Its 
abolition here would be in line with the tentative recommendation 
of the Law Reform Commission in Australia that the need for the 
Attorney-General’s flat should be abolished in public interest suits 
and that the courts should themselves control claims by denying a 
claimant standing “ if satisfied that the plaintiff has no real concern 
with the issues.’’ *} 

In the second place, even if he had refused his consent there 
would be no necessary implication that he was wrong if the courts 
heard the applicant, or even if they granted an injunction. He might 
mean only that he does not want to throw his weight behind the 
application. If he consented, an injunction would be granted in 
almost all cases.** He might not want to produce that almost auto- 
matic result, yet feel that it is desirable to leave it to the courts, In 
such a case the courts would not be reviewing his decision. A “ no ” 
from him is ambiguous; he could always appear and explain its 
significance, and the courts would probably act accordingly. 

A second line of argument ran as follows: in actions for injunc- 
tions to restrain crimes, factors are present which require the atten- 
tion of a high officer of state because of their delicacy, Lord 
Wilberforce said: 

“... to apply to the court for an injunction at all against the 
threat of a criminal offence, may involve a decision of policy 
with which conflicting considerations may enter. Will the law be 
best served by preventive action? Will the grant of an injunc- 
tion exacerbate the situation? (very relevant this in industrial 
alti Is the injunction likely to be effective or may it be 

? Will it be better to make it clear that the law will be en- 
forced by prosecution and to appeal to the law-abiding instinct, 
negotiations and moderate leadership, rather than provoke people 
along the ‘road to! martyndom? All these matters. -akd te 
exceptional nature of this civil remedy, point to the matter 
as one essentially for the Attorney-General’s preliminary 
discretion.” * 


It is important to separate two issues, They are: 

(1) is it against the public interest that an action should be bought? 
(2) is it against the public interest that an injunction should be 
granted? 


21 “ Access to the courts: I. Standing: Public Interest Suits.” Discussion Paper No. 
4 of the Australian Law Reform Commission, p. 20. The Paper contains an ilu- 





Law Journal, October 
aa 4 ey-General v. Harris [1961] 1 Q.B. 74. 
33 [1977] 3 ALN E.R. at p. 83. 
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The argument for the exclusive competence of the Attorney- 
General is based on a supposed need to filter out applications 
before they ever see the light of day. The filter must do more than 
weed out vexatious and frivolous applications: the courts are quite 
capable of doing that, as they show by the way they use their powers 
to strike out such claims in ordinary civil matters. It must look 
at the merits of the case and consider the likely effects on the public 
of bringing an action. If one could say with certainty that the mere 
commencement of an action would reduce the country to chaos, 
or even cause serious inconvenience, there might be cause to stop 
it, But anyone who would intentionally cause chaos just because he 
is sued strikes at the root of law-abiding society by refusing even to 
have the claim submitted to the arbitration of the courts, particu- 
larly if he refuses because he is afraid that he might lose. It would 
be unfortunate if such an attitude were tolerated by the Attorney- 
General, the courts or society generally. 

The effect of an action being successful is another matter. The 
Attorney-General might well consider that industrial strife would 
result if a court granted an injunction which might actually lower 
the standing of the law and the courts in society. Much could be 
said for filtering out such an action to avoid all risk. However, the 
Attorney-General can be wrong in estimating the likely results of 
legal intervention. It is hard to know why Mr. Silkin refused his 
consent to a relator action in Gouriet, but it could well have been 
for reasons very like those. Yet when the Court of Appeal spoke, 
its voice was heeded and its words obeyed by the Union. It is to be 
hoped and expected that our powerful unions are law-abiding, and 
it is possible that an Attorney-General might underestimate their 
loyalty to the law. In Gouriet, much inconvenience and disruption 
was avoided by the Court of Appeal’s unequivocal statement that 
blacking the mail would be a crime, and by the union’s compliance 
with an order not to black the mail. 

It is submitted that the powerful considerations now the preserve 
of the Attorney-General are more properly the province of the 
courts. They should be put before the court so that the judges can 





tonal 
pp. 129-133), and actions such as Mr. Gourlet’s bear characteristics of both those 


p. 124) they are very unlikely to grant legal ald unless the litigant has something 
personally to gain, which he is not likely to have, Even if that obstacle is overcome, 
the Htigant may lose all if his means fall outside tho stringent financial Hmits: Legal 
Aid Act 1974, s. 6; Legal Ald Regulations. 
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decide, openly and in the light of all the best opinions, whether it 
is a proper case for granting an injunction. Already the courts have 
largely surrendered their control over these remedies in these cases. 
If the Attorney-General asks for an injunction, generally he need 
only prove that the offence has been committed and is likely to 
recur, and an injunction will be granted. The courts have a residual 
discretion to refuse to grant it, but it will be exercised only in 
“ exceptional circumstances.” ** Those circumstances may be 
limited to a lack of good faith on the part of the Attorney-General 
himself.”* It does not matter whether any injury to the public can 
be shown or inferred.” There seems to be no reported case in which 
an injunction has been finally refused on the application of the 
Attorney-General. In Attorney-General v. Harris** Salmon J. re- 
fused to grant one but was reversed by the Court of Appeal. For the 
courts to surrender their control over their remedies in this way 
puts a political appointee in the seat which should be occupied by 
Her Majesty’s judges, and threatens the traditional separation of 
powers between the judiciary and the executive. 

Even if one accepts that it is proper for the Attorney-General to 
have such powers in cases involving major public issues, such cases 
are unusual. Gouriet attracted heated attention to matters of public 
concern—trade unions and apartheid—but most cases in which 
injunctions are sought to support the criminal law are not of that 
sort. They tend to concern town and country planning, Sunday 
trading and statutory nuisances. This is implicitly recognised by 
section 222 of the Local Government Act 1972," giving local 
authorities powers which have been held to include locus standi to 
obtain injunctions to restrain some breaches of criminal law in their 
areas without joining the Attorney-General. The Attorney-General 
does not have exclusive standing to enforce the criminal law. Further- 
more, the courts appear to retain more control over their remedies 
in such cases than when the Attorney-General is joined. 

There were one or two signs in Stafford B.C. v. Elkenford** 
that the courts are prepared to exercise rather more control over 
local authorities on the question whether it is necessary to have 
exhausted the statutory remedies before applying for an injunction. 
When the Attorney-General applies, it is a matter of administrative 
discretion how many times to exact the statutory penalty before 





35 Attorney-General v. Harris [1961] 1 Q.B. 74, 87 per Sellers L.J., citing Farwell 
L.J. in Attorney-General v. Birmingham, Tame and Rea District Drainage Board 
[1910] 1 Ch. 48, 61; Attorney-General v. Bartow [1957] 1 Q.B. 514; Attorney- 
General v. Melville Construction Co. Ltd. (1968) 67 L.G.R. 309, 312. 

36 Attorney-General v. Harris, above, at p. 85 per Sellers L.J. 

aT Ibid. at p. 89. 28 Ibid. 

29% Local Government Act 1972, s. 222 (1), considered in Solihull Metropolitan 
B.C. v. Maxfern Ltd. [1977] '1 WL.R. 127 and Kent C.C. v. Batchelor [1978] 3 
All E.R. 980. In this later case, Talbot J. after considering Gounet seems to leave 
open the possibility that s. 22 may be limited to cases where a local authority is 
carying out a duty imposed on it, or where penaltles for an offence are 
or there is some great urgency, However, this is hard to reconcile with the words 
of the section. See Feldman (1979) 95 L.Q.R. IM. 30 [1977] 2 AD E.R. 519, 
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claiming an injunction.’* In a case of emergency, no prosecution 
need have been brought.” However, in cases other than emergencies 
the reason for granting the injunction is that “the provisions of 
the Act have been, are being and will, unless I grant an injunction, 
continue to be deliberately and flagrantly flouted... .” °° In Stafford 
B.C. v. Elkenford Ltd., a company had been providing pitches for 
stallholders for Sunday trading. It had been fined £5 for contraven- 
ing the relevant provisions of the Shops Act 1950, but had a highly 
profitable operation and clearly intended to continue to hold the 
market. Oliver J. at first instance said, 


“Tt is a case of the conscious and deliberate provision of faci- 
lities by the use of which the individual traders in the market 
are invited and encouraged to participate in or assist regular 
and persistent contraventions of an Act of Parliament. And it 
is a case where the company’s own evidence makes it perfectly 
in that it intends to go on doing what is complained of. 
ese considerations, as it seems to me, take the case right 
outside the ordinary run of cases where the court declines 
assistance until the exhaustion of the statutory remedies.” ** 


He granted an injunction and his decision was affirmed by the Court 
of Appeal. Bridge L.J. said that frequent convictions would be the 
best sort of evidence of an intention to continue to flout the law 
but that it would be possible to conclude that the intention existed 
without many prosecutions, or even in exceptional cases without 
any prosecutions. At first instance Oliver J. implied that as actions 
by local authorities will no longer be reviewed by the Attorney- 
General it might be justifiable to regard the choice of the appro- 
priate remedy as being less a matter of purely administrative dis- 
cretion when the authority applies in its own name than when a 
relator action is brought. His reasoning was expressly approved by 
Scarman L.J.” 

Lord Denning, however, said: ‘“‘ When there is a plain breach of the 
Act I do not think that the authorities concerned need wait at all 
for finality anywhere. They can take proceedings in the High Court 
before any other proceedings are even started.” ** He repeated and 
acted on this statement in Hammersmith L.B.C. v. Magnum Auto- 
mated Forecourts Ltd.,*’ where an injunction was granted to restrain 
a statutory nuisance under the Control of Pollution Act 1974, Here 
the defendant had appealed to the magistrates against an order 
requiring the cessation of the nuisance. The magistrates adjourned 
the appeal on hearing that the local authority had applied to the 

31 Attomey-General v. Bastow [1957] 1 Q.B. 514, 522 per Devlin J. 

32 Attorney-General v. Chaudry [1971] 1 W.L.R. 1614. 

33 Stafford B.C. v. Blkenford [1977] 2 All E.R. 519, 526 per Oliver J.; approved 


Scarman and Bridge L.JJ. tn C.A., ibid. p. 528. 
34 Ibid. at p. 525. 35 Ibid. at pp 522, 528. 


36 Ibid. at pp. 527-528, citing a dictum of his own from Att v. 
Chaudry [1971] 1 W.L.R. 1614, 1624 which was to be expressly (or at 
least Hmited) by Lord Fraser in Gourlet [1977] 3 All E.R, at p. 115. 


37 [1978] 1 W.L.R. 50, 54. 
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High Court for an injunction. The Court of Appeal, reversing 
Croom-Johnson J., granted the injunction. However, this was an 
unusual case, as the magistrates had adjourned the appeal and 
there would have been an impasse if the High Court had not acted. 
As the effect was to deprive a company of its statutory right of 
appeal it is submitted that the case must be treated with caution. 
The best explanation is probably that the company was clearly 
flouting the law and intended to continue to do so, and that the 
case was one of the exceptional cases to which Bridge L.J, referred 
in Stafford B.C. v. Elkenford Ltd.” 

If, then, the courts are prepared to exercise some control over 
local authority applications why have they surrendered so much of 
their control in cases where the Attorney-General applies? Can it 
be that he is really uniquely and self-evidently correct in his assess- 
ment of what the public interest requires? Or that he is so far 
superior to the courts in these matters that the latter must act on 
his word save in exceptional cases? The courts control their 
remedies where no large scale public interest considerations are 
involved, perhaps even when the Attorney-General applies, The 
more control the courts exercise, the less objection there is to 
granting locus standi to individuals, Where broad policy issues do 
arise, should the Attorney-General’s word be final? Political impli- 
cations per se do not make a matter non-justiciable, A distinction 
can be drawn between cases which raise a question of pure inter- 
national or party politics and cases which turn on legal rights or 
duties with incidental political implications. The courts rightly 
decline jurisdiction in the former, where there is no legal cause of 
action,’ while accepting jurisdiction in the latter.“ While it is 
desirable that the courts should stay aloof from party politics, it is 
equally desirable that the Attorney-General should do so when 
acting as Law Officer of the Crown. Indeed, successive Attorneys- 
General “ (including Mr. Silkin) have stoutly denied that they pay 
any attention to such matters. No doubt that is generally true, but 
where an Attorney-General stoutly refuses to explain his decision 
in a case which has well-known political implications, it could raise 
suspicions that political motives might have intruded. Even his 
answerability to Parliament, used as a reason not to review his 
decisions, might put some subconsciously felt political pressure on 
him.“ Yet just at the moment when there was the greatest danger 





48 [1977] 2 All E.R. at pp, 528-529, 

3» eg. Jenkins vV. Attorney-General, The Times, August 13, 1971; Blackburn v. 
Attorney-General [1971] 1 W.L.R. 1037. 

149 e.g. Secretary of State for Education and Science v. Tameside Metropolitan 
B.C. [1977] A.C. 1014, 

41 See Viscount Dilhorne in Gouriet [1977] 3 All E.R. at pp. 89-90, 91, and 
the anthorttles he cttes. 

42 T. C. Hartley (1978) 41 M.L.R. 58 points out that ParHament is generally con- 
trolled by the majority party, and the Attorney-General is unlikely to be aban- 
doned by his party. Party discipline weakens Parliament's control over the Attorney- 
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of suspicion that political considerations were being taken into 
account, the House of Lords refused to provide a watchdog by 
allowing people to come to the courts on their own. Lord Wilber- 
force even based his decision in part on the very presence of the 
political implications. It is unfortunate that a general rule on such 
injunctions should have been laid down in so unusual a case.“* 
Courts consider themselves to be the best judges of the publio 
interest in a wide range of matters where administrative or other 
interests are involved: disclosure of confidential information to 
people wishing to use it in subsequent actions, whether the informa- 
tion is held by an organ of government “ or other bodies “*; and 
publication of information about cabinet meetings.“ 

When the Attorney-General consents to a relator action to 
restrain a crime the courts have said that his view of the public 
interest is the best one available, and is conclusive. Yet that is 
unconvincing where he declines to proceed and declines to explain 
what in his opinion the public interest was, The courts are quite 
capable of reaching a view of the public interest after argument. 
Furthermore, where the Attorney-General consents to a relator 
action that does not entirely conclude the question of the appro- 
priate remedy. The courts still have a residual discretion to refuse 
to grant an injunction in the most exceptional cases. This means 
that the courts have the last word on the appropriate course of 
action when the Attorney-General agrees to proceedings being 
instituted, but have no check on his view of the public interest when 
he refuses his consent. 

In reaching this result the House of Lords relied heavily on the 
concept of “ public rights ” and public as distinct from private law. 
It is worth examining the role of the Attorney-General in repre- 
senting the public interest in its various forms and its effect on the 
development of the idea of public rights. 


TO. THE ATTORNEY-GENERAL AND THE PUBLIC INTEREST 


It has long been part of the Attorney-General’s job to represent the 
public interest in certain areas of the law. However, the public 
interest is really a balance between a mass of conflicting private 
or group interests. When striking the balance, many matters must 
be considered, and the nature of these matters varies from case to 
case. In this section it is suggested that because the cases in which 
the Attorney-General is involved are so various, we should not 
A peas Er cn ge ee 


Alfred Crompton Amusement Machines Ltd. v. Customs and Excise C 
[1974] A.C. 405. 

46 D. v. N.S.P.C.C. [1978] A.C. 171. 

47 Attorney-General v. Jonathan Cape Ltd. [1976] Q.B. 752. 
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object too strongly if he has different powers for different types of 
cases; and that until 1902 there was not thought to be any unifor- 
mity in his powers. 

If a public nuisance is threatened or committed and nobody has 
suffered special damage, the Attorney-General is the proper party to 
seek an injunction. In Baines y. Baker “ local residents objected to 
a plan to build a smallpox hospital in Cold Bath Fields, Lord Hard- 
wicke L.C. held that it might be a public nuisance but not a private 
one, and that the decision to file the bill should have been the 
Attorney-General’s, The Attorney-General was seen as having a 
discretion in the matter, and would apparently have been entitled 
to consider the points made by the Lord Chancellor that, “ It is a 
charity like to prove a great advantage to mankind; such a hospital 
must not be far from a town, because those that are attacked with 
that disorder in a natural way, may not be in a condition to be 
carried far.” In such cases, therefore, the Attorney-General is to 
have sole responsibility for deciding how best to protect the public 
interest. The public interest is to be judged in a wide sense: the 
value of the project to society as a whole must be balanced against 
the inconvenience caused to those close to the “nuisance” who 
nevertheless suffer no special damage. This is one reason why even a 
local authority used to be unable to seek an injunction in respect of 
a public nuisance committed within its boundaries without joining 
the Attorney-General, even if given statutory powers to prevent 
nuisances by action.** It is the Attorney-General who can consider 
and protect the public interest generally. 

The same is true of his position in controlling ultra vires activities 
of corporations. In Ware v. Regent’s Canal Co.® a person who had 
suffered no special damage sought an injunction, alleging an excess 
of its statutory powers by the company, He claimed a Tight to an 
injunction. Lord Chelmsford L.C. said: “But I cannot think that 
such an abstract right can belong to that particular portion of the 
public which happens to be within the range of possibility of injury, 
which must always be a very indefinite and uncertain crtiterion of 
the class to which the right extends.” Only the Attorney-General 
might sue. It was in this context that the Earl of Halsbury L.C. 
uttered the remarks on which the House of Lords relied in Gourlet. 
In London County Council v. Attorney-General ®™ an injunction was 
granted against the Council to stop it from using ratepayers’ money 
to run omnibuses without statutory authority, On appeal, the House 
of Lords affirmed the decision, and the Lord Chancellor made his 
now famous pronouncement: 





48 (1752) Amb. 158, 159; 27 E.R. 105, 106. 

4» In addition, local authorities generally lacked a proprietary interest. It has also 
been sild that local authorities might, if given the chance, be excessively litigious 
on ratepapers’ money: Grand Junction Waterworks Co. vV. Hampton U.D.C. [1898] 
2 Ch, 331, 345 per Stirling J. 

50 (1858) 3 De G. & J. 212, 228; 44 E.R. 1250, 1256, 

51 [1902] A.C. 165, 
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“Tn a case where as part of his public duty he has a right to 
intervene, that which the courts can decide is whether there 
is the excess of power which he, the Attorney-General, alleges. 
Those are the functions of the court; but the initiation of the 
litigation, and the determination of the question whether it isa 
proper case for the Attorney-General to proceed in, is a matter 
entirely beyond the jurisdiction of this or any other court. It 
is a question which the law of this country has made to reside 
exclusively in the Attorney-General.” ” 


However, the case had nothing to do with penal statutes, and the 
sole similarity to Gouriet was the involvement of the Attorney- 
General. 

Thus by 1902 this much was clear: injunctions restraining the 
crime of public nuisance and excesses of the powers of public 
authorities would be granted only to the Attorney-General, in the 
absence of anyone suffering special damage. Furthermore, he should 
consider the general public interest, which he represents in these 
cases as he does in cases involving charities. 

However, it was not true at that stage that the same rules 
applied to all situations in which nobody had suffered special dam- 
age. In a series of cases under the Public Health Act 1875 building 
regulations were enforced by injunction at the instance of the local 
authority alone. In Hendon Local Board v. Pounce ® the Board 
made by-laws regulating the construction of new streets under 
Public Health Act 1875, s. 157. Pounce failed to comply with the 
requirements but despite the rejection of his plans he started to 
build, The Board obtained an injunction. Similarly in Bromley Local 
Board v. Lloyd the defendant threatened to build in defiance of 
almost exactly similar by-laws, and an injunction was granted. In 
neither case did experienced counsel raise any objection to the 
absence of the Attorney-General. It may have been assumed that 
a local authority could enforce its own by-laws even if it could not 
enforce a statute or stop a public nuisance. 

It was only in Devonport Corporation V. Tozer ** that the court 
rejected that argument and refused an injunction in the absence of 
the Attorney-General. Attorney-General v. Ashborne Recreation 
Ground Co.** came before Buckley J. shortly afterwards. In argu- 





51 Ibid. at pp. 168-169. This was obiter, as the point had not been argued in the 
House of Lords (perhaps counsel thought it unarguable), In Gouriet In the Court 
of Appeal, it was held that the dictum was binding because it had been applied in 
Attorney-General V. Westminster City Council [1924] 2 Ch. 416: see per Lawton 
Ld. [1977] 1 All E.R. 696, 723; bot their Lordships felt about to distinguish it. 
It may be noted that the Westminster C.C. caso concerned the powers of a public 

, lke L.C.C. v. Att.-Gen, What is more, as a Court of Appeal decision 
it was not binding on the House of Lords in Gourtet’s case. 

83 (1889) 42 Ch.D. 602, 

s4 (1892) 66 L.T. 462. Cf. Attorney-General v. Hatch [1893] 3 Ch. 36, where 
the Borough of Richmond proceeded by way of a relator action, perhaps ex 
abundanti cautela. 

65 [1902] 2 Ch. 182; affirmed C.A. [1903] 1 Ch 759. 

ss [1903] 1 Ch. 101., 
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ment, Macmorran K.C. is reported as saying: “‘ Prior to [Devonport 
Corporation V. Tozer] it had always been assumed that the action 
could be maintained without the Attorney-General being joined 
as a plaintiff.” *” 

All these cases involved enforcement of by-laws and were cases 
where the local authority had no proprietary interest to protect. 
The authority could have maintained an action had the breach 
threatened one of their proprietary interests with actual harm.” 
There was clearly confusion about the standing of local authorities 
to enforce their by-laws, at least among counsel, until the Devon- 
port Corporation case was decided. Nor was it immediately obvious 
to counsel that the dictum of the Earl of Halsbury in London 
County Council v. Attorney-General had any direct relevance to the 
issue of by-laws or preventing crime. 

London County Council v. Attorney-General was decided on 
February 7, 1902. The Devonport Corporation case was argued 
before Joyce J. between February 14 and 25, and judgment given on 
March 26. Attorney-General v. Ashborne Recreation Ground Co. 
was argued and decided between November 4 and 6. Devonport 
Corporation reached the Court of Appeal in February 1903, and 
there for the first time London County Council v, Attorney-General 
was cited, a full year after it had been decided. The Attorney- 
General was joined as plaintiff in the Ashborne Recreation Ground 
Co. case because of Devonport Corporation v. Tozer, not because 
of London County Council v. Attorney-General. It seems, therefore, 
that at first the powers of the Attorney-General in the various areas 
covered by these cases were regarded as being separate. The con- 
trol of corporations, the enforcement of by-laws and the preven- 
tion of public nuisances are very different. The main similarity is 
that the Attorney-General is involved in all of them, and that is so 
because the interests of the public are at stake to a greater or lesser 
extent in each case. Apart from that, there is no analogy between 
these areas of law. 

Since counsel saw no reason for many years to treat the Attorney- 
General as having the same powers and standing wherever he 
appeared in the law, why has there been a move in this century 
towards giving him uniform powers? One cause is a novel 
application of the concept of the public right. 


IV. Tae ATTORNEY-GENERAL AND PusLic RIGHTS 


In Attorney-General v. Ashborne Recreation Ground Co." the 
council in pursuance of the statutory powers made by-laws requir- 
ing new streets to be at least 36 feet wide. Under the Act, offences 


57 Ibid. at p. 104. 

58 Attorney-General v. Logan [1891] 2 Q.B. 100 (owner's right to obtain damages). 
The High Court's jurisdiction to grant interlocutory injunctions is normally only 
exercised to protect proprietary rights: see e.g. Montgomery Y. Montgomery [1965] 
p. 46, but compare Bx parte Island Records [1978] Ch. T22. 

s9% [1903] 1 Ch 10L 
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against the by-laws attracted a penalty, and the council could also 
have removed work done in contravention of the by-laws. The 
defendant company was laying out a new street narrower than the 
required width, and the council (instead of bringing a prosecution) 
sought a declaration and an injunction restraining the work. The 
Attorney-General was joined as plaintiff, following Devonport Cor- 
poration v. Tozer, but the defendant company argued that even he 
could not obtain an injunction when no right had been created by 
statute and there was only a duty under the criminal law, particu- 
larly as Parliament had provided specific (and on the face of it sub- 
stantial) remedies. Once the point was raised, it was difficult to 
answer. Injunctions had previously been granted to protect legal 
rights, enforce trusts and prevent breaches of some (not all) com- 
mon law crimes, where no form of proceedings was fixed by statute, 
although there had been a number of cases suggesting that injunc- 
tions could not be granted in respect of crimes, or if they could be 
they ought not to be in view of the difficulties which arise.“ Injunc- 
tions had however been granted in respect of statutory crimes where 
a penalty was provided for, and although this was done mainly at 
the instance of the local authorities responsible for the by-laws in 
at least one case an injunction had been granted to the Attorney- 
General despite the defendant taking the objection that the plain- 
tiff should have taken proceedings for the penalty instead. North J. 
held that he had jurisdiction to grant an injunction, although it 
would have been improper to do so had criminal proceedings been 
pending.** In Devonport Corporation V. Tozer“ however, it had 
been held that while injunctions could be granted to restrain statu- 
tory offences, the local authorities were not in a better position (Le. 
had no more right) than any individual to enforce the criminal law. 
Why should the Attorney-General be in a better position? 

Buckley J. argued that while generally the statutory remedy must 
be followed, there is the accepted exception where a right co-exists 
with the statutory duty: 

“Then it is argued that the defendants’ objection can be sus- 
tained because the plaintiffs’ claim is not based on any right of 
property, but only on the fact that what has been done is an 





s R. v. Cleaver (1811) Ves. 211 QGnfunction refused; not clear whether Lord 
Eldon L.C, thought that he had jurisdiction); Gee v. Pritchard (1818) 2 Swans, 402 
(Lord Eldon at p. 413 sald that he had no power to restrain a crime save under the 
wardship jurisdiction, and did not indicate that joinder of the Attorney-General 
would make a difference; injunction granted to protect plaintiffs proprietary right); 
Emperor of Austria v. Day (1861) 3 De G. F, & J. 217, 239, 253-254 per Lord 
Campbell L.C., Turner L.J.; Springhead Spinning Co. V. Riley (1868) L.R, 6 Eq. 551, 
558, per Str Richard Malins V.-C, In the last two cases the criminal nature of the 


61 Attorney-General on the relation of Stourbridge U D.C. v. Rufford & Co. 
(1899) 80 L.T. 17; this point is not reported at [1899] 1 Ch. 537, Exceptionally in- 
junctions may be granted oven if prosecutions are pending: Attorney-General v. 
Chaudry [1971] 1 W.L-R. 1614; Stafford B.C. v. Elkenford Ltd. [1977] 2 AI BR. 
519, although it is not to be encouraged; supra, note 6. 

63 [1902] 2 Ch. 182, affirmed [1903] 1 Ch. 759 (C.A.). 
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interference with public rights in respect of a highway. I think 
that is not sound, The Attorney-General suing in respect of the 
invasion of public rights has at least as large a right to invoke 
the protection of the Court as a private owner suing in respect 
of his rights.” ® 


In other words, where a statutory duty and a right exist side by 
side, the court can enforce the right by injunction; and where the 
right is a public right, the Attorney-General can obtain the 
injunction just as a private citizen can when the right is private. 

The argument is open to four objections. (i) The concept of the 
public right had never before been applied to such cases, It had 
been used in public nuisance to explain why special damage had to 
be sustained before an individual could sue. The substantive law 
of nuisance prevented a member of the affected class from suing 
unless he could show that he had suffered special damage beyond 
that suffered by the rest of the class, This was a convenient way of 
preventing a multiplicity of small claims for damages,** while the 
Attorney-General could sue to restrain the nuisance, thus protecting 
the interests of the class in future. Individuals could not claim 
injunctions, because it was thought that if they had insufficient 
interest to claim damages they could not have sufficient interest 
to claim injunctions, The argument from the inconvenience of 
multiple actions would not, however, necessarily apply to suits for 
injunctions, for only one injunction would be needed to stop the 
nuisance. It was applied to cases of nuisance when injunctions were 
claimed, but there was no real reason for applying it to cases 
involving the criminal law. 

(ii) The “public right” does not exist alongside the criminal 
statute. It exists because of the statute. It is created by the statute 
and will fall with it. The cases cited in the Ashborne Recreation 
Ground Co. case “* were those in which interests were enforced 
despite involving a criminal statute, where those interests existed 
alongside but not because of the statute and breach of the statute 
entailed interference with the interests.‘* They are not truly analo- 
gous to the Ashborne Recreation Ground case, where the criminal 
statute was held to create the right itself. 

(iii) Public tights were imported into this area of the law to show 
that the Attorney-General and he alone should be allowed to obtain 
injunctions. These are public rights, therefore only the Attorney- 
General has standing to enforce them (absent special damage), But 


63 [1903] 1 Ch. at pp. 107-108; emphasis supplied. There is no sign from the 
of the that counsel used the term " ts.” 

*4 Anon, (1535) Y.B.Mich, 27 Hen. 8, f. 27, pl 10, in Fifoot, History and 
Sources of the Common Law, Tort and Contract (1949), p. 98. 

es [1903] 1 Ch. 101. 

** Springhead Spinning Co. V. Riley (1868) LR. 6 Eq. 551; Cooper V. Whitting- 
ham (1880) 15 Ch.D. 501. The same applies where injunctions were 
the fact that the acts complained of constituted a common law offence: R. v. 
Cleaver (1811) 18 Ves. 211 (public nuisance); Gee v. Pritchard (1818) 2 Swans, 402 
(bel). 


July 1979] INJUNCTIONS AND THE CRIMINAL LAW . “385 


the mark of a public right is that no individual can sue on it in his 
own name. The argument is circular: the court may give a remedy 
so there is some sort of right; only the Attorney-General may sue, 
so it is a public right, so only the Attorney-General may sue, and 
so on. It is submitted that the true nature of public rights is rather 
different. The public’s right is principally that the criminal law should 
be obeyed, secondarily that offenders should be punished. Members 
of the public cannot generally enforce the obedience to law since 
Gourie?, although they can prosecute offenders.’ The criminal law 
places duties on individuals. Although the content of public rights 
has never been set forth, it seems that the “ public right” is the 
right that the law should be obeyed and not brought into dispute, 
and that “ right ” arises directly from the penal statute. It is public, 
rather than private, because nobody can sue in his individual capa- 
city for breach or to restrain breach of the “ right.” The publicness 
of the “ right ” depends on its origin in a statute which on its true 
interpretation gives no right of action to individuals.** In proper 
cases the Attorney-General may sue to restrain criminal acts, but 
it is not that fact which makes the “right” public rather than 
private, but its origin in the criminal law. Thus while the public 
have a legal right to prosecute offenders we have no legal right to 
ensure obedience to the criminal law by injunction. Our “ public 
tights ” are only political rights to bring pressure to bear on the 
Attorney-General to exercise Ais right to claim an injunction. 

It is submitted that “ public rights” do not satisfactorily explain 
the powers of the Attorney-General in respect of criminal offences 
under statute, Nor do they justify the idea that all the areas in 
which the Attorney-General has special powers are properly subject 
to the same rules. Nevertheless since 1902 public rights have been 
accepted as the justification of the Attorney-General’s powers.** 
But recently there have been signs that the public rights doctrine 
may be losing its grip. 

In Gouriet v. U.P.O.W., Lord Wilberforce uses public rights for 
rhetorical effect: “The distinction between public rights .. . and 
private rights is fundamental in our law. To break it . . a is nota 





67 But seo Turner v. D.P.P. (1978) 68 Cr.App.R. 70. 

as This is clear from Boyce V. Paddington B.C. [1903] 1 Ch 109, Gourlet’s case, 
and Ex parte Island Records [1978] Ch. 122 (although see below, text at note 82). 

6s Public rights are of the essence in Attorney-General v. Sharp [1931] 1 Ch. 
121 (60 convictions for plying for hire without omnibus licences; injunction granted); 
Att v. Premier Line Lid. [1932] 1 Ch. 303 (frequent convictions for 
operating unlicenced inter-clty bus service; injunction granted); Attorney-General 
v. Bastow [1957] 1 Q.B. 514 (fined and later imprisoned for faflure to comply with 
enforcement notice after unauthorised change of user of land; injunction granted); 


trading; imfunction 

(1968) 67 L.G.R. 309 (threatened breach of treo preservation order; infunctlon 
granted) and Attorney-General v. Chaudry [1971] 1 W.L.R. 1614 (buflding used as 
hostel, despite refusal of certificate on grounds of serious fire hazard; injunction 
Sean See also SobAull Metropolitan Borough Council v. Moxfern Ltd. [1977] 1 
W.L.R. 127. 
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development of the law but a destruction of one of its pillars.” 1° 
Viscount Dilhorne, however, descends from the general to the 
particular and speaks of persons at whose instance an injunction 
would be granted."* Lord Diplock speaks of the distinctions between 
public and private law and public and private wrongs,”? and speaks 
of injunctions not to protect public rights but to prevent crimes. 
Lord Edmund-Davies speaks of “injunctive relief in relation to 
criminal acts ... which do not also involve the invasion of private 
rights of person or property. . . .” "> It is submitted that this is the 
best way of viewing the issue. The courts must decide whether to 
give an injunction restraining a statutory offence with a statutory 
penalty. Such injunctions raise difficult problems peculiar to cases 
where the equitable jurisdiction is used to aid the criminal law. To 
speak of public rights in this context suggests an entirely false 
analogy with the powers of companies and charitable trustees, and 
leads to the entirely false assumption that the powers of the 
Attorney-General must be the same in all those cases where 
“ public rights ” are involved. 

Moreover, there are signs that the idea that all claims must be 
based either on public rights or private rights is being broken down. 
The distinction between public and private Tights, or public and 
private law, is being brought into question by schemes which give 
to private individuals a right to recover money or goods in criminal 
proceedings. The criminal courts have powers to make compensa- 
tion orders ™‘ or restitution orders ™ following convictions, There is 
no power in the courts to make a restitution order in favour of 
anyone who is not “entitled to” the goods in question,’ so the 
private law rights of the victim are clearly the main issue.’’ On the 
other hand, his private rights are not the only important issues, The 
compensation or restitution order is not a remedy like damages, to 
which a victim is entitled as of right. It is a discretionary remedy, 
and should be given only in suitable cases. In particular, the finan- 
cial means of the accused must be considered, so that the criminal 
court has to be reasonable in its treatment of defendants, and can 
enforce victims’ rights only as far as they are compatible with 


7? [1977] 3 AIL E.R. 70 at p. 84, 

11 Ibid. p. 92. 

73 Ibid. pp. 95, 98, 99. 

73 Ibid. p. 107. 

T4 Powers of Criminal Courts Act 1973, s 35. 

15 Theft Act 1968, a, 28. 

76 Ibid. s. 28 (1). 

77 Because of this, it has been said that the criminal courts ought not to exercise 
thelr discretion to mako orders If the issue raised complicated questions of law 
(Stamp v. U.D.T. Commercial Ltd. [1967] 1 Q.B to 
subject to a hire-purchase ; k 
sra ie 1 All ER. 8%6—question whether the defendant was in possession of 
tings repair 6 

2 All E.R. 820—was money in defendant's safo deposit box the proceeds of crime?). 

The power to make an order is “a quick and simple way for dealing with the claim 
. in simple casos” per Lord Widgery CJ. in R. V. Daly [1974] 1 All ER. 290, 291. 
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reasonable treatment of offenders.” It is part of the penal process: 
it is dependent on a conviction being obtained, the orders are part 
of the sentence and akin to it, and orders can be appealed against 
in the same way as sentences.’* The victims of crime seem to have 
been given rights which are weaker than private rights and stronger 
than public rights (since Gouriet), a hybrid between rights enforce- 
able by individuals in all circumstances and rights which nobody 
can enforce save a public officer. The private rights must exist, but 
enforcement is through the criminal process and is tied to the crimi- 
nal or public law. This suggests that the public-private distinction is 
not as hard and fast as their Lordships’ speeches in Gouriet suggest. 
They are rights which arise from the criminal law which are never- 
theless private rights in that a private individual can obtain a 
remedy for them: he is not dependent on the Attorney-General to 
enforces the rights, Statutes have provided a right of recovery by 
way of the criminal process so long as two necessary (but not suffi- 
cient) conditions are satisfied: first there must be an entitlement to 
property or compensation, and secondly there must be a conviction 
under a penal statute. The result, it is submitted, is neither a 
public law right nor a private law right, but a hybrid right. 
However, statute has never given a power to stop crimes by 
injunction. Mr, Gouriet was seeking to extend the “hybrid” right 
from a right to recover compensation to an anticipating right to 
prevent crimes before they occur, and claimed no private entitle- 
ment at all The House of Lords shrank back from such a bold 
piece of judicial legislation. Yet there are signs that the courts 
might attempt to get round the difficulty by a side route. In Gouriet, 
Lord Fraser of Tullybelton said, “ The general rule is that a private 
person is only entitled to sue in respect of interference with a public 
right if either there is also interference with a private right of his 
or the interference with the public right will inflict special damage 
on him.” ™® This could open the door to a way round Gouriet 
restrictions, In Ex parte Island Records*' a company sought an 
injunction to restrain another company from marketing records of 
performances by groups with whom the applicants had exclusive 
recording contracts. Those “ bootlegged ” recordings were secretly 
made, in contravention of section 1 of the Dramatic and Musical 
Performers’ Protection Act 1958, which made “‘ bootlegging” a 
crime but gave no right of property in a performance to the per- 
78 If the offender no longer has the goods or goods representing them, a restitu- 
tlon order can only be made to be paid “out of any money of the person convicted 
which was taken out of his possession on his apprehension ” (Theft Act 1968, s 
; tho order may be for goods representing the proceeds of 
to the victim (:bid., 3. 28 (1) (b)). In mak- 
means must be considered as a whole: 


3 : 
A 973, & 35 (4); R. v. Daly [1974] 1 AI ER. 290; 
der should not be made ff the offeader might have to commit further 


aod an 
crimes tn order to be able to pay the money: R. v. Oddy [1974] 2 All E.R, 666. 
T% Theft Act 1968, s. 28 (5); Powers of Criminal Courts. Act 1973, s, 36. 


FOREIGN SOCIAL SECURITY INSTITUTIONS AND 
THE COLLATERAL BENEFITS RULES IN BRITAIN 


Tun British and the Continental European approaches to the cumu- 
lative recovery of civil liability damages and social security benefits 
diverge considerably. In Britain persons injured in accidents may 
recover damages from the authors who were at fault even though 
much of the financial cost resulting from the injury may be de- 
frayed by free medical treatment from the National Health Service 
and by social security cash benefits; although account is taken of 
some of the social benefits paid to reduce the quantum of damages 
awarded.! Furthermore, even though the social services may bear 
a large proportion of the cost of treatment, rehabilitation and loss 
of earnings, they have no right to recover the equivalent of those 
payments from the authors of accidents.” The position in France 
and Germany, for example, is the direct opposite: cumulative 
recovery by the accident victim is flatly prohibited, and social 
security institutions are entitled to recover the cost of benefits they 
have paid from authors of accidents who were at fault. 

These different approaches to cumulative recovery give rise to 
particular difficulties when the accident possesses transnational 
features, e.g. where either the author or the victim is in a foreign 
state when it occurs. None of the bilateral social security conven- 
tions concluded by Britain address themselves to this question.’ 
For EEC Member States, however, it is now covered by Article 93 
(1) of Regulation No. 1408/71.‘ This article examines the social 


1 Law Reform (Personal Injuries) Act 1948, s, 2 (), which now governs sickness, 
invalidity, injury and disablement benefits, and non-contributory invalidity pensions. 
Seo generally, Report of Inter-Departmental Committees on Social Insurance and 

Beveridge ) 





Rev. 241 (1949); Willlama, “ State Financed Benefits Iin Personal Injury Casos ” (1974) 
37 M.L.R. 281; and H. McGregor, McGregor on Damages, pp. 752-761 and 765-796 
(1972). 

3 But they may recover from insurance companies £20 for outpatient or £200 
for hospital treatment of road accident victims ‘where a payment is made by an 
insurer to an injured party”: Road Traffic Act 1960, s, 212. In July 1976 it was 
recommended that the Department of Health and Social Security should be allowed 


persons 
covered by insurance have been treated under the Natlonal Health Service; but 
these were not acted upon. For details, see Searjeant, ‘ Who'll foot the 
health bill next? Sunday Times, Business Nows section, July 25, 1976. 
3 e.g. the conventions of 148 (Cmd. 7487) and of 1956 (Cmnd. 560) with France. 
4 O.J. 1971, No. L.149/2 (English special edition), as amended by the Act of 
Accession to the Commumittes by Britain, Denmark and Ireland, Annex I, IX, 
Socal Policy, O.J. Mar. 27 1972 (English special edition). See generally, C 
Tantaroudas, La Protection Juridiques des Travailleurs Migrants de la CEBE (ed. 
Economica, 1976), 
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security institution’s right of action against third parties in one EEC 
Member State, France.” It then considers the extent to which the 
British (i.e. English and Scottish) courts may take account of the 
foreign non-cumul rule, whether the foreign social security institu- 
tion’s right of action can be enforced in Britain under the principles 
of private international law, and the impact of Article 93 (1) of the 
1971 Regulation in Britain. 


IL Tue Frency Carsse’s RIGHT OF ACTION 


Double recovery of damages, or cumul, is conceivable where the 
injured person is insured either with a commercial insurer or with 
the state social security system. He thus may be entitled to com- 
pensation both from the insurer and also by virtue of his right of 
action against the person who unlawfully injured him. In favour 
of double recovery it can be argued that the victim should be 
rewarded for his thrift and foresight; that the injurer should not be 
exonerated from liability merely because the victim happens to be 
insured; and that since the injurer is not a party to the contract 
with the commercial insurer he therefore cannot benefit from it. 
Yet the whole object of civil liability is to compensate persons for 
losses suffered; and to permit double recovery in a sense allows 
persons to profit appreciably from their injuries. For years the 
French courts and writers have been divided on this question, the 
resolution of which was exacerbated by the fact that legal subro- 
gation under Article 1251 (3) of the Code Chil applies only to a 
very limited category of situations’ In the end the legislature put 
an end to the doctrinal disputes. By Article 36 of the Law of July 
13, 1930, governing insurance companies, “ the indemnity (l.e. non- 
life) insurer who compensates an insured person is subrogated ... 
to any rights and actions the insured possesses against third parties 
who... have caused the damage which gave rise to the insurer’s 
liability.” * By Article 55 of the same law, non-indemnity insurers 
were denied any right of subrogation; so that beneficiaries of life 
insurance may cumulate common law damages with the proceeds 
of the insurance. 

Since 1945 when the French social security system was organised 
on its present footing, the social security caisses have had a statu- 
tory right to recover the cost of benefits paid out as a consequence 


* For the position tn Germany, see H. Kotz, Dehktsrecht (Metzner, Frankfort, 
6) For a of the 








Rov. 1478, pp. 1514 et seq (1966). 

* This is the position in Britain: see Bradburn v. G.W. Ry. (1874) L.R. 10 Ex. 1. 

T See G. Marty and P. Raynaud, Droit Cil, Vol. II, Les Obligations, pp. 764 
et seq. (1962). In Britain the common law subrogates the indemnity insurer: toe 
E, R. Hardy Ivamy, General Principles of Insurance Law, pp. 415 et seq. (1970). 
For an account of the controversy in France, see D. do Barthes de Montford, 
Nature et Fondement du Recour Contre le Tiers Responsable du Debiteurs de 
Prestations due à la Victime, pp. 7-32 (Lib. gen. de dr. et de Pp, 1964). 

* See generally, A. Besson, Les Assurances Terrestres en Droit Francais, pp. 494 
et sag. (áth ed., Lib, gen. de dr. et de d'p., 1975). 
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of third parties’ negligence. Prior to then employers had a some- 
what analogous right where third parties injured their employees 
in industrial accidents. Under the Workers’ Compensation Law of 
April 9, 1898, workers were deprived of all common law rights 
against their employers arising out of industrial injuries, but in 
return received an automatic right to compensation without any 
need to prove employer or fellow-employee fault; although the 
amount of that compensation was only approximately 50 per cent. 
of the amount they would have received under common law prin- 
ciples if fault had been established. As employers were made auto- 
matically responsible, Article 7 of that Law gave them a right to 
recover the equivalent of the compensation when the injury was 
caused by faulty third parties.” This provision was retained in the 
Workmen’s Compensation Law of July 1, 1938*°; but in the 1945 
reforms, which substituted the caisses for the employer, the right 
was transferred to the caisses. Article L.470 of the Code de la 
Sécurité Sociale provides: “If a third party is responsible for the 
accident ... the caisse is entitled to be reimbursed for the benefits 
it has paid out... .”” Article L.397 of the Code grants the caisses a 
similar right in respect of benefits paid when the insured is injured 
in non-industrial accidents. 

The practical utility of granting the caisses such a right is debat- 
able. In Britain the Monckton Committee in 1946 rejected proposals 
that the British social security institutions should have a similar 
right. In its view, a negligent third party should be allowed to bene- 
fit from the fact that his victim is in insurance, as often the third 
party would himself be a contributor to the social security system 
and, moreover, the function of civil liability is to compensate the 
injured and not to punish injurers, who frequently are not 
“morally at fault’?! Furthermore, it would be extremely difficult 
to evaluate the costs of medical benefits in kind provided by the 
National Health Service.?' The utility of Articles L.397 and L.470 
has never been seriously questioned in France. Indeed, it was not 
even considered in the recent major studies of them.™* But if it is 
sought to ensure that victims should not profit from their injuries 
(i.e. the non-cumul principle) and at the same time that injurers 





® “Independently of the rights of action under the present law, the victim... 
retains a common law right of action against persons who caused the injury other 
than the employer. . . . The damages:thus paid shall to that extent exonerate the 
employer from his obligations. .. . This action against the responsible third party 
ercised by the employer .. . in the place of the victim... if [the latter] 


a 

Art. 6, though the formulation was changed: “ [the worker's] action against 
the third-party may also be exercised by the employer in order to permit him to 
assert his own rights.” 

11 Cmd No. 6860, paras. 41-43 and 52-54. 

12 The catsres’ right has been the subject of three major studies: D. de Barthes 
de Montford, supra, note 7; D. Durin, Des Recours des Calsses de Sécurité Sociale 
en Matière d Accidents, Accidents de Droit Commun, Accidents du Traval (Lib. 
gen. de dr. et do J’p., 1962); and M. Dahan, Securité Sociale et Responsabilité, Etude 
Critique du Recours de la Sécurité Soctale contre les Tiers Responsable en Droit 
Français (Lib. gen. de dr. et de j’p., 1963). 
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should not profit from the fact that their victims are covered by 
social security, the only way of reconciling these principles is to 
grant the caisses the above rights of action. In fact most other 
statutory sources of collateral benefits in France, such as the Fonds 
de garantie automobile» and the recent Criminal Injuries Compen- 
sation scheme,™* subrogate the institution in question to whatever 
rights the victim possesses, Since Articles L.397 and L.470 have 
given rise to an enormous amount of litigation, a situation which 
has been exacerbated by the fact that they demand resolution of 
quite difficult issues of general principle, and that the civil and the 
criminal courts have often taken contrary positions on these, ob- 
servers with an English common law background would perhaps 
find in France adequate support for the conclusions reached by the 
Monckton Committee. Yet as the French have generally considered 
the court system as just another social service, and as litigation 
there is in no way as expensive as in Britain, the fact that particular 
legal provisions produce a mass of litigation is not regarded as a 
sufficient reason for repealing or amending them. 

For the purpose of their transnational impact, the above Articles 
give rise to two major questions. One concerns the nature of the 
caisse’s right of action: whether it is a right of subrogation as such 
or whether it is more of a direct right against third parties. Article 
L.470, which deals with industrial injuries, provides that the caisses 
are “entitled to be reimbursed ” for the benefits paid out, whereas 
Article L.397 at one time stipulated that the caisses were “legally 
subrogated ” to the rights of the insured against the injurer. On 
account of this difference in the formulations it was suggested, and 
indeed was the position of the chambre civile of the Cour de Cassa- 
tion,’* that the latter right was a simple right of subrogation whereas 
the former was a direct right of action against the third party. The 
consequence of this distinction was that the Article L.397 right was 
somewhat restricted as certain payments made could not be 
recovered via subrogation and the third party would be entitled to 
rely on all the defences available against the insured as if the latter 
had been the plaintiff. Most writers took the position that the two 
Tights were identical, and that they were more extensive than mere 
rights of subrogation. In the Law of December 27, 1973, Article 
L.397 was amended, and it is now identical to L.470.1* 


13 Decree No. 52-763 of June 30, 1952, Arts, 10 and 11 oe Dalloz leg. p. 
235. On the inter-relation between the right of the Fonds and of the caisse, s00 
Fonds g'tée auto. V. Dame Barelier, Cass. civ., February 2, 1977, and Fonds g'tée 
auto. V. Caisse des depots etc., Cass. civ. March 10, 1977 [1977] Dalloz Strey for. 
523, note Groutel; and for another instance of f competing institutional claims against 
a third perty, so Centre hospitalier régional de Reims, Cam, crim., May 9, 1977 
[1977] Gax.PalL fur. 501. 

14 Law No, 77-75 of January 3, 1977, Art. 706-11 [1977] J-CP M 45249, 

1s July 11, 1966, Bull.cty. 1966 VI No. 775, p. 544; and see note by Larroume 
under Brancherl v. C.PS.S. des Alpes-Maritimes, Cass.soc., October 29, 1968 [1969] 

Dallor-Sirey jur. 398. 

. 16 Seo Lambert, Les droits des victimes assurdes sociales à Pegard dex tiers auteurs 
de leur accidents [1974] GaxPal.doct. L 233. 
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The other question is whether co-operative and contractual sup- 
plementary social insurers have a similar right. Many French 
workers possess supplementary social insurance in schemes managed 
by co-operative mutuelles, which were the predecessors of the state 
social security scheme.!’ There are also supplementary schemes 
established under collective agreements, and when these are con- 
cluded between representative employers and unions in a particular 
industry they can be compulsorily extended to other establishments 
in that industry."* Neither of these insurers have statutory rights 
of action against third parties. However, the Code de la Mutualité 
provides that mutuelles “ may stipulate in their statuts that they are 
legally subrogated” to their members’ rights; and the chambre 
mixte has ruled that they are thereby legally subrogated.” Most of 
the schemes established by collective agreement also provide for 
subrogation, and where such provisions exist the insurer is contrac- 
tually subrogated to the rights of the insured. Where the agreement 
contains no such provision, however, the insurer probably has no 
right of subrogation as the scope of subrogation under Article 1251 
(3) of the Code Civil is narrowly drawn.”° 

But the conventional insurer may have a direct personal right of 
action under Article 1382 of the Code Civil, on the analogy with 
the right of action now granted to the employer when he acts as 
a social insurer. It has been held that a professional football club 
whose star player was killed in an accident had a right to recover 
from the third party injurer damages for its ultimate loss of a trans- 
fer fee and for the general disorganisation of its team.*? In such 
cases the employer is required to show that specific financial losses 
were inflicted on him,™ but the social insurer need only point to 
the benefits it is required to pay. Against the existence of a per- 
sonal right of action, it could be argued that in fact the insurer 
has suffered non-compensable “indirect” economic damage only, 
or that even if the loss was direct it was not “ caused ” by the third 
party. These very objections were made against recovery by em- 
ployers of payments analogous to social security made to injured 
employees, but they were largely swept aside by a series of decisions 
of the Assemblée plénière of the Cour de Cassation in June 1960 





17 Seo J. J. Dupeyroux, Droit de la Sécurité Sociale, pp. 1039-1044 (7th ed., 
Dalloz, 1977). 

18 Jiad. pp. 1045-1075; and see Poulnais, “La convention collective de sécurité 
socialo” [1968] Droit Social 498, and Doublet, “ Coexistence des régimes légaux 
ot privés de sécurité et de prévoyance ” [1968] Droit Social 319. 

19 Cannonero V. Grenier et Mutuelle familiale des Travailleurs Varids, Cass. 
mixto, June 18, 1971 [1971] J-CP I 16845. But the mutuelle cannot intervene as a 

civile; seo Soc. Mutualité du Personnel de R.A.T-P. v. Petijean, Cass, crim., 
November 14, 1974 [1975] J-CP II 18082, 

20 Supra, note 9. 

31 Football Club de Metz v. Wiroth, Cour d'appel de Colmar, April 20, 1955 
[1956] Dalloz fur. 723, note Savatler. 

22 See Camarello v. Dassaray et Demeyere, Cour d'appel de Lyon, January 26, 
1956 [1958] Dalloz jur. 253, note Gérvesle, calssé by Cass. civ, (20), November 14, 
1958 [1959] Gar. Pal II 31. 
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and in April 1964. These cases, however, involved public sector 
employers whose statuts obliged them to pay benefits to their injured 
employees and to continue paying social security contributions 
during the employees’ absences from work.** 

On at least one occasion the Cour de Cassation’s chambre social 
has ruled that the same principle applied to benefits paid by private 
sector employers. In the case of an employer who, under the pro- 
visions of a collective agreement, peid a death grant to the widow of 
a worker who had been killed by a third party, “ the fatal accident 
prematurely triggered the widow’s right to [the benefit]; it followed 
that the employer had suffered a personal prejudice for which he 
was entitled to demand reparation from the third party.” *° There- 
fore, if employers in situations like this have a right of recovery for 
the equivalent of indemnitory benefits paid, there is no fundamental 
reason why some other insuring institution set up under a collective 
agreement should not have similar rights.?* 


IL Tar APPLICABLE Law 


There appears to be no British authority on the question of what 
law governs assignments of tortious or delictual rights, Dicey and 
Morris submit that such assignments should be governed by the lex 
loci delicti and that the British courts should give effect to rights 
thus assigned even though municipal law does not permit the assign- 
ment of extra-contractual rights." There remains the question of 
the extent to which the contractual arrangement between the sup- 
plementary social insurer and the insured is opposable to third 
parties. For instance, if the insured initially claims full common 
18 Cle marai LA Pas Cond ai Dis Beriyek Hea Gorden ak 


Electricité de France et Vve. Ornaghi v, Gross et OBI.A., Cam. phir, June 30, 
1960 [1961] Dalloz jur. 1; and Cre d'asur. La Patx et Coquard v. Electricité de 


they instituted 
35 Soc. Parisienne de Canalisation vy. Amrouni et Soc. gric. Mutuelle @asrur., 
Cass. soc., November 27, 1964 [1965] Gaz. Pal, I 133; and 

Rodière in [1965] Rev. Trim. Dr. Civ. 348. See also C.P.CAM-RP. v. Dame 
Vinchenard et autres, Cam. civ, June 7, 1978 [1979] Dalloz-Strey fur. 114, note 
Larroumet (where the caisse was the victim’s employer) on the complications that 
ariso when the victim was contributorily negligent. 

36 Such an action succeeded in at leest one case, but the legal basis for it does 
not appear to have been discussed: seo Caisse de retroites des expatriés et A.GIR.C. 
. Trib. December 


for tary pension 
cadres—and this scheme has been compulsorily extended to all cadres) may not 
recover the equivalent of Indemnttory benefits from faulty third parties: CMA. et 
autre V. C.R.LLC.A. et autre, C. do Paris 40, May 3, 1978 [1978] Dellor-Sirey far. 
594, note Rualt and Dangibeaud. 
ee H. C. Morris (ed.), Dicey and Morris on the Conftict of Laws, p. 957 (9th 
ed, 1973). 


July 1979] SOCIAL SECURITY AND COLLATERAL BENEFITS 395 


law damages in Britain, can the third party invoke the benefits the 
insured will receive from a foreign insurer to reduce the damages 
to be paid? This question does not appear to have been considered 
yet. The courts could rule that the benefits analogous to those 
enumerated in section 2 (1) of the Law Reform (Personal Injuries) 
Act 1948 must be taken into account, but not any other benefits. 
On the other hand, it is arguable that section 2 (1) only concerns 
British benefits, and whether foreign benefits should be deducted 
from damages is to be resolved by the general common law criteria 
for collateral benefits. In at least one instance, however, it would 
appear that foreign benefits will not be deducted—where the action 
is against the insured’s employer. 

In a recent Scottish decision, Brodin v. A/R Seljan,** the pur- 
suer’s husband, a Norwegian national domiciled in Scotland and 
a member of the crew of a Norwegian oil tanker, was injured in the 
course of his work due to a fellow employee’s negligence when the 
tanker was docking at a Scottish port. The pursuer claimed com- 
mon law damages from her husband’s employer. But the employ- 
ment relationship was governed by Norwegian law, which provided 
that where workers suffered industrial injuries they would receive 
relatively generous social security payments, in return for which 
they were deprived of all common law rights they might have 
against the employer.’* The pursuer relied on section 1 (3) of the 
Law Reform (Personal Injuries) Act 1948 which declared invald 
any contractual stipulation purporting to waive or vary the em- 
ployer’s common law liability.*° The Outer House upheld her claim 
on the grounds that once the tort occurred in Scotland then Scot- 
tish law applied, and that section 1 (3) applied to all industrial in- 
juries that happened there irrespective of what law governed the 
contract of employment. 

Yet Brodin is a bad decision, if not “ wrongly ” decided. For the 
object of section 1 (3) of the 1948 Act was simply to prevent em- 
ployers from using their unequal bargaining power in order to 
contract out of their legal obligations, The exclusion of common 
law liability in Brodin, by contrast, was by a Norwegian statute, the 
Norwegian legislature presumably having decided that workers are 
better protected in industrial injury situations if they are deprived 
of common law rights and instead are granted adequate social 
security benefits. The court’s reasoning, however, was that as the 
employment relationship was governed by a contract the purported 
exclusion of liability was therefore contractual. Perhaps the court 
was misled as to the exact nature of the exclusion of common law 


28 (1973) SLR. 198. 

29 j.e, a scheme very similar to that contained in the Code de la Sécurité Sociale 
Arts, L.466 at req. 

80 “ Any provision contained in a contract of service . . . shall be vold im so far 
as it would have the effect of excluding or limiting any liability of the employer in 
respect of personal injuries caused to the person employed... by the negligence of 
persons in common employment with him.” 
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ability by the earlier decision of the English Court of Appeal, 
Sayers v. International Drilling Co., which was based on some- 
what similar facts except that the injury took place abroad, but 
more importantly, the employer in it sought to exclude common 
law liability by substituting his own private “ compensation 
' program.” 

The Continental social insurer’s personal right of action against 
the third party (where it exists) is essentially tortious or delictual, 
as is the right of action based on statute. Therefore, “as a rule” 
these are governed by the two “rules” in Phillips v. Eyre.” The 
first, that “the act must be of such a character that it would be 
actionable if committed in [Britain],”** prevents success in any 
personal right of action under Article 1382 of the Code Chil: 
British law does not grant non-indemnity private insurers, employers 
acting as quasi-social insurers, or public social insurers a personal 
right of action against third parties."* The position of common law 
and statutory subrogation is not as clear cut, as British law both 
grants persons a right of action against negligent injurers and it 
legally subrogates indemnity insurers to the rights of the insured. 
Thus, it is arguable that for benefits in the nature of indemnity 
insurance, such as reimbursement of medical expenses, the action 
subrogatoire clears the lex fori hurdle of Phillips v. Eyre; though 
this is not necessarily the case, since the precise dimensions of 
“actionable if committed in [Britain] ” have never been delineated. 
Dicey and Morris submit that the subrogation of insurers to the 
Tights of the insured is governed by the proper law of the contract 
of insurance.’ However, the social security caisse’s claim is usually 
based on a distinct right of action granted by legislation. As such 
a right does not exist in Britain, the action would appear to be 
defeated by the first “ rule ” in Phillips v. Eyre.** 

Even if the lex fori hurdle is abandoned, there are a number of 
other arguments against enforcing the calsse’s action in Britain. 
One is that the right is based on a foreign public law; but then 
British private international law has never endorsed a rigid “ pri- 
vate ”/“ public ” law distinction.?”! Secondly, it could be contended 
EES es Se ee E ae 


41 [1971] 1 W.L.R. 176. 

33 (1870) L.R. 6 QB. 1. 

33 Jd. at p. 28. 

34 Seo e.g. Simpron & Co. v, Thomson (1877) 3 App.Cas, 279, and Burgess v. 
Management C'tee of Florence Nightmgole Hospital [1955] 1 AN ER. 511. 

35 Supra, note 27. The EEC’s Draft Conflicts Convention takes essentially the 


samo posttion 17—" The transfer of a claim operation of law shall be 
governed by the law of the institution for the purposes of which that trans- 
fer was provided. w the nevertheless determine 


the statutory direct right of action by the victim against the third party infurer’s 
insurer. The HEC's Draft Conflicts Convention does not contain provisions specti- 
cally addressed to the action direct by the victim. 

37 Seo J.H.C. Morris (ed.), supra, note 27, pp. 79-80, and Mann, “ Conflict of 
Laws and Public Law ” (1971, I) 132 Hague Rec. 107. 
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that the action is analogous to an unenforceable claim to recover 
foreign taxes. There are similarities between social security and tax 
systems, and a Scottish court has rejected on the tax analogy a 
foreign social insurer’s claim for unpaid insurance contributions.”* 
Existing authority, however, does not clearly indicate whether the 
analogy can be stretched to embrace the caisse’s action.” Where the 
injury occurred in Britain there are particularly strong arguments 
against allowing the action. One is that the transnational scope of 
foreign social security laws should be no greater than British social 
security law. As the latter does not ordinarily govern extraterri- 
torial events,“ foreign social security laws which at least do not 
contain specific provisions on the extra territorial reach of this 
action (e.g. Article L.470 and L.397 of the Code de la Sécurité 
Sociale) cannot apply to events that occur in Britain. Another is 
that where the injury occurg in Britain it is subject to British law 
exclusively.“ Finally, following this principle and as illustrated by 
Brodin v. AJR Seljan, to enforce the action could oblige the defen- 
dant to pay double damages where the injury took place in Britain, 
and perhaps in some instances where it took place abroad. 


IO. Tae INDIRECTLY APPLICABLE LAW 


Even if the action is not upheld in Britain, there remains the possi- 
bility of the foreign social security institution succeeding in an 
action in a foreign forum and then seeking enforcement of it m 
Britain. To confine the question to relations between Britain and 
France, the caisse could sue in a French court with a view to 
enforcing the judgment under the 1934 Franco-British Convention 
on the Enforcement of Judgments.“ Where the injury occurs in 
France and the victim is insured there, the French courts will uphold 
the caisse’s claim irrespective of where the third party injurer 
resides. In these circumstances Articles L.470 and L.397 of the 
Code de la Sécurité Sociale are d'ordre public and d'application 
immédiate. But where the victim is insured and/or the injury takes 
place outside France two questions arise—whether the foreign 
social security institution will be treated any differently from the 
French caisse, and what law governs the action. 

On at least one occasion a French court has refused to uphold a 
foreign calsse’s action on the grounds that, since it was founded on 
a foreign “ public” law, it was not enforceable in principle.“ This 


38 Metal Industries (Salvage) Ltd. v. Owners of the S.T. “ Harles” (1962) S.L.T. 
Meee ee [1965] 3 W.L.R. 80, and note by Webb in (1965) 28 
MLL.R. 591. 

8° Dr. Mann suggests that it does not: see Mann supra, note 37 at pp. 173-175, 
sco too Caisse d'astur. vieillesse des nom-salariés C. Calrse nationals des Barreaux 
jrançais, Cass. civ., December 7, 1977 [1978] RCDIP 532, note Bourel. 

49 Following Tomahn v. Pearson [1909] 2 K.B. 61. 

41 Szalatnay-Stacho v. Fink [1947] K.B. 1. 

41 SR. & O. 1936 No. 609, 

43 Veure Maurice Dornier et autres V. Louls Dormer, Cour d'appel de Besancon, 
May 14, 1959 [1959] Defloz fur. 515, note Exmein, 
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decision has been criticised by most commentators, and is unlikely 
to be repeated today. In the first place, the characterisation of the 
action must be according to the lex fori, and French municipal law 
treats debts owed to social security caisses as essentially private law 
debts, owed to institutions with private law legal personality and 
enforceable in the tribunaux d'ordre judiciaire. Secondly, the view 
that courts cannot in principle enforce foreign “‘ public ” laws has 
been largely rejected today.“ Furthermore, the courts have en- 
forced foreign rights analogous to those of social security institu- 
tions; for example, the Cour de Cassation has enforced a foreign 
state’s statutory right of subrogation in respect of injuries caused 
to one of its employees.” 

As for the applicable law, the personal right of action (where it 
exists) would be governed by the lex loci delicti.* Where the action 
is based on contractual subrogation it should be governed by a 
combination of the law of the contract and of the delict; the law of 
the contract, which would probably be the law of the supplementary 
insurer, to determine whether the conditions to acquire the right 
had been complied with, and of the delict to determine whether the 
right acquired was enforceable.’ Finally, where the basis for the 
action is statutory subrogation, such as the right possessed by most 
French mutuelles, or is a direct right of action granted by statutes, 
such as Articles L.397 and L.470 of the Code de la Sécurité Sociale, 
these would probably be enforced regardless of the transnational 
features of the case whore the plaintiff is a French institution. The 
French courts have treated the subrogation granted to commer- 
cial insurers by Article 36 of the Law of July 13, 1930, as @applice- 
tion immédiate,“ and the Cour de Cassation upheld a decision 
applying French law in an action by a French caisse against a 
foreign national arising out of an accident that occurred abroad— 
though the third party there was domiciled in France.** And in a 
statutory subrogation action by the foreign state, it ruled that it was 
governed by the “law of the institution for which the right was 
created.” © Most commentators also support the applicability of 
the law of the plaintiff institution to statutory subrogation. 





44 See Laltve, “Le droit public étranger et le drott tnternational privé,” 36-36 
Trav, C'td. Fr. Dr. Intl Privé, 215 (1973-75). 

45 Reyes et Soc. d'assur. “La Strasbourgeoise ” v., Etats-Unis @ Amerique, Cass. 
civ., le, March 17, 1970 [1970] RCDIP 688, note Lagarde. But these actions can- 
not be enforced by an action ctyile: seo Etat d'Israel v. Bazinet, Cas. crim, 
October 17, 1974 [1976] RCDIP 112, note Lagarde. 

46 France still follows the lex loci delicti rule: seo Latour V. Vye. Guiraut, Cass. 
civ., May 25, 1948 [1949] RCDIP, note Battffol, and Thomas v. Cle Erste Allge- 
meine ct autres, Cass, civ., December 15, 1969 [1971] RCDIP 512, note Bourel. 

47 The cases and the doctrine do no appear to have considered this question. 

48 Seo A. Toublana, Le domain de la loi du contrat en droit international 
(contrats internationaux et dirigisme étatique), pp. 292-297 (Dallox, (1972). 

40 Martinez V. Gomez Diaz, Cass.cty., March 19, 1973 [1974] J. de Droit Infl 
(or Clunet) 132, note Bigot. 

5° Supra, note 45. 

51 e.g. A. Toublana, supra, note 48; and see Art, 17 of the HEC's Draft Con- 
filcts Convention. 
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Where the foreign social security institution succeeds in its action 
in a foreign forum there remains the question whether, apart from 
Regulation No. 1408/71, the judgment will be enforced in Britain. 
For instance, the 1968 Brussels Convention on Jurisdiction and the 
Enforcement of Judgments excludes “social security” from its 
scope." Again to confine the question to the situation in Britain 
and France, and leaving aside essentially jurisdictional issues,” 
the 1934 Franco-British Judgments Convention “‘ only appl[ies] to 
judgments in civil and commercial matters.” ** If the subject matter 
of the action is to be characterised under British law, the caisse’s 
action would at first sight not appear to concern a “civil [or] 
commercial” matter. But the British law would probably classify 
the supplementary insurer’s action based on contractual subroga- 
tion as a “ civil ” matter, it being essentially no different from claims 
by private insurance companies, In fact, the Treaty does not stipu- 
late that disputes are to be characterised according to the law of 
the receiving state. Thus, even the caisse’s action may be a “ civil ” 
claim; at least French municipal law treats it as such. The United 
Kingdom courts, however, retain the option to refuse enforcement 
“ for reasons of public policy.” ** 


IV. ARTICLE 93 (1) or REGULATION No, 1408/71 


Where the injury occurs in Britain or in any other EEC Member 
State it is now governed by Article 93 (1) of Regulation No. 
1408/71: 


“ If a person receives benefits under tho legislation of one Mem- 

ber State in respect of an injury resulting from an occurrence 

in the territory of another Member State, any rights of the 

institution responsible for benefits against a third bound 

an compensate for the injury shall be governed by the following 
cs: 

(a) where the institution responsible for benefits is, by virtue 
of the legislation which it administers, uta ieee to the 
rights which the recipient has against the third party, such 
subrogation shall be recognised by each Member State; 

(b) where the said institution has direct rights against the third 

, such rights shall be recognised by each Member 


»” 56 





#3 15 O.J., No. L 299/32 (1972), and 21 O.J., No. L 304/1 (1978). 

#3 Seo, e.g. Cie la Metropole v. Soc. Muller, Casa. civ., Marsh 21, 1966 [1966] 
RCDIP 672, note Bredin, on the applicability of Arts, 14 and 15 Code ctv. to in- 
surer who acquires a claim through subrogation. 

4 S.R. & O. 1936 No. 609, Art. 2 (2). 
3 (1) (©. The 1968 Brussels Judgments Convention contains a like 


93 (2) adds: “If a person benefits under the legislation of one Member 
in an injury resulting from an occurrence in the territory of anm- 
Member State, the provisions of the sald legislation which determine in which 


ly with regard to the sald person or to the institution responsible for benefits. 
The provisions of paragraph 1 shall also apply to any rights of the institution re- 


400 THE MODERN LAW REVIEW [Vol 42 


The European Court of Justice (hereinafter the Court) has so far 
not decided any cases under this Article; but its thrust may be 
ascertained from the decisions on its predecessor, Article 52 of 
Regulation No. 3." 

The cases involved four major considerations: the categories of 

governed by the Article,"* the types of injuries subject to 
it," adjudicative jurisdiction to enforce it *° and, most importantly, 
its essential scope. An issue that has not been considered is its 
impact on rights under general private international law principles 
and under treaties other than bilateral and multilateral social 
security conventions. For example, if in fact foreign social security 
institutions can under those principles and treaties recover damages 
in Britain which are not recoverable under the Regulation itself, 
do those rights of recovery remain? Though the Regulation is 
“ directly applicable ” in all Member States, it does not stipulate 
anywhere that is displaces existing legal provisions which are more 
favourable to such institutions. 

Another question is whether Article 93 (1) extends to supplemen- 
tary social security schemes, either institutional or established by 
particular collective agreements, or to employers who provide addi- 
tional social security coverage. Many régimes complémentaires aro 
placed outside the Regulation’s scope as it “ appl[ies] to all legis- 
lation concerning [specific] branches of social security,” *! and 
legislation is defined to exclude ‘ provisions of . . . industrial agree- 
ments ” regardless of whether they have been made compulsory or 
have been extended by legislation to non-federated employers."* 
However, Member States may by declaration bring agreements that 
comply with certain conditions within the Regulation, and some 
schemes administered by private bodies but which form an integral 
part of statutory schemes have been held to constitute social security 
“legislation.” ® 
sponstble for benefit against an employer or his employees in cases where thelr Ha- 
bility is not excluded.” This Article has not been considered in any of the cases so far. 

57 “Tf @ person benefiting from payments under the legislation of a Member 
ete for damage: rationed in the, territory (ot nnother: State; Has: thie. rleht tn. the 
territory of that other Member State, to claim compensation from a third party for 
tho Institution lable to pay the benefits may have 


governed as follows: (a) Where the institution Hable 
la subrogated, under tho legislation applicable to lt, to the rights of the benefclary 


E 
i 
Že 
ig 
il 


58 e.g. tho Bertholet and Van Dijk cases (Cases Nos. 31/64 and 33/64) [1965] 1 
E.C.R. 81, and [1966] C.M.L.R. 191: (Case No. 44/65) Hessische Knappschaft v. 
Maion: Snee et fr IP61 2 BOR. 965, and [1966] C.M.L.R. 82; and (Caso No. 
27/69) Caisse de Maladie des C.F L. “ Entr'ailde Médicale” etc v. Compagnie Belge 
@ assurances générales etc. [1969] E.C.R. 405,and [1970] C.M.L.R. 243. 

58 Especially Hessische Knappschaft (supra), which also concerned the Article’s 
temporal scope, and “ Entr’alde Médicale” (supra). 

60 “ Entraide Médicale ” (supra), €l Art. 4 (1) (emphasts supplied). 

s2 Art, 1 (/), as amended by Act of aaa (supra, note 4), 

€ Seo (Case No. 61/65) Vaassen-Gdbbels v. Beamtenfonds poor het mijnbredrijf 
[PA] ECR 261, and [1966] CM.L.R. 508, are Tantaroudas, supra, note 4, 
pp. 5 
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The question which perhaps has given rise to the greatest diffi- 
culty is what law or laws govern the existence, scope and content 
of the foreign social security institution’s right of action.“ The 
present Regulation stipulates that where the caisse “ by virtue of the 
legislation which it administers” possesses a right of subrogation 
or a direct right of action against third parties, that right ‘‘ shall 
be recognised by ” each Member State. Thus the existence of a legal 
claim by the caisse against the third party is determined by the law 
of the state where the caisse is located. On the other hand, the 
existence and scope of the rights the insured person himself possesses 
against the tortfeasor would be determined by the municipal law or 
conflict of laws rules of the court where the former brings his 
claim, which in France and other Continental jurisdictions would 
usually be the lex loci delicti." For the purposes of the present 
discussion, let it be assumed that the lex loci delicti invariably 
applies under the conflict of laws rules. The key issue therefore is 
the relationship between the law governing the caisse itself and the 
lex loci delicti. For example, if the injury occurs in Britain, is the 
third party’s overall liability increased when the injured person is 
insured with a French caisse which pays out considerable sums 
towards the latter’s medical treatment im France? 

In the Hessische Knappschaft case,"* where the question was 
whether the Article applied to injuries that occurred prior to the 
date when Regulation No. 3 came into force, the Court sketched 
out the Article’s basic thrust: 


“ [it] constitutes the logical and equitable complement to the 
extension of obligations of [social security] institutions over 
the whole territory of the Community. [But it] in no way modi- 
fies the conditions governing the creation and the limits of the 
extra-contractual liability [of the tortfeasor], which remain 
subject solely to the national legal rule (i.e, the lex loci delicti). 
It is limited to subrogating the institution, which is liable to 
make payment, to the beneficiary with regard to any rights 
which the latter has against the third responsible, in 
other words to substituting the new creditor for the old.” “ 


That is, the caisse’s right to recover is to be ascertained by its own 
legal system, but the aggregate amount of damages recoverable 
from the tortfeasor is determined according to the lex loci delicti, 
This was affirmed in the “Etoile” case,"* and was held to apply to 
the direct right of action under paragraph (b) as well as the action 
subrogatoire under paragraph (a): 

“the substantive content of the [caisse’s] right . . . is deter- 


“u See generally Lyon-Caen, “Le recours de la sécurité sociale contre le tlers 
responsable d'un accident en droit commun” [1965] Rev. Trim. Dr. Eur. 425, and 
C. Tanteroudas, supra, note 4, pp. 412-423. 

s Supra, note 46, 

se Supra, note 58. 

$7 [1965] 2 ECR. 965, at p 972, and [1966] CM.L.R. 

st Cato No. 78/72, “ L’Btotle-Syndicat Général” v. ue Pal [1973] E.C.R. 499. 
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mined by the rules of the national law defining the source and 
limits of the right of compensation vested in the victim or his 
dependants vis-à-vis the third party responsible.” *° 


The defendant in “ Etoile” was responsible for the accidental 
death in the Netherlands of a Dutch national and resident who had 
been on his way to work in Belgium. The deceased’s Belgian social 
insurer (the caisse, for short) instituted a direct action to recover 
the equivalent of death benefits it was obliged to pay the deceased’s 
dependants, In accidents like this which are classified as industrial 
injuries (accidents de trajets)™ the Dutch law, the lex loci delicti, 
allowed social insurers to recover from third parties a smaller amount 
than did Belgian law.” The caisse therefore contended that Belgian 
law, which determined the extent of its liability to the deceased’s 
dependants, also governed the scope as well as the existence of its 
claims against the third party defendant. This position was sup- 
ported by the Commission, though for reasons that are far from 
clear. 

The defendant’s contention, that the scope of his liability to the 
caisse was governed by Dutch law, was supported by Advocate 
General Gand for reasons that are not wholly unambiguous. He 
pointed out that the purpose of Article 52 was to overcome resis- 
tance in some states to the insurer’s right to bring an action (e.g. 
by refusing to recognise the form of legal subrogation by which the 
right was asserted, or by holding that the existence of the right was 
governed by the same law as governed the underlying claim). Ad- 
dressing himself to the right of subrogation, he contended that in 
requiring ‘‘ recognition ” of that right “ [t]here [was] no indication 
in the Article of any more extensive legal consequences of a kind 
which would alter the content of the right and which would 
separate the law governing the institution from the law governing 
the beneficiary’s right”; the Article does not produce a “ far- 
reaching encroachment upon the national laws on [civil] liability 
with their different structures.” Returning to the issue in the case, 
he concluded that if this analysis is true for the right of subroga- 
tion, it should also apply to the direct right of action; “ [o]therwise 
it would depend on the structure of the institution’s right of action, 
which is a matter for national law, whether g radical alteration of 





€ Tho dirpositif. 

7° Le. as in the Social Security Act 1975, s. 53. The scope of accidents de trajets 
varies somewhat among the EEC Member States. The position of such accidents 
under tho Regulation’s applicable law rules (Titio I) was 
No. 19/67) Van der Vecht [1967] E.CR. 345, and [1968] C.M.L.R. 151, and the 
(Case No. 8/75) Foot-Ball Club d'Andlau [1975] E.C.R. 739, and R 
383, casca, 

71 The facts as reported do not explain this difference, Presumably it ts because 
the Belgian industrial injury compensation system is not as integrated in the general 
social security régime than is the case in the Netherlands, See genorally Sain 
“ Employeurs et législations sur les accidents do travail en la Communauté écono- 
mique éuropéenne ” [1966] Droit Social 297. 
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the national laws of other Member States governing the question 

of liability was involved.” These views were endorsed by the court: 
“the institution liable cannot claim from the third party re- 
sponsible any payment other than that which could be claimed 
by the victim of the damage or his dependants. Such a payment 
is governed by the rules of the national law governing the right 
of the victim to compensation. Article 52... in no way modi- 
filed the system of extra-contractual liability, which remains 
subject to the rules of national law alone.” " 


The lex loci delicti thus determining the maximum amount for 
which a third party is liable in actions directes as well as in actions 
subrogatoires, there remains the question of what role is to be 
played by its specific rules on damages, its social security laws, and 
especially rules on collateral benefits. These issues were con- 
sidered in the Töpfer et al. case." Mr. Töpfer, who resided and 
worked in France, died following an accident caused by one Weber's 
negligence. Tépfer’s widow was thereupon awarded French death 
benefit and a survivors’ pension. In addition, the plaintiff German 
social security institution (the LVA) awarded her a survivors’ pen- 
sion too: Töpfer had previously been compulsorily insured with it 
and had remained voluntarily affiliated to it. The amount of the 
pension it awarded was related to the old age pension Töpfer would 
have received at 65 if he had survived to then (three years follow- 
ing the date of his death). The LVA intervened in Mrs. Töpfer’s 
action against Weber and his insurance company, claiming that by 
virtue of the German Social Security Law and Article 52 of Regu- 
lation No. 3 it was entitled to be reimbursed the equivalent of the 
pension it was obliged to pay. The issue therefore concerned the 
apportionment of the amount of damages payable: whether French 
law or German law, or some combination of them, should deter- 
mine what proportion, if any, the LVA was entitled to recover. The 
LVA’s claim was rejected in full by the Tribunal de grande instance 
de Mulhouse on the grounds that the French Code de la Sécurité 
Sociale only allowed recovery of -benefits which were indemnitory, 
and that survivors’ pensions were not such benefits. This decision 
was partly reversed by the Cour d’appel de Colmar; it agreed with 
the tribunal’s basic principle, but ruled that the amount of the 
pension paid between the date of the death and the time the de- 
ceased would have reached the normal retirement age was indemni- 
tory, and therefore the LVA was entitled to reimbursement of it. 
The LVA appealed to the Cour de Cassation, which addressed the 
following question to the Court at Luxembourg: 


“ whether the action by subrogation . . . is governed as regards 
its exrent and the apportionment between the institution and 
the insured person or his legal successors of the compensation 





7a [1973] E.CR. 499 at p. S04. 
13 Caso No. 72/76, Landesversicherungsanstalt Rheinland-Pfalz v. Töpfer (Don- 
terol), Weber and “Le Phénix” [1977] E-CR. 271, and [1977] 2 CM.L.R. 121. 
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Dayane tho [third party], by the legislation of the State in 
ch said the institution is established ” (emphasis supplied). 


Mrs. Töpfer submitted that the LVA “may not claim from the 
third party ... any payment other than that to which the victim 
or his legal successors are entitled.” In formulating her claim for 
the financial loss (dommage matériel) she had suffered due to her 
husband’s death at FF.30,000, she had deducted from the amount 
of common law damages she would be entitled to receive if she had 
not been in insurance the benefits payable by both the French caisse 
and the LVA.™ In fact if she had not done this the case would 
hardly have gone as far as the Luxembourg Court, or at least not 
in as acute a form. The LVA and the Commission suggested that 
under the French law she should have fixed the amount of damages 
claimed without making this deduction; but Advocate General 
Warner felt that what she did was quite correct under the law, 
though he conceded that the position was not entirely certain.” In 
any event, if her view on this matter was right and, consequently, 
she had no claim under French law against the third party to 
recover more than FF.30,000 (the difference between the total 
financial loss arising from her husband’s death and the aggregate 
of the benefits paid to her because she became widowed), the LVA 
could not strictly be subrogated to her as she would have no claim 
against the defendants for compensation that overlapped with the 
benefits it paid. A question that was not raised was whether in these 
circumstances the LVA, like the Belgian insurer in the “ Etoile” 
case, would have a direct right of action against the third party: the 
Code de la Sécurité Social provides for a direct right by French 
caisses."* Instead, the parties agreed that the right in the German 
law was in the nature of subrogation.” 

The LVA conceded that the existence and the limits of the vic- 
tim’s or his successors’ own right of action were governed by the 
lex loci delicti. But within these limits, it argued, the German lew 
determines the existence and content of the LVA’s rights against 
the third party; and in this instance the German law allows recovery 
of the full value of survivors’ pensions. The Commission took the 
opposite view: the “extent” of the LVA’s right of action was 
governed by the French law. It also suggested that Article 52 itself 
applies only to indemnitory benefits—“ benefits which . . . arose out 
of the consequence of the accident, the event which gave rise to 


74 For details, seo [1977] E.C.R. pp. 283-284. 

7S Such deductions must in effect be made, at least as regards benefits payable by 
French calsses: Code Séc. Soc., Art, L.397, para. 4: “ The insured or his successors 
must make it clear during the [civil action] that the victim was entitled to social 
security benefits, . 

T6 Code Ste. Soc., Art. L.397, para. 3: “the calsse is entitled to recover bene- 
fits it is Hable to pay... .” 

™ The German Law, the Reichverscherungsordnung (or RVO) para. 1542 (1), 
states that the victim’s or his successors’ right “goes over” (geht über) to the 
social institution. 
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the liability of the third party ”—the lex loci delicti, presumably, 
determining which benefits are to be classified as indemnitory. At 
the outset of his submissions on the law, the Advocate General 
appears to contradict the Court’s ruling in “ Etoile” and to endorse 
the LVA’s position: “‘ it is to the legislation to which the [LYA] is 
subject that one must look to see whether it is entitled to & right of 
subrogation [and] it is to the same legislation that one must look to 
define its scope.” ™ In his view, it would be “ difficult to conceive 
of a situation in which the existence of a right is to be determined 
by reference to one system of law but its content by reference to 
another”; and indeed the opposite view would result in Article 52 
“not apply{ing] where the [lex loci delicti] conferred no right of 
subrogation or other recourse on that State’s own social security 
institutions,” "* as is the case in Britain. Conversely, any provision 
of the Code of Sécurité Sociale limiting a French caisse’s right of 
recovery to indemnitory benefits had no application here. In some 
respects, however, account must be taken of the lex loci delicti, 
and even the provisions of the Social Security Code. 

This subsidiary role played by the lex loci delicti, it having first 
placed a ceiling on the overall damages for which the third party 
is liable, results from the very characteristics of subrogation itself 
and from the way the heads of damages are determined. Subroga- 
tion, by its very nature, and also from the way the caisses right is 
formulated in Article 52, takes place only where the third party 
and the social insurer are both obliged to make payments covering 
the identical loss. Thus, the third party had to compensate Mrs. 
Töpfer for the nervous breakdown she suffered following her hus- 
band’s death (dommage moral) and for his funeral expenses; but as 
the survivors’ pension was not designed to compensate for these 
particular losses, the LYA could not be subrogated to Mrs. T&pfer’s 
claim in respect of them. The court endorsed this view: “ subroga- 
tion is permitted only in so far as the damage is the cause of the 
benefits paid by the institution liable to pay them.” * Secondly, 
since the lex loci delicti fixes the heads of and the measure of 
damages recoverable, it must follow that the foreign social insurer 
is subrogated to the insured person only where under its law it pays 
a benefit covering precisely the same loss as under the lex loci 
delicti the insured person has an action for: “it is only if, and to 
the extent that, under the [lex loci delicti], a sum is recoverable 
for the same detriment . .. as the detriment in respect of which 
the social security benefit that Article 52 applies.” © For instance, 
if Mrs. Tépfer’s right of action in France is based on the loss of her 





u OTI ECE p: 2i ae ee 7% Id. 

se Id. p. 279. Upda TaT N Mabe sen or Rate cial 1973, French calsses have 
no claim against third partio fa respect of damages awarded for dommage moral 
and for other “ personal " losses. For the posttion there prior to this, see annotation 
ae ee ae ae soc. Paris v. Aribault, Trib. corr. Seine, January 27 
1965 [1965] Dallor-Surey fur. 3 

s1 (1977] BCR. p. 288. 
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husband as a source of income and the LVA pension was also gran- 
ted for this very reason, then in principle the LVA would be entitled 
to stand in her shoes. This analysis was also approved of by the 
Court: “the right of subrogation covers only the compensation to 
which the victim or his legal successors are entitled under the [lex 
loci delicti] which corresponds to the benefits paid by the institution 
liable to pay them. .. .” * 

Confining itself to the question as posed by the Cour de Cassation, 
the court did not refer to the peculiar aspect of this case—the de- 
duction by Mrs. Töpfer of her pensions in formulating her claim 
for damages against the third party. The Advocate General went on 
to illustrate how he saw the above principles applying im situations 
like this. The social insurer would clearly be subrogated where those 
damages were calculated without having regard to any social 
security benefits she received. On the other hand, it would have 
“no remedy ° where those damages were calculated after account 
is taken of the benefits payable. This latter position is logical when 
the plaintiff institution, under its own law, has a right of subroga- 
tion only; the insured has no claim to which it can be subrogated. 

But in instances like Töpfer, and assuming the German pension 
is indemnitory, it would be unfair to the LVA; for under French 
law the French caisses now have a direct right to recover the equiva- 
lent of benefits they paid from the third party. In other words, the 
legal nature of the institution’s right under its own laws deter- 
mines success or failure for it in an action—a view rejected by Ad- 
vocate General Gand in the “Etoile” case when calling for 
uniformity of scope for the action direct and the action subrogatotre. 
Indeed, the Advocate General in Töpfer suggested that this latter 
situation taken literally did not fall within Article 52. But for it he 
proposed a compromise, in which the lex loci delicti’s own rules on 
collateral benefits should play a role: 


“Tthe LVA should be] ‘subrogated ’—in a rather special and 
extended sense-—to the rights that the [French caisse] would 
have had, so that... the LVA would be entitled to exercise 
against the defendants such remedies, as a French social 
security institution in its position could exercise against 
them.” * 
V. CONCLUSIONS 
Apart from their transnational impacts, the right of action posses- 
sed by social security institutions to recover from faulty third parties 
the equivalent of benefits paid to injured persons can give rise to 
extremely complex problems. As the arguments in the Töpfer case 
illustrate, the precise scope of the right held by the French, and 
to a lesser extent the German, social security institutions is still 
Uncertain; and in France prior to the Law of December 27, 1973, 
the exact legal basis of the action was the subject of dispute and 
82 Dispositif. 
a3 [1977] E.CR. p. 289, 
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differences between the courts, Töpfer further illustrates the diff- 
culties that arise when the action is internationalised—which per- 
haps is the reason why most if not all bilateral social security 
conventions do not address themselves to the action. Moreover, as 
Advocate General Warner pointed out, some permutations of situa- 
tions exist which are not covered by the express terms of Article 
93 (1) of the EEC’s Regulation. 

Application of the Article in Britain will not give rise to parti- 
cularly major difficulties for the present, As the ceiling on the third 
party injurer’s liability is determined by the lex loci delicti, his ovet- 
all position when the injury occurs in Britain will be no different 
than it was in the past. And where the injury occurs abroad, the 
Article’s principal effect is to remove the lex fori barriers that pro- 
bably prevent the foreign institution recovering in Britain, or 
enforcing a foreign judgment for recovery in Britain. 

A number of major questions about the Article’s scope remain, 
however. One is determining which benefits are “‘ indemnitory”’: 
is this to be determined by the lex loci delicti too, or by the law 
governing the foreign institution, or by some EEC concept of what 
is indemnitory? The interests of the uniformity of application sug- 
gest that it should be the latter. Another is the role of the “ or- 
dinary ” rules of private international law in this area. It would be 
preferable if these were now superseded by the Regulation, and 
even in situations that are not covered by the Article’s express 
terms, 

Perhaps the greatest problem that may arise is if some ‘‘ no-fault ” 
system is introduced in Britain. If such a scheme is classified as a 
“social security” system, then the institution or institutions ad- 
ministering it would benefit from the rights contained in Article 93 
(1). The scheme proposed by the Pearson Committee ** would not 
appear to qualify as a social security system as envisaged by the 1971 
Regulation, though one cannot be categorical about this. As the 
Luxembourg Court has observed on a number of occasions, 


“ [a]lthough it may appear desirable... to draw a clear distinc- 
tion between legislation concerning social security on the one 
hand and [other forms of] assistance on the other, the possibility 
cannot be excluded that some [schemes] may fall within both of 
these categories, because of their scope in relation to individual 








H Other key concepts in the 1971 Regulation have a Community meaning rather 
than a meaning determined by renvoi to the legal system from which the dispute 
arises, e.g. the terms “ worker ” and “social security.” However, given the difficulty 
some municipal laws have in drawing a clear line between indemnitory and non- 
tndemnitory benefits, any Community meaning is bound to be very vague. For a 
consideration of the distinction in France, seo e.g. Dubbe et Deronsart-Despatives, 
Cass. crim., July 6, 1976 [1977] Gax. Pal for. 45, [1977] Geax, Pal. fur. 227, and 
note; C.A.P.M. de la Côte-d'Or, Cam, crim., December 8, 1976, and note; and note 
by Ruault and Danglbeaud under Cour d'appel de Paris 46, May 3, 1978, supra, 
note 26, 

85 Cmnd. 7054-1, 
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cases, or of their objectives and of their methods of implemen- 
tation, and thus escape any overall classification.” ** 


In any event, Pearson not only did not recommend but did not 
even consider the French and German solution to the collateral 
benefits question, an action by the insuring or benefit-providing 
institution against a faulty third party to recover the equivalent 
of benefits it was obliged to pay. 

M. Fore * 





se (Caso No. 1/72) Frills w. The State [1972] 1 E.C.R. 457, 465, and [1973] 
C.M.L.R. 386, 407; and see my article, “ Social Assistance and and the EEC's Regula- 
tlon ” [1978-1] Legal Ismuss of European Integration 9. 

* Lecturer In Law, University of Durham. I am grateful to the British Academy 
for making me an award which enabled this study to be completed, 





THE DEFINITION OF MARRIAGE IN 
ENGLISH LAW 


ALTHoUcH tho case of Hyde v. Hyde and Woodmansee 2 was decided 
moro than a century ago in the middle of Queen Victoria’s reign, 
it is stilt celebrated for the pithy pronouncement made by Sir James 
Wilde (later Lord Penzance): “I conceive that marriage, as under- 
stood in Christendom, may for this purpose be defined as the volun- 
tary union for life of one man and one woman, to the exclusion of 
all others.” ? 

I bave analysed elsewhere the dubious reasoning which lay 
behind the actual decision in the case as well as the subsequent 
developments that have taken place in the law relating to polyga- 
mous marriages. The present article is devoted to eXamining how 
far Lord Penzance’s definition can be regarded as an accurate 
reflection of English marriage today and whether or not it is an apt 
formulation for what is still one of the central institutions of Eng- 
lish society in the 1970s. 

It should be appreciated from the outset that Lord Penzance’s 
classic statement is still in current use in connection with civil 
marriages in a register office. The prescribed forms of notice 
which are needed to obtain a superintendent registrar’s certificate, 
whether with licence or without, specify all the ingredients of his 
definition, albeit in a slightly different order.t A plaque containing 
the same definition is prominently displayed both inside and outside 
the marriage rooms at nearly every register office. Furthermore, it 
is the normal practice of superintendent registrars at the start of 
the wedding ceremony itself to say to the parties: 

“ It is my duty to remind you of the solemn and binding charac- 
ter of the vows you are about to take. Marriage according to 
the law of this country is the union of one man with one 
woman, yoluntarily entered into for uesti the, exclysion of all 


» 


o i 
The question which naturally arises is whether suoda statement 
is appropriate and meaningful ine modern èi e8- Would 
1 (1886) L.R. 1 P. & D, 130. i ee 
a At p. 133. 


4 
: aoe. aang ara preag (9o 5 horo 475. 
orms prescribed ogistra of Deaths and 

Ree 1968 (S.L 1968 No, 2049), ies ae 

* Thero Bo statutory authority for the making of this pronouncement as part 
of the superintendent registrar’s address, The origin of the practice fs to be foond 
in a circular issued by the Registrar General in November 1947, following eritidma 
ortie ciil ceremony made in the final report of the Committee on Procedure’ tn 
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there be advantages in changing the functions of superintendent re- 
gistrars so that they could give couples greater information, guidance 
and support in relation to their new roles? In this way the civil 
ceremony and its preliminaries might perhaps be improved and 
spouses might be enabled and encouraged from the very beginning 
to obtain a clear idea of the obligations they were undertaking and 
why society at large had a serious interest in the success of their new 
venture. 

Before returning to these possible reforms it is proposed to divide 
up Lord Penzance’s definition into its four component parts and to 
consider each in turn. 


1. “VOLUNTARY UNION” 


It is not an easy task to extract from the few Victorian decisions 
on the subject any well-developed principles concerning the circum- 
stances in which a marriage might be annulled on the grounds of 
duress sufficient to negative consent. In two cases girls who had 
clearly been badgered, deceived and imposed upon in a monstrous 
fashion by brutish men were nevertheless denied relief. In Miss 
Field’s Case* an 18-year-old girl who had been orphaned was 
finally prevailed upon to marry her protector’s brother aged 52, 
following threats that he would commit suicide if she refused, He 
had also threatened to kill the young man she loved. Her applica- 
tion to the House of Lords for an Act to annul the marriage failed, 
seemingly because her behaviour on the day of the wedding, and 
particularly at the ceremony itself, gave no indication that she did 
not freely consent to the marriage. Similarly, in Cooper v. Crane’ 
the bride was told by her cousin—‘‘ You must come into this 
church and marry me or I will blow out my brains, and you will be 
responsible.” Despite this, her nullity petition was rejected by the 
court on the grounds that she knew perfectly well what she was 
doing, that she had behaved normally throughout the ceremony and 
that there was little evidence that her will had in fact been over- 
borne by the man’s threats since she was 24 and he was some three 
years younger. Collins J. declared: 
“. . . when a person of full age and of sound mind has gone 
through the ceremony of marriage publicly in the presence of 
witnesses who discovered nothing in her demeanour to suggest 
constraint, and has herself complied with the formality of 
a her name and answering questions without apperent 
difficulty or confusion, very clear and cogent evidence must 
be given before the presumption of consent can be rebutted 
and the marriage annulled.” 


“As to the conditions which would be needed to establish lack of 
consent Collins J. held it would be necessary to prove either that 
+ (1848) 2 ELL.C, 48. 


Y [1891] P. 369. 
a At p. 376. 
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the girls mind was so unhinged by terror that she did not know 
what she was doing or that while she appreciated the meaning of her 
actions “ her powers of volition were so paralysed that, by her words 
and acts, she merely gave expression to the will of the respondent, 
and not her own.” * 

In three other cases, however, declarations of nullity were gran- 
ted. In Scott V. Sebright ™ the petitioner had been threatened by 
the respondent with bankruptcy as well as with false accusations 
both to her mother and in “ every drawing-room in London ” that 
he had seduced her. Moreover at the actual ceremony it was obvious 
even to the marriage officer that all was not as it should have been 
because she had flung the ring to the floor in a violent manner. 
She did sign the register, but this was hardly surprising since not 
only had the respondent threatened to shoot her if she did anything 
to show that she was not marrying of her own free will, but he had 
also grabbed hold of her arm as she was trying to leave and had 
continually “ knocked” her arm to make her sign. Butt J. granted 
her petition, pointing out that: 

““... she had been reduced by mental and bodily suffering to a 
state in which she was incapable of offering resistance to coer- 
cion and threats which in her normal condition she would 
have treated with the contempt she must have felt for the man 
who made use of them...” 14 


With regard to the nature of the fear required to establish lack 
of consent Butt J. remarked more generally : 


“Tt has sometimes been said that in order to avoid a contract 
entered into through fear, the fear must be such as would 
impel a person of ordinary courage and resolution to yield to 
it. I do not think that is an accurate statement of the law. 
Whenever from natural weakness of intellect or from fear— 
whether reasonably entertained or not—either party is in a 
state of mental incompetence to resist pressure improperly 
brought to bear, there is no more consent than in the case of a 
person of stronger intellect and more robust courage yielding 
to a more serious danger,” 1? 


In Bartlett v. Rice ™* the respondent had drawn out a pistol in the 
hotel where the petitioner was a barmaid and obtained her consent 
by threatening to blow her brains out, During the ceremony she 
had fainted and immediately afterwards she had run away from 
the respondent. Jeune P. held that she had undoubtedly been 
terrorised and therefore granted her petition. 

Thirdly, in Ford v. Stier the petitioner went through a cere- 
mony of marriage at the age of 17 with a friend of her brother. 
She had met him only a few times previously and he had never 





® At pp. 376-377, 1 (1886) 12 P.D. 21. 
1t At p. 31. 
12 At p. 24, 
18 (18%) 72 L.T. 122. 14 [1896] P. 1. 
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spoken to her of marriage or professed affection for her. On the 
day in question her mother, a woman of strong character, told her 
that they were going for a drive, but they went instead to St. Mary 
Abbot’s Church, Kensington where they found the respondent wait- 
ing for them. The girl was married and signed the register in a firm 
hand, but in her nullity petition she alleged that she thought that 
she was only being betrothed to the respondent and that she would 
not even have submitted to that if she had not been so much under 
her mother’s influence that she simply did what she was told. On 
leaving the church she had thrown away the ring and had never 
seen the respondent again. 

Gorell-Barnes J. granted the decree and declared: “.. . she did 
not consent to marry the respondent, but went through the cere- 
mony as one of betrothal, and in so doing was to such an extent 
under the influence of her mother and the respondent that she was 
not a free agent.” 

How far has the law on this question evolved since Victorian 
times and is it true today that a marriage must be entered into 
voluntarily to be valid? ** It is not proposed here to enter into a 
comprehensive review of recent developments" but rather to con- 
sider specifically the only recent case which might be thought to cast 
some doubt on the requirement of voluntariness. 

In Singh v. Singh ™ a Sikh girl of 17 went through a ceremony 
of marriage in a register office with a Sikh man aged 21. The mar- 
riage had been arranged by her parents and she had not seen her 
future husband until shortly before the ceremony. Nor did she even 
know his name. She had been told in advance that he was educa- 
ted and handsome, but when she met him at the register office she 
quickly formed the opinion that he possessed neither of these 
qualities. Therefore immediately after the ceremony she returned 
home with her parents and refused either to go through the planned 
religious service in a Sikh temple a week later or to consummate 
the marriage. In her petition for nullity her main ground was thet 
she had not consented to the marriage but had been induced to 
enter into it through duress and coercion exercised upon her by her 
parents. She had felt bound to obey the traditional customs of her 
people and follow her parents’ wishes. 

In rejecting her petition the Court of Appeal placed great reliance 
on the following statement of Simon P. in Szechter v. Szechter™: 





16 The position is now governed by statute, Section 12 (c) of the Matrimonial 
Cauma Act 1973 (roaming E 2 (0) ot Te Nally of Meee AG a U roris 


17 For detafled analyses see Manchester, “ Marriage or Prison: Tho Case of the 
Reluctant Bridegroom” (1966) 29 M.L.R. 62; Brown, “The Shotgun Marriage ” 
42 Tulans L.R. 837; Davies, “ Duress and Nullity of Marriage ” (1972) 88 L.Q.R. 


349. 
18 [1971] P. 226, 19 [1971] P. 286. 
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“Tt is, in my view, insufficient to invalidate an otherwise good 
marriage that a party has entered into it in order to esca 
from a disagreeable situation, such as penury or social erada. 
tion. In order for the impediment of duress to vitiate an other- 
wise valid marriage, it must, in my judgment, be proved that 
the will of one of the parties thereto has been overborne by 
genuine and Eee ° held fear caused by threat of imme- 
diate danger, for which the party is not himself responsible, to 
life, limb or liberty, so that the constraint destroys the reality 
of consent to ordinary wedlock.” ** 


Applying that test there was, of course, no danger to life, limb or 
liberty. Nor was there any fear on the part of the wife, for as 
Megaw L.J. put it: “ A sense of duty to her parents and a feeling 
of obligation to adhere to the custom of religion there may be, but 
of fear not a shred of evidence. Reluctance no doubt; but not 
fear.” Davies L.J. added: “She went there [to the register 
office] readily and willingly, thinking that it was the right thing to 
do. It seems to me that these circumstances are far removed from 
a case of duress.” * 

It is submitted that the judgment of the Court of Appeal is open 
to at least four serious objections. 7 

First, the approach adopted towards lack of consent was an un- 
duly restricted one. The court was mainly concerned to find out 
whether or not the petitioner had been induced to marry through 
fear. This was in marked contrast not only with part of the decision 
in Ford v. Stier but also with the broad proposition which Kar- 
minski L.J. (who gave the first judgment) himself quoted from 
Esmein’s treatise on canon law ™: “Consent being an essential 
element of marriage, where there is no consent on the part of the 
alleged spouses there is no marriage. It cannot even be said that 
the marriage is null; it only exists in appearance.” 

Tt is obviously possible for a party not to enter a marriage volun- 
tarily and yet not be propelled by sheer fright. When the petitioner 
in Singh v. Singh was asked in evidence whether or not she wanted 
to go through with the civil ceremony her answer was a categorical 
“no.” Nevertheless Megaw L.J. referred somewhat disparagingly 
to her mere “reluctance.” Yet what does this word connote if not 
unwillingness, opposition and resistance? Haugh J. understood this 
well when in the Irish case of Griffith v. Griffith he explained that: 
“ Duress must be a question of degree, and may begin from a gentle 


o o a m O 

20 The view that the test is an objective one is inconsistent with Scott v. Sebright 
and now seems to have been discredited—see Law Commission Report No. 33 
“Nollity of Marriage ”, p. 27. Cj. Davies (1972) 88 L.Q.R. at pp. 554-555. ie 

31 At pp. 297-298. 

33 At p, 233. 

23 At p. 235. 

24 Le Mariage en Droit Canoniqua (ind ed., 1929), Vol. 1, p 342 [sic]. The 
correct page reference Is pp. 334-335. 
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form of pressure to physical violence, accompanied by threats of 
death.” ** 

Secondly, not only did the court require fear but fear of very 
limited and specific dangers, Only if there was a threat of imme- 
diate danger to life, limb or liberty would a petition succeed. This 
was inconsistent with the primary aspect of the decision m Scott v. 
Sebright where fear of social and financial ruin and exposure was 
held to be quite sufficient, The explanation for the narrow class of 
dangers is no doubt to be found in the types of case out of which 
this limitation arose. In three cases between 1953 and 1970 the 
English courts had been faced with petitions where the alleged 
duress stemmed from fear of conditions operating under a totali- 
tarian régime in Eastern Europe."* The courts were clearly anxious 
not to encourage marriages whose primary object was the evasion 
of the immigration or emigration laws of a foreign country by 
allowing parties to such unions to have them set aside as soon as this 
limited purpose had been accomplished. Therefore in H. v. H., in 
which a Hungarian girl had married a French citizen in order to 
obtain a foreign passport, Karminski J. (as he then was) had pointed 
out that: “If the present case were devoid of the element of fear 
I should be compelled to find that the parties to the present suit 
intended that the petitioner should become the wife of the 
respondent.” 37 

The type of case which Karminski J. was concerned to distin- 
guish is exemplified by the South African decision in Martens v. 
Martens." Here, it was held that a marriage by a Greek woman to 
a South African man with the sole purpose of giving the woman 
the right to enter South Africa so that she could live with another 
man (who was already married) was perfectly valid despite the 
mental reservations of the parties, A declaration of nullity was 
refused. Karminski J. expressed clear approval of this result. 

This, then, explains the crucial passage in the judgment of Simon 
P. in Szechter v. Szechter which carried such heavy weight with 
the Court of Appeal in Singh. In Szechter a young Polish girl had 
married a distinguished Polish historian as part of a carefully 
planned scheme to obtain her release from prison and her escape 
from Poland. Simon P., in a passage already quoted, stated: “It is, 
in my view, insufficient to invalidate an otherwise good marriage 
that a party has entered into it in order to escape from a disagree- 
able situation, such as penury or social degradation.” Fear of im- 
minent danger was needed if duress was to be established in a case 
of this kind. However, the principles used in dealing with these 
products of political pressure are totally inappropriate for handling 


a6 [1944] IR. 35, 42, For the liberal canon law doctrine of “ reverential fear” 
soo Joyce, Christian Marriage (1933), pp. 80-81; Sheed, Nullity of Marriage (1959), 
pp. 75-78; Bouscaren, Ells and Korth, Canon Law (4th ed., 1966), p. 576, 

36 H. v, H. [1954] P. 258 (Hungary); Porojete v. Parojete [1959] 1 AN BR. 1 
(Yugoslavia); Srechter V. Szechter [1971] P. 286 (Poland). 

ty [1954] P. 258, 269, 33 [1952] 3 S.A.L.R. 771. 
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the more subtle pressures which arise within the family and which 
derive from traditional customs. 

Thirdly, the court in Singh v. Singh seems to have felt that the 
petitioner should have taken some positive action to show her 
resistance to the civil ceremony. As Davies LJ. interjected during 
the course of the argument: “But she never protested or screamed 
or sobbed or desisted at the ceremony.” ** However, the type of 
reaction induced in these circumstances will obviously depend upon 
individual temperament and in earlier cases such resigned acceptance 
of the situation has not always constituted a bar. In Ford v. Stier, 
for instance, the following exchange took place between the judge 
and the petitioner °°: 


Judge —‘ Why did you not refuse to go through with the 
ceremony? ” 

Petitioner—" I said I did not want to go through it.” 

Judge —“ Why did you not refuse and walk away? ” 

Petitioner—“ I thought it would be all right.” 

Judge —“ What did you think it meant? Did you not think it 
bound you? ” 


Petitioner—* I thought we only became engaged. I had only known 
Mr. Stier for about three weeks.” 


As already explained the petition was granted in that case, one 
of the grounds being that the girl was so much under the influence 
of both her mother and the respondent that she was not a free 
agent. However, the argument that the petitioner believed during 
the ceremony that she was only becoming engaged might perhaps 
have been raised to good effect in Singh. This is because Sikhs do 
not believe they are properly married until they have been through 
the religious service which usually takes place a week or so after 
the civil ceremony in a Sikh temple. Support for this line of argu- 
ment comes from the parallel Jewish case of Kelly v. Kelly.” Here 
the parties who were both Jews were married in a register office. 
The apparent reason for this was that the dowry contributed by the 
bride’s father was to consist of a lease of a tobacconist’s shop and 
the civil ceremony would enable the lease to be prepared quickly 
in her married name. Later the couple would marry according to 
the usual Jewish rites in a synagogue, However, all these plans 
eventually came to nothing, the parties never cohabited and the 
wife sought a declaration of nullity. She alleged that she went 
through the ceremony believing it to be only a step towards matri- 
mony and that there could not be a valid marriage unless and until 
the Jewish rites and religions ceremony were performed, which 
never happened, 


39 At p, 228. 

30 [1896] P. 1 atp. 3. 

31 (1933) 148 L.T. 143, For non-consummation cases arising out of refusal to go 
through the later religious ceremony, se Jodla v. Jodla [1960] 1 All ER. 625 
Roman Catholics) and Kaur v. Singh [1972] 1 All E.R. 292 (Sikhs), 





416 THR MODERN LAW REVIEW [VoL 42 


` There was, of course, no evidence of duress in this case and the 
superintendent registrar testified that he had been asked specifically 
by the petitioner whether the register office marriage would be a 
valid marriage and had naturally given an affirmative reply. Never- 
theless Lord Merrivale P. pronounced a decree of nullity on the 
grounds that since the parties were Jewish and there had been no 
consummation after the civil ceremony it was likely that the peti- 
tioner believed the register office marriage was merely a betrothal. 

Possibly therefore if the wife in Singh had explained her lack of 
open protest at the civil ceremony on the basis that this stage was 
not the really significant one for people of her religion she might 
have succeeded with her petition. She did, after all, express her 
refusal to go through the religious ceremony in the most absolute 
terms, despite the disloyalty to her parents and the breach of tradi- 
tional custom which this involved. 

Fourthly, in Singh, Megaw L.J. echoed the statement of Kar- 
minski J. in H. v. H. that the principles governing duress are strict 
and not to be rashly extended.** He also quoted Rayden” to the 
effect that the burden upon a party seeking to impeach a marriage 
for want of consent is heavier than in the case of impeaching a 
commercial contract, Interestingly, perhaps the best statement of 
the reasons why the courts should not lightly set aside an apparently 
valid marriage comes from the judgment of Lord Merrivale P. in 
Keily v. Kelly. He declared: 

“In a country like ours, where the marriage status is of very 

t consequence and where the enforcement of marriage laws 
in a matter of great public concern, it would be intolerable if 
the marriage law could be played with by people who thought 
fit to go to a register office and subsequently, after some change 
of mind, to affirm that it was not a marriage because they did 
not so regard it.” ** 


Certainly there are sound policy reasons for retaining the pre- 
sumption of marriage which exists at common law and for dis- 
couraging attempts by unscrupulous persons to manipulate the 
marriage laws for their own temporary ends. Moreover, the general 
‘public should be encouraged to treat marriage as a serious matter 
and not as a venture to be entered into lightly. However, it is surely 
open to question whether Singh was an appropriate case for the 
Court of Appeal to choose to enforce these standards. English 
family law is no longer imbued with the harsh doctrines of the past. 
Its new philosophy is the attainment of individual happiness so far as 
this is consistent with the well-being of others. In Singh the husband 
did not contest the petition and may be assumed to have taken no 
`- further interest in the wife after her refusal to go through the 
religious ceremony. The court’s decision condemned the wife to 
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33 Rayden on Divorce (11th ed, 1971), p. 118. 
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a marriage that was from its inception an “empty shell,” despite 
the avowed policy of the law to destroy such unions.?* No divorce 
would be available for at least three years.’* It is true that the hus- 
band could, if he wished, bring a successful petition for nullity on 
the grounds of the wife’s wilful refusal to consummate the mar- 
riage,?’ but he may simply have gone abroad and disappeared. 

It is submitted that in cases such as Singh v. Singh the public 
interest is best served by granting annulments.** Provided there is 
cogent evidence of one party’s unwillingness, it should make no 
difference whether this springs from fear of death ** or appreben- 
sion of social ostracism within the family.*° There should be no 
great difficulty in rejecting cases that are devoid of merit. For in- 
stance, were an English girl who had been brought up in England 
to seek a nullity petition on grounds of parental pressure she would 
have to provide evidence of the same weight and carrying the same 
conviction as that furnished of Sikh custom and the wife’s rejection 
of the subsequent religious ceremony in Singh. Almost certainly 
there would need to be evidence of very specific threats made by 
her parents of a sufficient degree of unpleasantness to satisfy the 
court that her will was overborne and that she did not act as a free 
agent. A second safeguard against the risk that the courts will be 
inveigled into annulling marriages on the flimsiest pretext exists in 
the form of section 13 (1) of the Matrimonial Causes Act 1973. 
This provides that no decree can be granted where the petitioner, 
with knowledge that it was open to her to have the marriage avoided, 
has so conducted herself in relation to the respondent as to lead 
him reasonably to believe that she would not seek to do so and it 
would be unjust to the respondent to grant the decree.*! In any 
event proceedings must be commenced within three years from the 
date of the marriage.” 





ee ATOR REPONN "Tho Field of Choice,” paras die 
36 In the abssnco of proof of exceptional hardship suffered by the petitioner or 
exceptional depravity on ithe; part: of. the-remoddent -Ma trimonial Cause Act 1973, 


ge Matrimonial Causes Act 1973, m 12 (b). 

** Compare tho annulment granted in similar circumstances In 1968 by Park J. in 
the unreported case of Khusat ja Bi, referred to by Pearl, “ t Marriages : 
Some Legal Problems" (1972-73) New Community 67, T2. In Singh's case the 
argument in favour of annulment is strengthened by the fact that the husband's 
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42 Matrimonial Causes Act 1973, s. 13 (2). 


418 - THE MODERN LAW REVIEW [VoL 42 


Finally, although the point was not touched upon by the Court 
of Appeal, it seems important to consider the broader question 
raised by the facts of Singh which is whether or not the English 
courts should, as a matter of policy, uphold foreign customs and 
attitudes. Viewed from this angle, can the Court of Appeal’s decision 
be held to represent an enlightened and tolerant approach to a 
foreign culture, maintaining family unity among the Sikh commu- 
nity rather than imposing Western values and ideals? In recent 
years the courts have increasingly pursued this type of approach 
in family law, recognising talak and instant consensual divorces,“ 
foreign marriages which are contrary to our rules governing capa- 
city,“ polygamy,“ the significance of religious ceremonies,“* and 
the stigma attached to divorce in communities abroad.“ However, 
the important distinction is that in Singh it was not the foreign 
custom of arranged marriages which was in fact implemented. The 
Sikh marriage never took place because the girl refused to go 
through the religious ceremony. Therefore the Court of Appeal can 
in no sense be credited with having adopted a broadminded approach 
to a different cultural practice, Rather, an alien English marriage 
was thrust upon the petitioner against her will: On the other hand, 
had she actually participated in the religious ceremony, having pre- 
viously met her husband at the civil ceremony, there would be for- 
midable difficulties in her way if she still wished to petition for 
nullity on the grounds of parental pressure derived from Sikh 
custom. Here the courts would be justified, in the absence of fear, 
in upholding both the foreign custom and the validity of the 


marriage. 
To sum up, then, on this first part of Lord Penzance’s definition, 
it seems clear that if recent precedents are adhered to there may 
still be cases in which a person who does not enter matrimony of 
his or her own free will may nevertheless be bound by the marriage. 
This is surely wrong. It is contrary to the Universal Declaration of 
Human Rights, the Convention on Consent to Marriage and the 
International Covenant on Civil and Political Rights, all of which 
require the “free and full consent ” of the intending spouses.“ 


2. “For LIFE ” 


At the time when Hyde was decided the 1857 Matrimonial Causes 
Act had been in operation for almost a decade and hence the grant- 


acaiesionr © Qureshi [1971] 1 All ER. 325; Varanand v, Varanand 
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44 Soo e.g. Cheni v. Cheni [1962] 3 All E.R. 873; Mohamed v. Knott [1968] 2 
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45 Soo e.g. Srinivasan Vv. Srintyasan [1946] P. 67; Imam Din v. Natonal! A sete 
tance Board [1967] 2 Q.B. 213. 48 Seo.e.g.| Kaur v. Singh [1972] 1 All ER. 292. 
47 See e.g. Banik v. Banik [1973] 1 W.L.R. 860. 
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ing of divorce decrees was already a familiar function for an Eng- 
lish court, How then could Lord Penzance have included within his 
definition of legal marriage the requirement derived from Christian 
doctrine that it be “ for life”? The suitability of this phrase has, 
of course, become even more doubtful today now that divorce is 
so much more freely available. The stage has already been reached 
where the vast majority of divorces will be obtained by means of 
what is, in effect, an administrative rather than a judicial 
proceeding.“* 

Some guidance on this question is available from the case of 
Nachimson v. Nachimson ® which concerned the recognition of a 
Russian marriage contracted under the Bolshevik law of 1918. At 
the time of their marriage both parties to the case were domiciled 
in the U.S.S.R. and their union was registered in the register of civil 
marriages. However, under the law of 1918 the marriage might be 
dissolved merely by the registration of the mutual consent of the 
spouses, In the absence of mutual consent an application had to be 
made to a court, but the judge had no discretion in the matter; 
there was no need to furnish grounds for the dissolution and the 
judge was bound to make a decree dissolving the union. 

In proceedings in England by the wife for a decree of judicial 
separation Hill J. held that he possessed no jurisdiction over the 
union because it did not fall within Lord Penzance’s definition of 
marriage. In his view the union was not “for life” but “at will.” 
Hill J. summarised his conclusion as follows: 

“In Christian marriage . - . and in marriage recognised as such 
by English law, the parties are bound to one another until 
death, unless the State dissolves the bond. In i under 
the Russian law the parties are bound to one another until 
death or until one (or both) desires a dissolution and procures 
the ministerial act of State which gives legal force to the desire. 
In the one case the promise is: ‘I take you for my spouse until 
death us.’ In the other it is: ‘I take you for my spouse 
R until death or the choice of either parts us.’ ” ® 


This decision was promptly reversed by the Court of Appeal 
which held that Hill J. had confused the essence of marriage with 
its dissolubility. Following certain observations of Lord Brougham 
in Warrender v. Warrender * the court concluded that the con- 
tract of marriage did not include the conditions of its defeasance 
since the dissolubility of a marriage was to be determined by the 
lex domicilii for the time being of the parties, not the lex loci con- 
tractus. A second reason given was that there was no fundamental 
difference between divorce in England and divorce in Russia. Romer 
L.J. explained that English law-allowed a spouse to come to court 
and express a desire to have the marriage dissolved, adding ‘‘ The 





49 Seo Matrimonial Causes Rules 1977, rr, 33 (3) and 48 (special procedure) . 
#0 [1930] P. 85, 217. 
51 [1930] P. at p. 98. 52 (1835) 2 CL & F. 488. 
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Court has, of course, to be satisfied that the particular circum- 
stances have arisen, but, having been so satisfied, the Court has in 
general no discretion in the matter.” 5 

The Court of Appeal’s decision, while eminently satisfactory on 
both legal and policy grounds, possesses a certain irony. As a staunch 
protestant Lord Penzance would certainly have opposed the system 
of “free marriages” introduced by the Bolsheviks with just as 
much vehemence as he did the Mormon marriage to which Mr. 
Hyde was a party."* Indeed in a letter to The Times of April 30, 
1891, he specifically rejected the idea of divorce on grounds of in- 
compatability and endorsed the following statement of Lord Stowell 
made in 1790: 


“[I]jt must be carefully remembered that the general happiness 
of the married life is secured by its indissolubiiity, When people 
understand that they must live together, except for a very few 
reasons known to the law, they learn to soften by mutual ac- 
commodation that role which they know they cannot shake off, 
they become good husbands and good wives, from the necessity 
of remaining husbands and wives, for necessity is a powerful 
master in teaching the duties which it imposes. If it were once 
understood Pao mutual disgust, married persons might 
be legally many couples who now pass through the 
world pa ght mutual comfort, with attention to their common 
offspring, and to the moral order of civil society, might have 
been at this moment living in a state of mutual unkindness, in 
a state of estrangement from their common offspring.” ** 


A further problem is created by the fact that in Nachimson the 
Court of Appeal appeared to attach considerable significance to the 
original intention of the spouses themselves that their union should 
be lifelong.** Thus Lord Hanworth M.R, pointed out that “ [t]he 
petitioner stated in evidence that when she married she intended 
the union to be for life,” *" while Lawrence LJ. declared: “ Mr. 
Dovrin, the leading expert in Russian law, stated that, according to 
the relevant Russian law any agreement made between, the parties 
when entering into a marriage about its duration would be 
absolutely void... .” ** 

He went on: 


“ The present case might, possibly, have assumed a different 
complexion if it could have been proved, either that the parti- 
cular marriage in question had in fact been a mere sham and 
a mere cloak for casual intercourse or else that the relevant 


ie ioe 
eee te Mee ene Ves ee 47 L-O-R- at p: R 
“A Soviet husband may lawfully take as many wives as he pleases; provided tha 
balore cach auccecdlia ‘welling ha pose’ throogh. the facile Totale of divorce. 
Polygamy, concurrent or consecutive—what fs the moral difference? ” 
55 Evans v. Evans (LTO) 1 Magg Con. 35, 36-37. 
s6 This approech received the approval of Vesey-Fitrgeraki—tee (1931) 47 LQ.R. 


5T At p. 25. s3 At p, 230. 
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Russian law was such that all marriages celebrated whilst it 
was in force were only marriages in name conferring no status 
and entailing no obligations. The evidence, in this case, how- 
ever, completely negatives the existence of either of these 
conditions.” *° 


Romer L.J. remarked that he could not see why ‘“‘ two decent- 
minded people, who happen to be resident [in Russia] and get mar- 
ried in the only way that law permits, should not be regarded as 
intending to be entering into a union for life.” *° Despite this it 
seems clear that there is no requirement in English law that the 
parties must intend their union to last for life if it is to qualify as 
a valid marriage. Marriages the sole purpose of which is to enable 
a child to be born legitimate ** or to legitimate a premarital child *’ 
or to acquire British nationality * or to facilitate entry into the 
United Kingdom “ or to confer a “right of abode” here ** appear 
‘to be fully recognised. On the other hand, it is true that any agree- 
ment between the parties to limit the duration of their marriage 
-would be against public policy and unenforceable.** 

Obviously it would be more accurate to enlarge Lord Penzance’s 
definition by using the words “for life (or until the grant of a 
decree of annulment or divorce).” However, this might justiflably 
be attacked as tending to sacrifice the quality of idealism for legal 
pedantry. Yet, to retain the bare phrase “ for life” is totally lack- 
ing in realism and purports to hide the perhaps unpalatable fact 
-that our divorce rate is currently showing a repid and unpreceden- 
ted increase.*’ A compromise solution might be to introduce the 
neutral words “of indeterminate length” in place of “for life,” 
‘but better still, the expression “‘for‘life’’ could simply be omitted 
from the definition altogether. 


3. “ONE MAN AND ONE WOMAN ” 


The public interest which was aroused during the 1960s by the activi- 
ties of April Ashley, culminating in the decision in 1970 in Corbett 
v. Corbett (orse. Ashley), has recently been reawakened by the 


59 At p. 233. so At p. 244. 

#1 Bromky (5th ed.), p. 15. 

62 Jackson, The Formation and Annulment of Marriage (2nd ed., 1969), pp 
296-297. 

63 Seo Messina v. Smith [1971] P. 322, 329. 

64 H. v. H. [1954] P. 258; Silver v. Silver [1955] 1 W.L.R. 728; Jackson, op. at. 
PP. Fe gen Rogers, “ Sham Marriages ” (1974) 4 Fam. Law 4. 

Seo Immigration Act 1971, 8. 2 (2); i Yro mith +0 sue Daily Express, 
TA 1376- The, hangos the Immigration Rules laid before Parliament on March 
22, 1977, eemal m “ marriages of convenience ” operato not by invalidating the 

but by denying the person concerned leave to remain here on an exten- 

‘gion of his stay. For the debates on the changes In the Rules, see H.C. Deb., Vol, 932, 
cola, 1333-58 ; "HL. Deb., Vol 383, cols. 205-231. 

s6 Dagg V. Dagg (1882) 7 P.D. 17. See also Cheni v. Cheni [1962] 3 All BR. 
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publication of Jan Morris’ autobiography Conundrum.** Both April 
Ashley and Jan Morris are “‘ transsexuals ” and the difficulties fac- 
ing such people in the context of matrimony provide a good reason 
for a careful examination of the third portion of Lord Penzance’s 
definition. 

A transsexual is a person of one biological sex who has an extre- 
mely powerful urge to become a member of the opposite sex to the 
fullest extent possible, Transsexuals have a history dating back to 
early childhood of seeing themselves as members of the opposite 
sex and this persists even though they are brought up normally in 
their own sex.'° This goes on until they come to think of themselves 
as females imprisoned in male bodies, or vice-versa, and leads to 
intense resentment of and dislike for their own sexual organs, which 
constantly remind them of their biological sex. The difficulties under 
which they live result in various psychological conditions such as 
anxiety and obsessional states. They do not appear to respond favour- 
ably to any form of psychological treatment and after using oestro- 
gen to promote development of feminine breasts, many of the 
biological males undergo surgical operations involving the removal 
of their genitals and the construction of an artificial vagina. 

In Corbett v. Corbett April Ashley who had undergone just such 
an operation later went through a ceremony of marriage with 
Arthur Corbett. Corbett knew of the operation but when the rela- 
tionship subsequently foundered he petitioned for a decree of nullity 
on the ground that April Ashley was, in fact, a male, Ormrod J. 
held that a person’s biological sex is fixed at birth by reference to 
chromosomes, gonads and genitals and that it cannot subsequently 
be changed either by the natural development of organs of the 
opposite sex or by medical or surgical means. He accepted that 
doctors might ‘‘ assign” a person to another gender for purposes 
of treatment and that government authorities might make similar 
arrangements, for example with reference to national insurance. 
However, marriage “is the institution on which the family is built, 
and in which the capacity for natural hetero-sexual intercourse is 
an essential element.” " He held that April Ashley was incapable 
of ordinary and complete intercourse, adding—‘‘In my judgment, 
it is the reverse of ordinary, and in no sense natural. When such a 
cavity has been constructed in a male, the difference between sexual 
intercourse using it and anal or intra-crural intercourse is... to be 
measured in centimetres.” "? 

The first criticism that can be made of this decision is that it over- 
emphasises physical criteria for the determination of sex at the 
expense of psychological factors." The important aspect of gender 

** (1974), See also the case of the American tennis player Renee Richards re- 
ported in The Times, October 29, 1976, p. 13. 70 See e.g. Conundrum, p. 9. 

Tl At p. 105. T3 At p. 107, 

™ Seo Kennedy, “ Transsexualism and Single Sex Marriage” (1973) 2 Anglo- 
American Law Review 112, 115-116, 121; Green, “ Transsexualizm and Marriage ” 
(1970) 120 New L.J. 210, 
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identity is totally ignored. Both April Ashley and Jan Morris, for 
instance, have felt an overpowering need to act and live as women 
and have taken on female roles in society with considerable success. 
No doubt Ormrod J. was influenced by the fear that if gender iden- 
tity were to be afforded pre-eminence this might lead to the recog- 
nition of marriages between homosexuals. However, there would 
surely be little difficulty in drawing the line at transsexuals who had 
actually undergone the surgery already described." It seems un- 
likely that anyone would take such a drastic step unless driven by 
the inner compulsion which is the hallmark of the genuine 
transsexual.” 

Secondly, Ormrod J. accepted that sex was an essential element 
not only of marriage but also of certain sexual offences. However, 
his decision that the law will not recognise any change of sex in 
these areas seems certain to lead to quite absurd results. On this 
‘basis April Ashley could neither be the victim of rape nor could 
she be charged with soliciting as a prostitute under the Street 
Offences Act 1959.7" 

Thirdly, the identification in the judgment of marriage with the 
capacity for natural hetero-sexual intercourse clearly cannot be 
sustained. One spouse might, with the full knowledge of the other, 
be incapable of intercourse by reason of age, infirmity or injury, 
yet the marriage is certainly not ipso facto void." 

Fourthly, the refusal by Ormrod J. to recognise intercourse involv- 
ing an artificial cavity in place of a vagina as constituting vera copula 
is inconsistent with the earlier case of S.Y. v. S.Y." In that case it 
was decided in the Court of Appeal that a wife who had only an 
abnormally small vagina was not incapable of consummating her 
marriage because it was possible for her to undergo a plastic opera- 
tion to have it enlarged. The court also held that if she had had no 
vagina at all vera copula could still have been achieved following 
the construction of an artificial vagina. It is true that the latter 
conclusion reached by the Court of Appeal was technically obiter 
and this point was seized upon by Ormrod J. in an attempt to justify 
his departure from a ruling which would otherwise have been 
binding upon him.” However, there cannot be the slightest doubt 
from the judgment of Willmer L.J. in S.Y. v. S.Y. that he had given 
the most serious consideration to his dicta on this point and that 
he had undertaken a very thorough review of all aspects of the 
question. His carefully reasoned opinion should not have been so 
lightly dismissed. 

Despite these formidable objections the law remains virtually 





74 See Kennedy at pp. 127-130. 


< 15 coe Conundrum, pp. 154-155. 

Seo Kennedy, at p. 1 She would similarly be incapable of committing adul 
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Sexual 


78 [1963] P. 37. 19 [1971] P. 83, 107-108. 


424 THE MODERN LAW REVIEW [VoL 42 


unaltered today. The decision in Corbett was considered both by the 
Law Commission *° and by Parliament," but when the Nullity of 
Marriage Act was enacted in 1971 it contained as one of the 
grounds for nullity that “the parties are not respectively male and. 
female.” *? Mr. Sam Silkin stated in the House of Commons that by 
using such neutral terminology, rather than referring to the sex 
of the parties specifically, the way would be left open for a future 
court, relying on further developments in medical knowledge, to 
place greater emphasis upon gender in determining whether a 
person was to be regarded as male or female.’ Meanwhile operated 
transsexuals are placed in a particularly unenviable position." 
Having accomplished their longing to live in society as nearly as 
possible as full members of the opposite sex to that in which they 
were born, they find that the emotional security and public recog- 
nition provided by marriage are denied them. By contrast, if a trans- 
sexual undergoes surgery after marriage this in no way invalidates 
the existing marriage despite the incongruity of both partners 
appearing to be of the same sex, and undoubtedly being of the same 
gender. A divorce can, of course, be obtained on the basis of two 
or five years’ separation. 

There would seem to be a clear need for Corbett’s case to be 
overruled by a higher court so that at least an operated transsexual 
may be regarded by the law as having changed sex so far as capa- 
city to marry is concerned. A strong lead in this direction has 
recently been given in the United States by the decision of the Appel- 
late Division of the Superior Court of New Jersey in the case of 
M.T. v. J.T.** In that case the husband defended a claim for main- 
tenance brought by his wife by alleging that as an operated trans- 
sexual who had been born a male she could never have been validly 
married to him. Judge Handler, accepting that the parties to a 
marriage did have to be of the opposite sex. rejected the reasoning 
of Ormrod J. in Corbett v. Corbett and upheld the wife’s claim. The 
core of his judgment is contained in the following passage: 


“Our departure from the Corbett thesis is not a matter for 
semantics. It stems from a fundamentally different understand- 
ing of what is meant by ‘sex’ for mamtal purposes... . The 
English court believed, we feel incorrectly, that an anatomi 

change of genitalia in the case of a transsexual cannot ‘ affect 
her true sex.’ Its conclusion was rooted in the premise that 





+ Law Commission Report No. 33 ‘Nullity of Marriage,” pp. 15-16. 

81 H.C. Deb., Vol, 814, cols. 1827-1854, 

83 s, 1 (c); now s. 11 (c) of the Matrimonial Causes Act 1973. 

a3 H.C. Deb., Vol. 814, col. 1852, 
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sexuaiism and Its Management,” Nursing Mirror, March 24, 1977, pp. 45-47, 
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‘true sex’ was required to be ascertained even for marital 
purposes by biological criteria. In the case of a transsexual follow- 
ing aia however, according to the expert testimony pre-. 
sented here, the dual tests of anatomy and gender are more 
significant. On this evidential demonstration, therefore, we are 
impelled to the conclusion that for marital purposes if the 
anatomical or genital features of a genuine transsexual are 
made to conform to the person’s gender, psyche or psycholo- 
gical sex, then identity by sex must be governed by the congru- 
ence of these standards. Implicit in the reasoning underpinning 
our determination is the tacit but valid assumption of the lower 
court and the experts upon whom reliance was placed that for 
purposes of marriage under the circumstances of this case, it 
is the sexual capacity of the individual which must be scruti- 
nised. Sexual capacity or sexuality in this frame of reference 
requires the escence of both the physical ability and the 
psychological and emotional orientation to engage in sexual 
intercourse as either a male or a female.” ** 


The judge concluded by saying that if sex reassignment surgery 
-was successful he could see “no legal barrier, cognisable social 
taboo or reason grounded in public policy ” to prevent a post-opera- 
tive transsexual from marrying in accordance with the change. It is 
earnestly hoped that the English Court of Appeal will take a similar 
line on this question as soon as the opportunity arises." 


4. “To THE EXCLUSION OF ALL OTHERS ” 


The final part of Lord Penzance’s definition is perfectly accurate in 
relation to marriages contracted in England.** The only recognised 
form of marriage is a monogamous one and hence all marriages 
contracted here are monogamous even if the personal law of the 
parties permits polygamy."* A purported marriage celebrated accord- 
ing to polygamous forms in an unregistered building would automa- 
tically be invalid as a contravention of the formalities laid down in 
the Marriage Act 1949." 

A person who is already lawfully married cannot contract a sec- 
ond valid marriage in England during the subsistence of the first.” 





86 At pp. 86-87. 
®7 Cf, the recent South African decision in W. v. W. 1976 (2) S.A. 308 which 
slayishly followed Corbett despite the fact that local legislation had permitted trans- 


supplied before a marriage officer could solemnise the marriage. The decision is 
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Review 963. 

ss For the attitude of Engtish law towards polygamous marriages contracted 
abroad, sco Poulter, “ Hyde v. Hyde: A Reappraisal ” (1976) 25 LC.L.Q. 475. 

6® Dicey and Morris, Conflict of Laws (9th ed., 1973), pp. 279-281; Ohochuku v. 
Ohochuku [1960] 1 W.L.R. 183. 
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In certain circumstances participation in the second “ marriage ” 
ceremony may lead to a conviction for bigamy." 


CONCLUSIONS 


The criticisms that have been levelled against the interpretations 
which the courts have placed upon two of the four parts of Lord 
Penzance’s definition do not involve any indictment of the definition 
itself. Marriage is and ought to be a voluntary union. “ Voluntary ” 
should, however, be given a broader meaning than the one allowed 
by the very restricted concept of duress adumbrated in Singh’s case. 
Secondly, the requirement that marriage be between a man and 
a woman should probably remain, at any rate for the time being. ` 
However, the trend would seem to be in the direction of recognising 
homosexual marriages sometime in the future. The identification 
in the public mind of marriage with the procreation of children 
appears to be declining in the face of the campaign for sexual 
equality in employment and growing anxieties about overpopulation. 
Ten years have now elapsed since the Sexual Offences Act 1967 per- 
mitted homosexuals over the age of 21 to pursue their sexual 
activities in private and if marriages between homosexuals can 
provide them with emotional fulfilment, some degree of stability 
and a sense of economic security there would appear to be positive 
benefits for society in authorising them.” At all events, psycholo- 
gical and anatomical factors should be accorded greater significance 
in determining who is a man and who is a woman, and post-opera- 
tive transsexuals, at least, should be permitted to marry in confor- 
mity with the changes that have occurred in their bodies. 

The major difficulty in the definition lies in the inclusion of the 
words “ for life ” not only when we live in a predominantly secular 
society but also at a time when the number of divorces in England 
and Wales has more than doubled between 1970 and 1976 * and 
when for every 10 marriages there are nearly three divorces. The 
problem is accentuated in relation to the definition currently used 
in connection with register office marriages because the phrase “ for 
life ” is juxtaposed with the words “ to the exclusion of all others.” 
Yet a quarter of all marriages now involve at least one divorcee and 
as many as half of the marriages in register offices are, in fact, 
remarriages,** 

It appears to be the practice of some superintendent registrars to 
omit any mention of the words “to the exclusion of all others” 
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4 Offences against the Person Act 1861, s. 57; Smith and Hogan, Criminal Law 
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when they are addressing a couple one or both of whom have 
already been divorced. However, this phrase is intended to relate to 
the prohibition against bigamy and the Registrar General’s Office 
has indicated that it does not approve of this part of the formula 
being omitted.** Nevertheless, since the words used in the introduc- 
tory address given by superintendent registrars are not prescribed 
by statute and have merely been circularised by the Registrar 
General for the purposes of guidance, there is obviously room for 
discretion in their use in particular cases. Where the formula as 
a whole might cause offence or distress to the parties, for instance 
in the case of a death-bed marriage, superintendent registrars have 
already been advised by the Registrar General to omit it." In view 
of this, surely in weddings involving one or more divorcees at any 
rate, it would be tactful for the words “for life” to be omitted 
as a matter of course. At present, however, the practice of indivi- 
dual superintendent registrars seems to be about as diverse as it 
could be." Some of them omit the words “for life” where a 
divorcee is remarrying while others now omit these two words from 
all their ceremonies.” Some leave out the whole formula altogether 
in the marriage of a divorcee, while there are others who retain it 
in its entirety in such cases specifically in order to encourage the 
parties to aim for permanence the second or third time round. 

On the wider question, might it not be preferable in the interests 
of truth for the words “for life” to be omitted in relation to all 
civil marriages, not only in the address given by superintendent 
tegistrars but also as a matter of legal definition? Attention might 
then be turned, more profitably, to informing and educating couples 
embarking on matrimony about the obligations they are under- 
taking, the problems they are likely to face, ways and means of 
solving them (including the facilities and objectives of family plan- 
ning and marriage counselling organisations) and the basic legal 
rules which will govern the central aspects of their marital relation- 
ship. Such information could perhaps best be made available in a 
small booklet prepared under the joint supervision of the Marriage 
Guidance Council, the Law Commission and the Registrar General’s 
Office which could be issued automatically whenever an application 
to marry was notified. If a couple found difficulty in understanding 
parts of the booklet superintendent registrars could be available to 
clarify the position, but obviously they should not be shackled with 
the onerous and often unproductive duty of going through the 
whole booklet with everyone as a matter of course. A government 





ss Private communication from General Register Office, April 27, 1976, 

97 Ibid. 

®8 Tho information presented here is based on interviews with a number of super- 
intendent registrars in Hampahire and 

8° This is the approach adopted in a new document sent to superintendent re- 
gistrars carly in 1976 by inspectors from the General Register Office, entitled 
“ Suggested Model Register Office Marriage Ceremony.” The document, as its namo 
indicates, is not a directive. 
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sponsored publicity campaign would have to be mounted so that the 
existence of the booklet became a matter of common knowledge 
and it should also be made widely available in educational institu- 
tions, churches, post offices, citizens’ advice bureaux and so on. In 
this way discussion both at school and within families could be 
stimulated so that education for marriage could be constructively 
promoted. The booklet should examine in straightforward language 
the dangers of marrying too early, the vital importance for a family 
of adequate housing, the main principles relating to the ownership 
and occupation of the matrimonial home, the obligation to provide 
financial support, the responsibility for debts, the operation of joint 
bank accounts, the rules regulating the devolution of property on the 
death of one of the partners and the prohibition of the use of 
violence in family life, ! 

Education and training for parenthood could also be given greater 
encouragement. Obviously parents of children under 16 cannot be 
prevented by law from divorcing at the rate of more than 100,000- 
couples a year," but at least they ought to be told, before they em- 
bark on a family, of the considerable risks both for their children 
and for society at large if their own personal telationship breaks 
down before the children leave school As Alvin Toffler has per- 


mony of marriage is to reflect adequately the interests of society 
at large in the vitality of that institution, it can surely at least be 
argued not only that realism should go hand in hand with romance 
but also that the very emphasis placed by the law on the free and 
voluntary nature of the union should be made more meaningful by a 








1 Other matters that 
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fuller understanding of what the obligations of matrimony and 
parenthood actually entail.” Curiously, at no stage of the proceedings 
are the parties ever asked whether they are entering marriage of 
their own free will and perhaps such a question could also serisibly 
be incorporated into the ceremony.‘ 

To sum up, Lord Penzance’s archaic formula, though neat, is 
now both misleading in one vital particular and at the same time 
somewhat distracting. It misleads through its inaccuracy in the 
intlusion of the words “ for life,” but of greater concern, it simul- 
taneously distracts attention away from a more meaningful cere- 
mony in which people might appreciate the full significance of what 
they are doing and give their willing assent to some of the most 
important commitments they will ever undertake, 


SEBASTIAN POULTER * 
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STATUTES 


PUBLIC LENDING Ricar Acr 1979 


Ir bas long been argued that authors have a legitimate grievance 
in that they receive no financial reward in respect of the reading 
of copies of their works borrowed from libraries.1 An average book 
is borrowed from a public library more than 40 times during its 
lifetime and yet its author receives nothing beyond the royalty 
payment received on the library’s initial purchase of the volume. 
Such & grievance may be regarded as being the more justified in a 
country with a fine library system where there is a strong tendency 
towards the borrowing rather than the buying of books.* The 
Public Lending Right Act 1979 seeks to remedy this situation. In 
introducing it to the Commons, Mrs. Shirley Williams described the 
provision as “an act of simple justice to a profession which has 
added lustre and grace to the country and which has been inade- 
quately rewarded in the past.” * 


Historical Background + 


The Act represents the outcome of pressure to establish the prin- 
ciple of a public lending right which dates from before the last war. 
The first serious scheme was put forward in 1951 by John Brophy 
who proposed that authors should be paid from a central pool 
funded by charging borrowers one penny for every library loan. 
Many unsuccessful attempts to win statutory recognition of the 
principle of the public lending right ensued. In 1960 A. P. Herbert’s 
influence resulted in an attempt to incorporate the right into the 
copyright legislation, and in 1961 and 1964 it was sought to achieve 
its recognition by amendment of the public libraries legislation. In 
1967 an Arts Council Working Party advocated the establishment 
of a centrally funded scheme, under which payments would be 
made to authors on the basis of selective sampling of public library 
holdings, and a 1969 plan, supported by the Department of Educa- 
tion and Science, sought to establish a similar arrangement with the 
difference that the authors’ entitlements would be assessed from 
details of books supplied to libraries to be provided by publishers 
and wholesalers, Neither plan reached the Statute Book. In 1971 


1 See generally Findlater (do, Public Lending Right—A Matter of Justice. It has 
ang leona eb ina i Hbraries did not provide a ready market many books 
would never be published at all; indeed, some 45% of the U.K. turnover of pub- 
lishers Is to local authorities. The present argument assumes the existence of a brary 


3 Public Ifbrariea in this country lend some 600,000,000 volumes annually. In 
West Germany only 160,000,000 volumes are lent and even in the U.S.A. only some 


450,000,000. 

5 H.C.Deb., Vol. 957, col. 1361. 

4 Seo Hobart Paper No. 19, Libraries: Free for All (1962); Mac Farlane [1971] 
JBL. 34; Library Association, Public Lending Right (1974). 
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a Government Working Party was set up to see how it might be 
possible to implement the public lending right by amendment of the 
copyright legislation. Although no legislative proposals were pro- 
duced immediately a Bill to amend the Copyright Act 1956 was 
introduced in 1974 though it failed to gain a second reading in the 
Commons. From 1974 onwards there were a number of determined 
efforts to introduce the public lending right. The various Bills which 
were introduced proposed schemes broadly similar to that envisaged 
by the present Act. A Bill introduced during the 1975-76 session 
was filibustered and during the next session there was no time for 
the enactment of a Bill introduced by Lord Willis. Mr. Callaghan’s 
Government remained in support of the right and during the 
1978-79 session the Government achieved the enactment of its own 
Bil as the Public Lending Right Act 1979. 


The Scheme 


The Act provides for the Secretary of State for Education and 
Science to make a detailed scheme to implement the public lending 
right, this scheme to be brought into effect by Statutory Instrument. 
There is first to be consultation with interested parties (cluding 
representatives of authors and library authorities). The approach of 
seeking parliamentary approval of the right in principle and of 
leaving the details of the scheme to be worked out by civil servants 
after discussion with various groups may well have the consequence 
of avoiding parliamentary consideration of certain “details” 
(especially those relating to the scope of the right) which are of 
considerable importance. It is not yet clear when the scheme will 
be brought into operation but it will, in any case, be some two to 
three years after that date before it is functioning fully. There is 
to be established a central fund from which payment is to be made 
to authors in respect of such of their books as are lent to the 
public by local library authorities. Entitlement to the public lend- 
ing right is dependent upon, and its extent ascertainable by refer- 
ence to, the number of occasions on which books are borrowed. 


The Right 


Payments will be made in pursuance of the public lending right 
created by the Act. The right is that of the author. The scheme 
proposed by the Arts Council Working Party in 1967 involved 
25 per cent. of the money earned by each book being paid to the 
publisher. Several foreign countries also recognise a right on the 
part of the publisher, The Act, however, makes the right available 
only to authors though it can be assigned * and may be disposed 


š One M.P. foresaw that many authors would have to assign their right to their 
publishers under the terms of the contract between them. Tho result would be that 
the publisher would collect the sum due, the public lending right thus becoming 
merely one (small) factor to be taken into account in agreeing the royalty arrange- 
ments: see H.C.Deb., Vol. 959, cols, 513-514. 
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of on death.* The lending right is separate from copyright and is 
distinct in being funded by the State. An author will establish the 
Tight by registration. It will arise from the date of publication of 
the book (or, if later, the beginning of the year in which application 
for registration is made) and, like copyright, will last until 50 years 
after the author’s death.” It can also be renounced and can be 
claimed by another on the entitled person’s behalf. 

The right will extend only to “ books.” Some earlier proposals 
(including the 1976 Bill) had employed the notion of “ works” and 
there was, during the passage of the present Act, some parliamen- 
tary support for extending the right to cover other items like 
cassettse, records, video-recordings and even toys, paintings and 
sculptures all of which are loaned by some public libraries. 

The objections to such an extension were practical. Given the 
method of loan-sampling which the Act employs for the purpose 
of computing authors’ entitlements, inclusion of these other items 
would have posed several difficulties. The pattern of lending of such 
items is clearly more variable than is that for books thus making 
any sampling technique liable to produce distorted results, More- 
over, such works do not carry designations analogous to the Inter- 
national Standard Book Number (ISBN) which has been in use for 
books since 1974 and upon which the envisaged sampling technique 
depends. Some of these other items (e.g. records and cassettes) 
would also cause complication because more than one person (e.g. 
both composer and performer) might claim to be eligible for the 
public lending right. The Report of the Whitford Committee ° 
while recognising the presence of technical problems expressed 
the view that “ gramophone records and video recordings, the lend- 
ing of which may well be detrimental to sales, are just as deserving 
of a lending right as are books... .” 1° 

Section 1 (2) of the Act provides that the scheme shall specify 
the “classes, descriptions and categories ” of books to be covered 
and the Secretary of State indicated ™ that she had it in mind to 
restrict the classes of books included in the scheme, though the 
matter is one for consultation. It would appear from the Parlia- 
mentary discussion that joint authors, translators and photographers 
and illustrators will be excluded from the scheme, at least at first. It 
is unclear how joint authorship will be ascertained. Suppose that 


by the point that the new right, unlike copyright, is state funded, 
* Although performers do not have copyright in thelr performance they do have 


unauthorised reproductions: see the Dramatic and Musical Performers’ Protection 
Act 1958 and Ex parte Island Records Ltd. and others [1978] 3 All BR. 824, 

° Committee on Copyright and Design Law, March 1977 (Cmnd. 6732) paras, 835— 
837. The public lending right issue specifically excluded from the Committee's 
terms of reference. . 

10 Para, 837. 11 H C.Deb.. VoL 957, coL 1365. 
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only one name appears on the cover of a book to which several 
authors have contributed? It seems, however, that only “single, 
identifiable authors ” will be covered, whatever this may mean. 

Only lendings by public libraries will be covered. It was argued 
that other libraries (e.g. private, industrial, school and university 
libraries) should also be covered. The Whitford Committee expres- 
sed the view that “if free library lending is to be covered there 
is an even stronger case for covering lending for profit.” ° The 
exclusion of such non-public libraries was again defended on 
grounds of practicality. There would, however, seem to be a real 
problem in that the amount of borrowing of many technical and 
scholarly books will be grossly underestimated in a scheme restric- 
ted to public libraries, 


The Registrar and the Fund 


The fund from which payments are to be made is to be admin- 
istered by a Registrar of Public Lending Right appointed by the 
Secretary of State for Education and Science, The Registrar will 
not be a civil servant and will enjoy considerable independence." 
He will have a staff, probably of 35 to 40 in number.‘ The 
Registrar will maintain a register showing the books in respect of 
which the cight exists and authors who claim the right must 
register with him. He will determine the amount of money due to 
authors in respect of the right in accordance with the details of 
the scheme, There was much Parliamentary criticism of the crea- 
tion of a new “ Quango.” Mr. Nicholas Ridley said," ‘‘ Today we 
are witnessing the birth of a glorious new quango. As at all acts 
of birth the head [the Registrar] appears first... . then we see the 
glimpse of the body [his staff].” 

The fund is to be established with a grant of £2 million per year. 
It is hoped gradually to increase the sum available,-and section 2 
makes it possible for the Secretary of State, with Treasury consent, 
to effect such increases by statutory instrument laid before, and 
approved by, the House of Commons. The administrative costs of 
the scheme are estimated at £600,000 per year when the scheme 
is fully operative.* Much of the criticism of the Act has centred 
on the high administrative cost of the scheme which, along with 
any administrative cost in the libraries, is to be met from the fund. 
The idea, of course, is that the amount of money in the fund will 


12 Para, 837. 
Ine cepa seh ena Party in tala ig iva eh UTE Ba Ton 
by a committee of authors, publishers and librarians. For the powers of the Rogistrar 
the 


ogards making 

ee ena eee en ave 
the sampling. 

15 H.C.Deb., Vol. 957, coL 1410. 

18 The costs in the early years of the Scheme (when it will not be fully operative) 
aro estimated at £100,000 in the first year rising to £400,000 in the year prior to the 
scheme coming fully into operation. 
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rise considerably in future years with little or no corresponding 
rise in the running costs. Many supporters of the principle of the 
public lending right must, however, deplore the pitifully smal sum 
of which the fund is to be made up initially. 

It has been estimated that some 150,000 authors would be eligible 
to claim the right and that the average sum each would receive 
will be less than £20. It was argued that the scheme should embody 
a maximum (of say £1,000) for any one author so as to prevent a 
small number of popular authors “ scooping ” the bulk of the fund. 
Such proposals show the dilemma inherent in a scheme which 
purports to give authors a payment which is calculated as reflecting 
the extent to which their books are borrowed but which at the 
same time (at least in the eyes of many of its supporters) is 
designed to help the academically and artistically meritorious. There 
is some feeling that the Government might have done better to 
make available through the Arts Council a further range of grants 
for deserving authors." 

Some of these who support the idea of a public lending right 
are opposed to the Act because of a belief that it is wrong that it 
should be paid for by the taxpayer. The alternative method of 
charging borrowers did not, however, command much general sup- 
port though that had been the intention under the original Brophy 
scheme. It has been argued that, the major function of public 
libraries having shifted from providing facilities for self-education 
to affording a leisure activity, charges are justifiable. The Library 
Association expressed fears that, despite the Labour Government’s 
commitment to the central funding of the scheme, eventually 
local authorities may be called upon (perhaps by a different Govern- 
ment) to provide financial support for it. The Association’s earlier 
fear that the already over-stretched library service might be further 
starved of resources needed to pay staff 1 and buy books may not 
then have been laid entirely to rest by the provisions of the Act. 


Assessing Authors’ Shares 


The Secretary of State is to prepare the detailed scheme but the 
Act provides that the method of assessment of the sums payable 
must be one based on sampling the number of loans. The idea is 
to take a relatively small number of libraries (probably 72) and 
to determine which books are being lent, and how often, by refer- 


17 A study reported in the Hobart Paper, supra, note 4, shows that “‘ Hght fiction ” 
in the heaviest demand. The report of the Technical Investigation Group, infra, 
note 20, suggests that under a Joan-based scheme the most popular current adult 
fiction writer could hope for a payment of £1,261 per £milllon in the fund while for 
adult non-fiction the maximum would be only £113. 
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ence to records to be kept by the librarians.** These records are to 
be compiled by recording the ISBNs of books loaned on electronic 
equipment. It is hoped to employ equipment presently in operation 
in some libraries. The Registrar will collect the information and 
from it will determine the sums due to authors who have registered 
with him their names and the ISBNs of their books. 

The effect of the adoption of the loan-sample method is to 
exclude from the scheme reference books which cannot be bor- 
rowed. Moreover, given the relatively small number of libraries to 
be included in the sample there might be problems of gross over- or 
under-estimates of the amounts due to local writers or, say, Welsh 
language writers depending on the libraries included in the sample. 
The Government has recognised the need to keep in mind different 
areas and types of libraries but it is difficult to see exactly how this 
problem is to be obviated. The Library Association also foresees 
some practical difficulties in deciding what constitutes a loan: for 
instance, would a renewal for a friend or relative be regarded as 
a new loan? 

The real alternative to a loan-based scheme is one based on 
holdings or purchases. The Technical Investigation Group °’ set up 
to study the problems of the implementation of the public lending 
right considered the relative merits of the purchase-based and the 
loan-based schemes. The purchase-based scheme would have the 
merit of including reference books and would appear slightly 
simpler to administer. Moreover, because it could collect data from 
all of the relatively small number of points of sale which supply 
the library market, the claims of local authors, etc., could be 
better attended to. The Technical Investigation Group found, how- 
ever, that the purchase-based system would be no cheaper than 
a loan-based scheme. This fact, coupled with the very important 
failing of the purchase-based scheme to reveal the level of use of 
a particular book caused the Group to favour the system adopted 
in the Act. 


Foreign Authors 

The Act does not impose any restriction on eligibility to claim the 
right based on the author’s nationality or place of residence. It has 
been argued that the United Kingdom scheme should be confined to 
United Kingdom citizens, those ordinarily resident in the United 
Kingdom and citizens of those countries affording the right to 
United Kingdom authors."! The argument was based on the fact 
that many countries (including the United States of America) do 





19 Library authorities may be required to provide such information in the form 
required by the Registrar, but they will be entitled to payment from the fund to 
incurred. 


cover expenses 

3° The Group produced a Bluo Paper in March 1975 and a Red Paper in March 
1976. 

31 Lord Willis achieved an amendment to the 1976 Bill to this effect: H.L.Deb , 
Vol. 370, cols, 864-873, 878-890. 
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not recognise a public lending right, while of those that do a 
majority do not afford that right to ‘foreign authors. The Govern- 
ment opposed this view on two grounds. First they felt that the 
United Kingdom’s obligations under international copyright con- 
ventions ** extended to the public lending right even though that 
right is not established under the Copyright Act 1956. If correct 
this would mean that the right would have to be extended to 
authors who are nationals of, or whose works are published in, any 
of the countries which are signatories to the Conventions. The 
Conventions require that the nationals of contracting states enjoy 
the same “exclusive right” as the nationals of the state granting 
the right. It is, however, at least arguable that the public lending 
right is not an “exclusive right” but an additional entitlement 
outside the Conventions. Indeed the public lending right does not 
look like an “exclusive right” since it does not give the author 
control over the lending of copies of his book; he is merely to 
receive financial benefit. The Government also felt that even if 
the international agreements did not require the extension of the 
right to foreign authors the best way to protect the position of 
United Kingdom authors abroad was not to deny foreigners the 
right but to push ahead with international negotiations for recipro- 
cal arrangements on public lending right. The Council of Europe 
has proposed ** a Europe-wide scheme similar to that established 
by the Act for the United Kingdom. The EEC has also produced 
suggestions ** which are more analogous to the present West 
German provisions. 


Foreign Systems *™ ` 


The public lending right has been recognised for some years in 
a number of countries. The Scandinavian countries have long had 
schemes and the right is also recognised in Australia, New Zealand 
and West Germany. Most of the schemes operate separately from 
the copyright law but the West German scheme was introduced 
by an extension of the copyright legislation. There are many dif- 
ferences of detail between the framework established by the United 
Kingdom Act and the various foreign systems. The most striking 
difference displayed by a number of the schemes is that they, unlike 
the United Kingdom system, do not recognise the public lending 
right as an individual right. Under the Norwegian system, for 
instance, no individual payments are made at all. After deductions 
from administrative costs most of the fund is paid to aged authors 
and authors’ widows or paid out in grants to authors of children’s 
books. Under the West German system the fund is distributed to 
authors’ societies who then dispose of the money according to 


22 The Berne Convention and the Universal Copyright Convention. 
218 Payment to Creators for Library Loans (Public Lending Right), Council of 





Europe. 
H Contained in Community Action in the Cultural Sector, BEC. 
25 See Mac Farlane, supra; Dietz (1971) 2 LIC. 285; Dietr (1976) 7 LI.C. 220. 
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their own system. The largest society, WORT, distributes a part of 
its share to a fund for needy authors and a pension fund and then 
pays the residue to individual publishers and authors. 


Conclusion 


The Act will clearly be welcomed by many as at long last 
establishing a right which they feel to have been too long denied. 
Nevertheless disputes are likely to go on about how the payments 
are to be funded and as to who is to have a claim on them. Some 
will continue to agree with the words of the Eerl of Gowrie when 
he said, “In sum the Bill is perfect mish-mash of muddled good 
intention; a perfect little microcosm of the muddied and muddled 
compromises which characterise our mixed economy.” °° 


PETER RUSSELL 
Pamir Davies 





26 HL.Deb., VoL 398, col 1002, 
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REPORTS OF COMMITTEES 


LEGISLATING THE MENTAL Norms 


THERE has during the last few years been an upsurge of interest, 
both “official” and unofficial, in the state of the law relating to 
the treatment of mental disorder and to connected issues. A variety 
of lobbies and interest groups is represented, not least the mentally 
disordered themselves. The points of contention, or at least differ- 
ence, between the various representations of interest are by no 
means coterminous. Indeed, the wide range of separate though 
inter-connected issues in this field of regulation and policy bas led 
to the Department of Health finding itself the target of criticism 
from most if not all quarters. It cannot please all the people all the 
time. In its recently published Review of the Mental Health Act 
1959 (Cmnd. 7320) the Department of Health, together with the 
Home Office (vide in particular the so-called “ criminally dis- 
ordered ”), the Welsh Office and the Lord Chancellor’s Department 
(vide judicial management of patient’s property and affairs, and 
“visitors ”), presents a 110-page survey containing both exposition 
of the present law relating to the treatment of mental ‘disorder 
and associated issues, and also substantial proposals for change in 
the existing law and practice consequent thereon. The White Paper 
was published in September 1978 but did not become generally 
available until some time later due to difficulties at HMSO. 
The Review has recently > been greeted in the Journal of Social 
Welfare Law as unexciting: 
“The Royal Commission whose report led to the 1959 Act were 
clearly aware of the extent to ch the problems of staff and 
clients had been changing including the developments in drug 
and other therapies, growing professional respect and indepen- 
dence and changes in public attitudes. That report was ‘a re- 
sponse to changes in real conditions. This report is little more 
than a discussion of the competing proposals of interested 
groups. There is reference to the problems of fitting persons 
who it is predicted may be violent or troublesome into the in- 
creasingly open therapeutic environments of hospitals (5.3) but 
that is about it. It is just a response; it does not enunciate 
principles, isolate targets or suggest strategies.” 
To differ from this expression of opinion is not to support the line 
which the Review chooses to take, though it is probably fair to 
say that an exclusive statement of future policy would have been 
more exciting only at the price of open confrontation. Ironically, 
however, as in so many statements of intent in relation to hotly 
disputed issues, the group which takes the middle line ends up 
being pilloried by all the rest. The Review is unexciting for dif- 


1 [1978-79] J.S.W.L. 99. 
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ferent reasons, In fact, in many places it is disappointing and even 
frustrating. The Government has tried to stand on two horses with 
the usual painful result. 

Another difficulty which anyone taking a leading role in the 
amendment of law relating to the treatment of mental disorder 
must face is the deadening apathy which serious discussion so 
often encounters. Mental disorder, as a study, involves a considera- 
tion and evaluation of some of the most fundamental social and 
moral norms of which we can conceive. The trouble is that cardiac 
units and kidney dialysis equipment evoke a greater popular 
response: in their own right these advantages to a sophisticated 
and healthy society are to be desired and welcomed. Mental dis- 
order is not very exotic. There is always a lot of talk at periods 
of proposed change, but the plain and regrettable fact is that most 
people do not want to know. The dedicated all-party parliamentary 
group of Members committed to the investigation and possible 
reform of the mental health law is but small in relation to the 
representative power of the whole House. A most worthwhile step 
was recently taken by Mr. Geoffrey Pattie, MLP., who introduced 
as a private member’s bill the short but important Mental Health 
(Amendment) Bill? The Bill contained a limited number of un- 
controversial proposals for reform, notably in relation to duration 
of detention of “sectioned” patients, restrictions on discharge of 
offender-patients, prison transfers, and patients’ mail. It failed to 
get through its Committee stage before Parliament was dissolved. 
But it served the very worthwhile purpose of keeping mental health 
(to use the optimistic form) Jaw in the public, at least the 
parliamentary, eye. 

Tt is all very well having policies. It is quite another to allocate 
the money to implement them in practical form. ‘And it is some- 
thing else again to reserve sufficient funds to enable the implemented 
policy to be achieved successfully. One can read the Review with 
interest and finish up being convinced that nice (if not exactly 
great) things are on the way. But those in favour of reform or at 
least change, in places, will undoubtedly be pitched into a dismal 
gloom when it is reflected how relatively few resources are at 
present channelled into the mental health services, and when it is 
further reflected (this note having been written before the May 
1979 general election) that all political parties are promising tax 
cuts. How is it all going to be paid for? Let us have a look at 
some of the more noteworthy aspects of the Review. In explaining 
its background one can do no better than to refer to the Review’s 
own introduction: 

The Mental Health Act 1959 was based on the Report of the 





2, $ 
dent marvels at the draftsman's choice of title, He did the same thing in the Mental 
Health (Amendment) Act 1975, The amendment of people's mental health is not 
the job of the legislator, whoever else's it Is! i 
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Royal Commission on the Law Relating to Mental Illness and 
Mental Deficiency °’ (the Percy Report). One of the basic pre- 
mises of the Report was that people suffering from mental dis- 
order should, as far as possible, be treated in the same way as 
those suffering from physical illnesses and that compulsion and 
custody sho d be used as little as possible. A of safe- 
guards was proposed for those patients who had t the sub- 
ject of compulsory rs and the Commission erelid that 
decisions on com ee o a ital or guardianship 
should be a medical instead of a ju matter. These pro- 
posals were embodied in the 1959 ee The Act also contained 
a number of general provisions for the mentally ill and handi- 
capped, but over the course of the past 18 years many of these 
have been removed from the Act and incorporated in other 
legislation. For example, Parts I and IT have largely been 
replaced by other Acts, such as the Health Services and Public 
Health ‘Act 1968 {the relevant provisions of which have been 
replaced in the National Health Service Act 1977), the Educa- 
non EES Children) Act 1970 and the Nursing Homes 

ct 1975. 


An interdepartmental committee was established in 1975 to 
review the 1959 Act, and started from the general premise that 
on the whole it had worked well but that some improvements were 
needed and that amendment would benefit all concerned. It con- 
sidered proposals suggested both before and after its establishment," 
published a Consultative Document* in 1976 which it followed 
with a well-attended one-day conference. Among other contribu- 
tions published after the Consultative Document and which were 
considered by the Committee were the second volume of MIND’s 
“ A Human Condition ” on offender patients and the British Associ- 
ation of Social Workers’ ‘‘ Mental Health Crisis Services—A New 
Philosophy.” The White Paper is the result of this consultative 
exercise, Most of its proposals were intended by the Government 
for prompt legislative enactment, but some were more tentative. 
The most important of these topics is what compulsory powers if 
any are needed outside hospitals. This was discussed in chapter 4, 
and further comments invited. Part VOI of the Act, which con- 
cerns the management of the property and affairs of patients, was 
not covered in the White Paper; the Lord Chancellor will be con- 
sidering separately whether any changes are desirable.” The general 
philosophy behind the proposals is stated to be “the need to 





2 Cmnd. 169 (1957). 


of public opinion, The position is very similar 20 years later. 
š Including the Butler Report, Report of the Committees on Mentally Abnormal 


6 A Review of the Mental Health Act 1959, HMSO (1976). 
T It is hoped that soch investigations will include the vexed question of mental 
patients’ voting rights, in which a recent benevolent decision of Warrington County 
Court effectively substrtuted one anomaly for another. 
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strengthen the rights and safeguard the liberties of the mentally 
disordered whilst retaining a proper regard for the rights and 
safety of the general public and of the staff.” 

It is no doubt the primary proper function of a legal journal to 
give an exposition of the legal developments under discussion. Your 
correspondent will do this. But, just as many judicial decisions on 
the law of negligence read like fairy stories in the absence of a 
proper appreciation of the various sources of money, not least 
insurance, which move darkly in the wings, so a White Paper 
appears detached from practical reality without the cash to do 
something. One touching example of unreality is encountered in 
the most useful “ Glossary of Terms” at the end of the Review. 
“Regional secure psychiatric units” are defined thus: “Units 
being set up* in each health service region in England for mentally 
disordered patients who require more security than can be provided 
by local hospitals but not of the degree provided by the Special 
Hospitals.” ° It has been revealed by Mr. Robert Kilroy-Silkk, M.P., 
that the £17-2 million provided by the Government since the Butler 
Report ** for the express purpose of enabling the health authorities 
to provide secure units attached to hospitals in their region has 
failed momentously to reach its proposed express destination. In 
fact, as at December 27, 1978 (be it noted, months after the publica- 
tion of the White Paper) four of the 14 authorities had not even 
submitted plans to provide such units, Mr. Kilroy-Silk described 
the situation as “ a national scandal.” 

Immediately following the publication in September 1978 of the 
initial copies of the Review, the Daily Teegraph* commented : 

“Tho real trouble with the White Paper is that, while tinkering 
with the law, it ignores the most fundamental failings of the 
mental health service—chronically appalling conditions in many 
moribund hospitals, the despair of patients and staff alike. In 
such places, apathy, violence ™ and yet deeper mental illness 
thrive. Concern for legislative ‘rights’ is nonsense when basic 
human rights to decency and dignity are denied on a massive 
scale. The Government itself admits that there is scant prospect 
of improvement—the NHS allegedly cannot afford it. If ever 
there were an argument for enabling those able to pay for 
health care to do so, thus releasing funds for the truly needy, 
this is it.” 

Against this background of gloom and despondency, the Review 
makes a substantial number of proposals which, if implemented 
properly and with adequate funding in the right places, will improve 
the quality of life of the mentally disordered and thus enhance the 





3, 1978. i ‘ Ds 

13 See the Important document from C.O.HLS.E. (Confederation of Health Service 
Employees) “ The Management of Violent or Potentially Violent Patients” (Septem- 
ber 1977); also H.C, (1976) 11. 
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claims to civilisation of the society in which they live. Chapter 1 
discusses the scope of existing mental health legislation and con- 
centrates particular attention on the central and all-important 
question of how to “define” mental disorder. The reader need 
hardly be reminded that there are some who think that mental 
disorder, at least as it is usually conceived of (or conceived!) does 
not as such exist. The Review is a long way, however, from the 
Szaz camp,’* and indeed bases its later propositions and suggestions 
for practice on an attitude which contains a number of inarticulated 
major premises. One of the difficulties which now faces the legis- 
lator was the very product of the strong emphasis placed on 
informality of admission and treatment by the 1959 Act. For while 
almost 90 per cent. of those admitted to mental illness and mental 
handicap hospitals and units, and nearly 95 per cent. of those resi- 
dent there at any given time, are informal patients (alternatively 
called ‘‘ voluntary” patients, with a greater or leaser degree of 
accuracy depending on the particular circumstances of the admis- 
sion), the line between the situation of those who still possess the 
wit (some would say) to have themselves admitted or (more usually) 
consent to or at least go along with an admission put in train by 
someone else (relative, social worker), and those who are “‘sec- 
tioned ” can be so fine as to be non-existent. Chapter 1 contains a 
useful survey of the existing position of informal patients and 
makes the point, so important to civil libertarians as well as to the 
patients themselves, that the taking of compulsory powers also 
brings with it safeguards (application to a Mental Health Review 
Tribunal, etc.) which are not at present available to the vast majority 
of patients, the informal ones. Of course, the widespread or even 
general invoking of compulsory powers would not only let the tail 
wag the dog but would also confound the principal object of the 
1959 reform. 

After a promising start on this issue, however, the Review plum- 
mets to the banality: “It will never... be possible to legislate for 
every eventuality.” Soon afterwards we have the characterisation 
of “the implied agreement by patients who have voluntarily 
entered hospital that they will comply with general standards of 
reasonable behaviour and the rules of the hospital and be prepared 
to receive some form of treatment.’’ If this is the expression of an 
underlying philosophy of rights and disabilities in mental health 
care it is at the very least a vague one, and could understandably 
be regarded by some as ominous and threatening. One of the 
reasons for being in a mental hospital or unit is the object, or the 
prospect, or the likelihood of getting better. Which of these three 
alternative formulations (object, prospect, likelihood) is chosen as 
a legislative philosophy could matter a lot especially to the patient 
or potential patient. The Review is unfortunately less than absol- 
utely clear as to whether the preferred characterisation is to be 


18 Thomas Sar, The Myth of Mental Illness. 
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“ prospect” or “likelihood” of benefit from treatment. This is 
not just semantics. It affects the civil liberties of the patient who 
is chosen, or chooses, to be designated as disordered, thus abnormal. 
There is always a prospect of the amelioration of a disordered 
condition, even though there may on present medical, psychiatric 
and clinical psychological knowledge be no actual likelihood of it. 

Whatever the formulation preferred, be it prospect or likelihood 
(“ object ” alone would presumably be regarded as giving too much 
power into the hands of those giving the treatment) the norm which 
is deviated from must be at least generally formulated. The Con- 
sultative Document of 1976 discussed the present definitions of 
mental disorder * and sought, inter alia, comments on a suggestion 
from MIND“ that compulsory (i.e. formal) admission and deten- 
tion should be based on behavioural criteria alone. There was little 
support for this, despite its clear consistency with the principle of 
liberty offered by J.S. Mill exactly a century before the 1959 Act. 
Nevertheless the Review’s discussion of mental handicap** and 
psychopathic disorder *’ displays a serious canvassing of the views 
of the behavioural lobby. This attitude could be very important, 
both in principle and also in numerical terms, for the characterisa- 
tion of these two forms of mental disorder, which are clearly 
separated from others in the existing legislation.™* The discussion 
of psychopathic disorder commences on a discouraging note when 
it says (1.24): “There is doubt about whether psychopathic dis- 
order should be included within the scope of the Act, since it is 
questionable whether the Health Service can at present offer effec- 
tive treatment to the generality of people suffering from this 
disorder.” Whatever the “generality of people” means, the 
“ doubt ” goes a lot deeper than this, for there is doubt, even about 
what psychopathy is! 

The issue of mental handicap in relation to powers of admission, 
detention and treatment is perhaps the most controversial of all 
the specific issues in existing legislation and in the Review, together 
with all the discussion leading up to it. If a dog is really stupid, 
this is seldom taken as an adequate reason for putting it away. 
But if its stupidity led to its biting someone or causing traffic jams 
there would be a social benefit in doing something about it. If a 
human being who is mentally handicapped harms someone or is 
a danger to himself or others, he can be put away. But he can also, 
under existing legislation, be put away if he doesn’t. This position 
has long aroused the wrath of the Campaign for the Mentally 
Handicapped as well as other major groups. It would, for instance, 
be unthinkable to put away a person whose disability affected his 
legs and not his brain. Why, then, is there any question of “ putting 
i wee Te tee ee Ee eee 


15 A Human Condition, MIND publication (1975), Vol. I, pp. 33-35. 
16 Paras, 1.18-1.23. 

17 Paras. 1.24-1.27. 

18 Esp. sa. 4 and 26 of the 1959 Act. 
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away” at all? The short answer is that the families of mentally 
handicapped persons, be they the young disordered or the senile 
demented, cannot cope with the strain, or they genuinely believe 
that their “ burden” would be better catered for elsewhere. Here, 
as elsewhere in the legal as well as the medical aspects of the 
treatment of mental disorder, the question of cash rears itself as 
the dominating if unspoken influence on practice. Sweden, for 
instance, has an excellent and highly successful system of facilities 
for the integration of the mentally handicapped into the community, 
and matches types of facility with degrees and varieties of impair- 
ment, Other countries are on the way to making similar provision. 
It would seem that the health services of this country are a very 
long way from achieving any such objective. 

The Review's standpoint on mental handicap is this: 

“The Government has considered whether there should be a 
separate Act for the mentally handicapped. Whilst this would 
have the advantage of avoiding confusion, there would seem 
little point in having separate Acts of Parliament for mental 
illness and for mental handicap unless their content is to differ 
significantly. Most of the areas discussed in this White Paper 
concern both the mentally ill and the mentally handicapped, 
and it is proposed to maintain the powers and safeguards within 
the same Act but to ensure that distinctions are made where 
appropriate.” ° 


But the content of such pieces of legislation might differ “ signifi- 
cantly,” for the expression of a basic philosophy of disorder is 
about as significant as can be. 

Chapter 2 deals quite fully with what is called “ Compulsory 
Admission to and Detention in Hospital ” {though formal admission 
would perhaps have been more terminologically accurate if not also 
practically representative). In paragraph 2.3 the Review expresses 
a “hope” that the increasing development of 24-hour crisis inter- 
vention services (often referred to in the trade as “ flying-squads ”) 
will reduce recourse to section 29 of the 1959 Act (emergency 
admission, 72 hours’ duration). This is a pious hope. ‘A further hope 
is that the cash follows. A new type of holding power exercisable 
by, inter alia, Registered Mental Nurses, is mooted. Furthermore, 
comments received in response to the 1976 Consultative Document 
showed strong support for the removal of age limits in relation to 
section 26 orders (admission for treatment, one year’s duration 
in the first instance under the 1959 Act, but proposed now that the 
respective periods be halved) affecting subnormals (handicapped) 
and psychopaths, This would give even further legislative credence 
to the policy expressed in the Mental Health (Amendment) Act 
1975 in relation to extended powers of detention for certain patients 





19 Para, 1.20. Para. 1.23 does, it is true, give a brief account of the meaning of 
“ treatment ”; but its overall framework is nonetheless assumed and not articulated 
as a policy, 
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so classified. In response to fears and doubts expressed about the 
section 136 power of a policeman to restrain someone he thinks 
is mentally disordered, in a public place, and take the person to a 
“ place of safety,” it is proposed to retain the power but to issue 
guidelines emphasising that a police station should be used as a 
“ place of safety ” only as a last resort. Throughout Chapter 2, the 
requirement of “likelihood of benefit from treatment ” is empha- 
sized. This could be more hollow than it sounds. Who would 
detain a non-offending handicapped or psychopathic person if there 
was no likelihood (prospect?) of benefit. And anyway, ‘‘ treatment ” 
can be so widely defined as to make it a fait accompli that this 
“requirement ” will be satisfied whenever detention or restraint is 
proposed. The small but vital amendment of the criterion for deten- 
tion under section 26 of the 1959 Act, from “protection of other 
persons ” to “protect others from harm ” is a most welcome pro- 
posal which would cause J. S, Mill to turn over onto his comfortable 
side for a while. 

Chapter 3 contains two points of particular interest: ‘ Nearest 
relative” is to be amended from the section 49 definition to the 
first in a list of relatives to be caring for the person concerned or 
to be doing so immediately after his admission. Secondly, “‘ approved 
social workers” continue to be treated as a whole (vide Seebohm 
Report 1968) even though ‘individuals specialise within the overall 
genre, It is high time this position was officially admitted. Chapter 
4, on which further comments are invited, concerns the extension 
of compulsory (formal) powers to non-hospitalised patients. The 
British Association of Social Workers will no doubt continue its 
valuable lobby in respect of community integration via a variety 
of powers and facilities. By far the most interesting and challenging 
practical point in Chapter 5 relates to the establishment of regional 
secure units. This is the longest section of the Review, probably 
because it is also the most inconclusive. It is unlikely that the array 
of moot points and contentious issues arranged (admittedly well) in 
this part of the Review could form any immediate basis for solid 
legislation. 

Safeguards for patients are dismissed in Chapter 6, and attention 
is not unexpectedly given to the role and duties of Mental Health 
Review Tribunals and also to the extremely difficult issue of consent 
to treatment. As for M.H.R.T.s, the Government believes that the 
best answer is for greater use to be made of the existing power to 
appoint a fourth Tribunal member, but not *° to make it a statutory 
requirement either that a social worker be appointed as fourth 
member or that a social worker should replace the third “lay” 
member. The exposition of the existing law on consent is a welcome 
and indeed essential inclusion in the Review, but in one respect it is 
highly unsatisfactory. The important question is “Consent to 





20 See A Human Condition, Vol. I, p. 89. 
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what?” Attitudes to treatment, whether clinical psychological, 
mental or ‘‘ whole person ” treatment directly affect the rights and 
liberties of the patient. There is scant evidence in the Review on 
what our attitudes should be. 

Chapter 7 preserves a happy equilibrium by discussing safeguards 
for staff, an area in which C.O.H.S.E. has been particularly (and 
very justifiably) vocal. A point which also affects patients in this 
chapter is the important expression of the hope that it will be made 
clear that section 141 (the wide immunity provision in the 1959 Act) 
does not apply to informal psychiatric patients. In Chapter 8 the 
uncontroversial proposal to repeal section 134, at present allowing 
the withholding of correspondence to and from informal patients 
(formal patients are covered by section 36, which will stay) is a 
welcome proposal which would have become law in the last Parlia- 
mentary session had there been the time. 

Finally, Chapter 9 (Resource Implications) is a necessary finale, 
but the implications for better treatment, care and integration on 
the wider point referred to earlier make it clear that this is not a 
conclusion but the start of a further important debate. Furthermore, 
a clearly enunciated philosophy is now as urgently needed in the 
field of treatment of mental disorder as it ever has been. 


Joan FincH 


NOTES OF CASES 


THE LOCAL OMBUDSMAN AND CHILDREN IN CARE 


R. v. Local Commissioner for Administration for the North and 
East Area of England, ex p. Bradford Metropolitan City Council, 
concerned a local authority’s application for prohibition to prevent 
a Local Commissioner investigating four complaints relating to the 
authority’s action in taking two young children into care. The 
children’s mother had joined the father in London, leaving the 
children in Bradford with a neighbour. When the mother returned 
some weeks later, she found that the authority had taken the child- 
ren into care and placed them with foster parents. With the assist- 
ance of the father’s father (whom she later married), the mother 
complained first to a local councillor and then, once the councillor 
had investigated and refused to refer the matter himself, to the 
Commission for Local Administration. Four complaints were made: 
the authority failed in their duty under section 1 of the Children 
and Young Persons Act 1963; a senior social worker said that she 
would strongly oppose the mother having the children back as the 
girl suffered from fits but later said that she did not so suffer; the 
children were separated against the mother’s wishes and assigned 
to different foster parents; the senior social worker said that she 
would have the children adopted without the mother’s consent and 
that they were placed with prospective adopters without consulting 
the mother. 

May J. held that the Local Commissioner could investigate the 
first, second and fourth complaints, but that the third was outside his 
jurisdiction, being a challenge to the merits of the decision rather 
than an allegation of maladministration. The Court of Appeal dis- 
missed the authority’s appeal and allowed the Commissioner’s 
cross-appeal on the matter of the third complaint. The result was, 
therefore, that the Commissioner was permitted to investigate all 
four allegations. 

When is a Commissioner properly seized of a complaint such 
that he may consider whether to investigate? Section 26 (2) of the 
Local Government Act 1974 provides: “ A complaint shall not be 
entertained under this part of the Act unless (a) it is made in 
writing to a member of the authority, or of any other authority 
concerned, specifying the action alleged to constitute maladministra- 
tion....”’ It was argued by the authority that a complaint must 
specify the particular maladministration which had led to injustice 
to the complainant, that the form of the third complaint did not 
meet this requirement, and therefore that the Commissioner was not 
properly seized of the matter and could not exercise his discretion 
to investigate. Sir David Cairns, dissenting from the majority, 


1 [1979] 2 WLR. 1. 
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agreed: “If it had been intended to allow a complaint which did 
not make it clear in what way there was maladministration, the 
appropriate language for subsection 2 (a) would have been 
“... specifying the action in connection with which there was 
maladministration.’ ” * 

It is true to say that Commissioners’ investigations based on such 
non-specific complaints have presented local authorities with con- 
siderable difficulties.* To accept the authority’s argument, however, 
would have raised a practical problem. How could the complainant 
know what was the nature of the maladministration from which 
injustice ensued? As Lord Denning M.R. said: “Jn the nature of 
things a complainant only knows or feels that he has suffered 
injustice. He cannot know what was the cause of the injustice 

.. It would be putting too heavy a burden on the complainant to 
make him specify the maladministration: since he has no knowl- 
edge of what took place behind the closed doors of the adminis- 
trators’ offices.”’+ To resolve the statutory construction difficulty, 
he adopted a purposive interpretation: ‘‘ Expanded fully, section 
26 (2) (a) should read ‘specifying the action taken by or on behalf 
of the authority in connection with which the complainants com- 
plain there was maladministration.’ ” * 

This conclusion may also be supported on grounds of policy. 
Harlow suggests, in relation to the Parliamentary Commissioner, 
that “the individual complaint is primarily a mechanism which 
draws attention to more general administrative deficiencies.” * To 
limit the Commissioners to the investigation of allegations specified 
in complaints would have a most restrictive effect on their ability 
to bring about greater administrative efficiency. The problem dis- 
cussed here is central to an understanding of the role of the various 
Ombudsmen. If the Court of Appeal had accepted the authority’s 
arguments, the Local Commissioners’ role would have become more 
like that of a satisfier of small claims than an important agency 
of administrative reform." 

A further important issue relates to the concept of “ maladminis- 
tration.” Although the precise meaning of the term has not been 
agreed, it has generally been taken to refer to the procedure by 
which an administrative decision is made or put into operation, 
rather than to the merits of the particular decision itself. The 
judgments of Lord Denning M.R. and Eveleigh L.J. tend to con- 
firm this view. Lord Denning M.R. felt able to refer to Professor 
Wade’s book, which quotes the “Crossman catalogue” from the 


Bebe 27 BC. 

t Soo N. Lewis and B. Gateshill, The Commission for Local Administration: A 
Preliminary Appraisal at pp. 42-44. 

4 At p. 22B-C; seo also the observations of the Northern Ireland Commissioner 
in his Annnal Report for 1971, quoted In Lewls and Gateshill, op. cit, at p, 42. 


’ At p. 2E. 

4 fm Search of a Role” (1978) 41 MLR. 446, 452. 

’ For the Commissfon’s impact on local authority procedures during the first 
year of its work, seo Lewis and Gateshill, op. cit., at pp. 51 et seg. 
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House of Commons debate *: “ It will cover ‘ bias, neglect, inatten- 
tion, delay, incompetence, ineptitude, perversity, turpitude, arbitrari- 
ness and so on.’ It ‘would be a long and interesting list,’ clearly 
open-ended, covering the manner in which a decision is reached or 
discretion is exercised, but excluding the merits of the decision 
itself or of the discretion itself ” ° (emphasis in original). 

In fact, the distinction between “ procedure” and “ merits” is 
extremely difficult to draw in practice ° and the very open-ended 
character of “ maladministration” has led to suggestions that the 
term be replaced by a formulation such that Commissioners could 
investigate ‘‘ unreasonable, unjust or oppressive” action... It is 
submitted, however, that the’ Bradford decision has rendered that 
proposal unnecessary, As Professor Gregory has pointed out,™ “ The 
concept of maladministration is relevant... both to the Commis- 
sioner’s jurisdiction and to his ‘competence,’ relating as it does 
to the form which complaints must take to qualify for investigation 
by the Commissioner, and to the grounds on which he may criticise 
the administrative action he investigates.” © At the level of initia- 
tion of complaints the Parliamentary Commissioner has indicated 
his belief that he has power to investigate complaints alleging un- 
reasonable, unjust or oppressive action.’ By its decision on the 
“formality of complaint” issue, the Court of Appeal has now 
permitted the Local Commissioners to adopt the same approach. 
This is made clear by Eveleigh L.J.: “The Act requires the com- 
plainant to specify what he or she alleges is maladministration. The 
action May or may not appear on the face of it to be maladministra- 
tion, but the point is that the action specified is claimed by the 
complainant to be wrong” ™ (emphasis added). 

Considering “‘maladministration” at the level of criticism of 
administrative action, however, it would seem that the adoption of 
the Justice formula would permit Commissioners to review the 
merits of policy decisions, This, it is submitted, would be wrong 
in principle—policy decisions should be taken by those expert in 
the given field, subject to political control."* The overall effect of 


® Thus circumventing the observations made in Davis v. Johnson [1978] 2 W.L.R. 
553, by the Law Lords regarding direct reference to Hansard, Sir David Cairns pre- 
ferred to express no opinion on the propriety of referring to a textbook in such 
<ctrcumstances—27F. 


® At pp. 20H-21A. The suggestion that the catalogue is ‘clearly open-ended ” 
ta taken from Professor Wade's book (4th od.), p. 82, note 4, 

10 For the Local Commissioners’ difficulties here, res Lewis and Gateshill, op. cit. 
at pp. 17-20 and Foulkes [1978] P.L, at pp. 275 at seq. 

11 Seo Justice pamphlet, “ Our Fettered Ombudsman,” VI. 

13 In hit Memorandum of Evidence given to the Select Committes on the Parlla- 
mentary Commissioner, Fourth Report of the Select Committees, FLC. 615, at pp. 
‘92 et seq. 

11 Atp. 110. 

14 Annual Report for 1977, para. 20. See also Gregory and Hutchesson, The 
Parliamentary Ombudsman at pp. 261-242. 

18 At p. 24E- 


18 Seo the Parliamentary Commisstoner’s Annual Report for 1977, para. 21, and 
Professor Gregory’s Memorandum of Evidence at pp. 113—114. 


450 THE MODERN LAW REVIEW [VoL 42 


the Bradford decision is that the investigatory machinery may be 
put into motion if there is an allegation of unjust or unreasonable 
action, but that the Commissioners may only criticise if they find 
that the injustice was consequential upon faulty administrative 
procedure, This, it is submitted, is an eminently sensible result. 

A note of caution should be sounded, however. There seems 
little doubt that the number of investigations into local authority 
action involving children is likely to increase as a result of this 
decision, It is therefore important to decide as a matter of principle 
whether complaints to the Local Commissioner are at all appro- 
priate to cases concerning children in care, From the parental point 
of view the complaint is a good way of having their grievances 
investigated. However, one must also consider the child’s interests. 
It is submitted that from his point of view the involvement of the 
Local Commissioner is far from ideal and indeed may be harmful. 

Harm may ensue from the uncertainty caused by the very fact 
that a complaint is being investigated. Pending the outcome of the 
investigation a local authority is bound to be reluctant to make 
any long-term decisions about the child, which may be detrimental 
to his future well-being. Moreover, this uncertainty is not offset by 
the safeguarding of the child’s interests when the investigation is 
completed. Rather, the main thrust of the proceedings is to protect 
the parental interest. It would seem to be no part of the Commis- 
sioner’s function to consider the child’s welfare as such, nor would 
he necessarily have the expertise to do so. Hence a parental com- 
plaint could be upheld even though it would not be in the child’s 
interests to be returned to his parents, Conversely, a complaint 
could be dismissed where it would be in the child’s interests to be 
reunited with his family. 

Where a complaint is upheld, a local authority will be faced with 
a difficult decision—should they be seen to comply with the Com- 
missioner’s findings by returning the child to the parents, or should 
they appear to ignore the finding by deciding to retain the child in 
their care? The Commissioner cannot compel the authority to act 
in any particular way, but his findings will undoubtedly carry 
weight in the public eye which will make them difficult to ignore. 
Faced with this dilemma, some authorities may, against their better 
judgment, return the child to the parents while others may feel it 
necessary to take the matter before a court (probably via wardship) 
to obtain judicial sanction for continued care. 

An alternative approach for aggrieved parents would be to make 
the child a ward of court. It has long been established that the 
statutory powers given to local authorities do not oust the court’s 
wardship powers.” The question is, therefore, not can the court 
exercise its jurisdiction, but will it. The traditional approach has 
been that while the court will not interfere with a discretion vested 


` 1Y See e.g. Re M. (An Infant) [1961] Ch. 328; Re B. (Infants) [1962] 1 Ch. 201 
and Re T. (A. J. J.) (An Infant) [1970] Ch. 688. 
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in the local authority, it will act where some impropriety, m the 
sense of breach or abuse of statutory duty, can be established. 
Since one would have thought that wherever there is “ maladminis- 
tration” there will be “impropriety,” even on the traditional 
approach the court will be able to exercise its wardship jurisdiction 
whenever a successful complaint can be made to a Local Com- 
missioner. Recent decisions indicate that in some cases not even 
impropriety need be established. In Re H. (A Minor) (Wardship: 
Jurisdiction) ** the Court of Appeal held that where it is sought 
to remove a child from the control of a local authority ** (as opposed 
to challenging their exercise of rights, powers and duties vested 
in them by statute), then provided the circumstances are sufficiently 
unusual?” to warrant the High Court’s intervention the court will 
act in the child’s interests, While the full implications of Re H. 
have yet to be determined,” it seems clear that wardship could be 
successfully invoked in cases where a complaint of “ maladministra- 
tion ” would fail. 

In view of this a parent is more likely to have a case reviewed 
via wardship than by a Local Commissioner. More importantly the 
jurisdiction is much more satisfactory from the child’s point of 
view, His welfare will be the first and paramount consideration.” 
There is provision for his separate representation.” The matter will 
be handled by persons having the necessary expertise. The court 
will have the widest possible powers to see that the child’s welfare 
is secured. Since in these cases the parent’s aim will be to have 
his child returned, and since this can be done more satisfactorily 
via wardship provided it is in the child’s interests, it is submitted 
that as a matter of principle the prerogative jurisdiction is to be 
preferred, Indeed, such a result could be achieved by a strict inter- 
pretation of section 26 (6) (c) of the 1974 Act which excludes a 
commissioner's investigation where a complainant “has or had a 
remedy by way of proceedings in a court of law.” * 


N. V. LOWE 
H. F. RAWLINGS 


18 [1978] Fam. 65. See also Re D. (A Minor) (Justices’ Decision Review) [1977] 


venue. 

41 The decidon does put a mark against the traditional decisions Hke 
Re M. (An Infant) ibid. and Re T. (A. J. J.) (An Infant) ibid. See particularly the 
comments of Ormrod L.J. at p. 75 


24 For the Commissioners’ practice in relation to this subsection, see Lewis and 
Gateahil, op. cit. at pp. 47-48. Cf. Eveleigh L.J. at p. 26B-D. 
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JUDGMENTS IN FOREIGN CURRENCIES: EXTENSION OF THE 
MILIANGOS RULE 

In 1975, the House of Lords in Miliangos v. George Frank (Textiles) 
Ltd.’ decided that creditors under a contract could obtain judg- 
ment for their debt expressed in a foreign currency. It was left 
open whether this practice would be extended to cases of damages 
for tort or breach of contract, Recently, however, in giving judg- 
ment on two appeals concurrently, The Despina R* and Services 
Europe Atlantique Sud (SEAS) of Paris v. Stockholms Rederiak- 
tiebolag SVEA of Stockholm * (hereinafter called the SEAS case) 
the House of Lords were unanimous that the approach followed in 
Miliangos should be so extended. Lord Wilberforce gave the main 
judgment of the House, as he had done in Millangos. In the course 
of the latter he had argued that: “it must surely be wrong in prin- 
ciple to allow procedure to affect, detrimentally, the substance of 
the creditor’s right.” * In The Despina R, Lord Russell of Killowen 
explained the extension of Miliangos, stating that, “ it is undesirable 
that the rule of procedure should be retained for a claim for dam- 
ages (whether in tort or for breach of contract) while departed 
from in a case of debt.” * 

Having established that judgments could be expressed in a 
foreign currency, Lord Wilberforce discussed the main question 
that then arises: in which currency are losses to be expressed? * 

The owners of The Despina R, a ship that had collided with an- 
other, had agreed to pay damages of 85 per cent. of the loss and 
damage resulting from the collision to the owners of the other 
ship, the Eleftherotria. The expenses of Tepair had been incurred 
in four different currencies, although the predominant one was the 
United States dollar, the currency in which the plaintif conducted 
his affairs, Lord Wilberforce Suggested that in tort cases of this 
kind there were three possible solutions: the first is to take the 
currency in which the expense or loss was immediately sustained: 
the expenditure currency; the second is to take the currency in 
which the loss was effectively felt or borne by the plaintiff, having 
regard to the currency in which he generally operates or with which 
he has the closest connection: the Plaintiffs currency; and the third 
is to take the sterling equivalent at the time that the losses occurred 
or at some other date: the sterling rule. } 

Until the Miliangos decision the courts followed The Volturno' 
and applied the sterling rule* The Miliangos allowed damages to 


1 [1976] A.C, 443; see case note in (1976) 39 M.L.R. 196, 
a Owners of M.V. Eleftherotria v. Owners of M.V. Despina R. 


4 [1976] A.C. 443, 465. * [1978] 3 W.L.R. 804, 815. 


-È 
a 


detailed discussion of the Volturno see: F. A. Mann: The Legal Asnect 
of Money (3rd ed., 1971), Oxford, Clarendon Preas, pp. 111 et seg. 
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be awarded in some other currency, but on the facts of that case 
there was no need to consider the distinction between the “ plain- 
tifPs currency” and the “ expenditure currency.” A choice between 
the two did have to be made by the House of Lords in The Despina 
R and SEAS. Before outlining the facts of these cases, it may be 
useful to illustrate the difference between the sterling rule and the 
Miliangos approach. 

Suppose that an English buyer fails in 1971 to pay a Swiss seller 
a debt, of Swiss francs 100, equivalent at that time to £20. After 
delays of various kinds, judgment is given in 1975, at which time 
S.F. 100 are equivalent to £50 and thus S.F. 40 are equivalent to 
£20. Under the Volturno rule, the plaintiff may recover £20, 
namely the sterling equivalent of the debt at the time that it was 
sustained. Under the Millangos rule, the plaintiff recovers S.F. 100, 
that is to say the amount of the debt in the currency in which it 
was due. 

The difficulty of extending the Miliangos rule to cases in which 
the “expenditure currency” and the “ plaintiffs currency” are 
different may be illustrated by an extension of the simple example. 
Suppose that the Swiss plaintiff suffers tortious damage in 1971 that 
is remedied by a purchase in French francs, and that at this time 
F.F. 1 = S.F. 1. By the date of judgment, not only has the Swiss 
franc moved ahead against the French franc, to a level where S.F. 
1 = F.F. 1:50, but it has also moved ahead against sterling, as in 
the previous example, from S.F. 1 = £020 to S.F. 1 = £050. An 
award in such a case of either French francs or Swiss francs would 
not conflict with the Miliangos decision. There remains however the 
question of whether the Swiss plaintiff should be awarded damages 
of S.F. 100 or F.F. 100, this latter representing only about F.F. 67 
at judgment date rates of exchange. 

The SEAS case involved a breach of contract. A cargo of onions 
was found to be damaged due to the failure of the refrigeration on 
a ship chartered by the respondents, The consignees of the cargo 
successfully claimed against the respondents, a French company 
which operated shipping services, and payment was made in August 
1972 in Brazilian cruzeiros. The French company in turn claimed 
from the appellants, the owners of the vessel, the Folias, on the 
grounds of the appellants’ breach of contract. As in The Despina R, 
liability was admitted, and the question was once again, in which 
currency should the loss be measured? * The possible solutions in- 
cluded those available in the tort case, viz. the expenditure cur- 
rency (cruzeiros) or the plaintiff's currency (French francs, used 
to obtain the cruzeiros), but in addition, the currency of the contract 
or charterparty (U.S, dollars). 

In both appeals Lord Wilberforce opted for the plaintiffs cur- 
rency. He reached this conclusion by aplying the normal principles 





* [1978] 3 W.L.R. 804, 813. 
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governing the assessment of damages: in cases of tort, restitutio in 
integrum and reasonable foreseeability; in cases of breach of con- 
tract, restitutio in integrum having regard to what was in the reason- 
able contemplation of the parties at the time of contracting. In The 
Despina R, Lord Wilberforce rejected the sterling solution: “‘to 
give a judgment in the currency in which the loss was sustained 
produces a juster result than one which fixes the plaintiff with a sum 
in sterling taken at the date of the breach or of the loss.” 1° More- 
over, where a plaintiff through normal business conduct uses his 
own. currency to obtain other currencies in which the loss is sus- 
tained, the loss to him is really in his own currency.'! However, 
Lord Wilberforce would “not approve of a hard and fast rule” ™ 
to the effect that the plaintiff's currency should be always selected 
in tort cases. 

In the SEAS case, Lord Wilberforce was again in favour of “a 
flexible rule in which account must be taken of the circumstances 
in which the loss arose, in which the loss was converted into a 
money sum, and in which it was felt by the plaintiff.” 2* The cur- 
rency ‘‘ which most truly expresses his loss ” '« should be selected: 
thus, “the essential question is what was the loss suffered by the 
respondent? ” 1* Even if the contract does indicate a currency and 
the parties have accepted a currency of account and payment in 
respect of all transactions arising under the contract so that it 
might seem the appropriate currency in which to make the award, 
Lord ‘Wilberforce held that this might not necessarily be the right 
conclusion. In this case, the contract provided that payments in 
respect of the hire and other contractual payments to be made were 
in United States dollars, but this was “no necessary or indeed plau- 
sible reason why damages for breach of the contract should be paid 
in that currency.” ?* The contract itself then is no more than a 
guide; there has to be a “ decisive interpretation ” 1" that a particu- 
lar currency was intended to apply to damages. 

Lord Wilberforce did not explain the circumstances in which the 
expenditure currency alternative would be preferred to the plain- 
tiffs currency. In his judgment in the Court of Appeal in The 
Despina R, Stephenson L.J. suggested that if a plaintiff used a cur- 
rency other than his own for repairs, and obtained this without 
using his own, he has not lost his own currency and cannot be 
awarded damages in it. Moreover, if a plaintiff goes out of his way 
to use his own currency, or holds up payment until he could use his 
own currency, in order to obtain another currency to pay for repairs, 


r 





10 Ibid, at pp. 808-809. 

11 Ibid. at p. 809. 

13 Ibid. at p. 810. 

13 Ibid. at p. 814. 

14 Ibid. at p. 812, adopting the words of Lord Denning M.R. in Jugoslavenska 

Oceanska Plovidba v. Castle Investment Co. Inc. [1974] Q.B. 292, 

15 Ibid. at p, 814. 

10 Ibid. at p. 812. 17 Ibid, 
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he may have difficulty in proving that his use of it was a reasonably 
foreseeable consequence of the defendant’s negligence.** Lord Wil- 
berforce emphasised that the plaintiff had to prove his case and 
show that use of a particular currency must be reasonably foresee- 
able if damages were to be awarded in that currency.** 

The emphasis throughout is on the restoration of his losses to 
the plaintiff, and hardly any mention is made of the position of the 
defendant. Whilst this is consistent with the basic doctrines of tort 
and contract, it does raise one or two difficulties, In particular, no 
account seems to have been taken of the possible incentives to 
delay settlement that defendants may have in some circumstances 
or of the effects that the “ flexible ” rule may have on out of court 
settlements. 

The determination to ensure that the plaintiff is fully compen- 
sated for his loss leads essentially to the result that all of the 
fluctuations that arise from exchange rate volatility are to be borne 
by the defendant. Should the plaintiff however be shown to have 
brought about delays in legal proceedings in order that the amount 
claimed in damages increases, the court might, in cases of contract, 
regard this as a failure to mitigate damage and reduce the award 
accordingly.?° In other instances, such as those at issue here, the 
defendant rather than the plaintiff will have an incentive to delay, 
or even to engage in activities that would normally be prohibited 
by Exchange Control Regulations, Bank of England rules prevent 
private investors from buying and selling foreign currencies in 
significant quantities and require investors who wish to buy foreign 
financial assets to go through the investment currency account.** 
Individuals cannot therefore normally speculate in foreign curren- 
cies, but defendants in cases involving foreign currencies may effec- 
tively speculate against changes in exchange rates. Once the breach 
of contract has occurred or the tortious harm has been suffered, 
the defendant will want to settle rapidly if he estimates that it will 
be relatively cheaper for him to do so but will want to delay as 
long as possible if he takes the opposite view. Suppose, for example, 
that to remedy the damage requires an expenditure of $100, which 
will in turn require that the English victim spends £50 on acquiring 
the dollars. The tortfeasor, whom we may take for simplicity to be 
an American, expects that over the next few months (or even years) 
the dollar will strengthen against sterling. Clearly, the longer the 
American delays settlement, the more he expects to gain, since as 
time passes he will have to sacrifice fewer and fewer dollars in order 
to “compensate ” the plaintiff for his loss. The defendant may be 
mistaken in his view about the future course of the exchange rate 


16 [1978] Q.B. 396, 437. 

19 [1978] 3 W.L.R. 804, 809, 810, 811. 

30 Malhotra w. Choudhury [1979] 1 All E.R. 186, 207. 

- Al For a review of Exchange Control Regulations seo: “The U.K. Exchango 
Control; a short history,” Bank of England Quarterly Bulletin (1967), 7 (3). 
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between sterling and the United States dollar, but that will not be 
of relevance at least in the first instance.” 

Whilst the occurrence of any such delay to the plaintiff will nor- 
mally be reflected in an award of interest, the rate of interest fixed 
by the court may well be lower than the one that would be needed 
to discourage the defendant’s delaying tactics. The important 
variable here, as far as the defendant is concerned, is the relation- 
ship between the rate at which sterling is depreciating against the 
dollar and the relationship between interest rates in the two coun- 
tries. The defendant, in choosing the speed with which he conducts 
negotiations, has to compare the returns from (i) paying out $100 
immediately and (ii) retaining the sum, investing it at US interest 
rates and paying $x at some later date. The size of x will be greater 
as either the interest rate awarded by the English court is higher 
than the United States rate or the rate at which the dollar gains 
against sterling is lower. It should perhaps be pointed out that if 
sterling is thought likely to decline against the dollar then the Bank 
of England will be forced to offer higher rates of interest than those 
prevailing in the United States in order to ensure that holders of 
sterling do not sell sterling on a large scale. The inverse relationship 
between interest rate differentials and exchange rate movements 
has the effect of reducing the extent of the incentive to the defendant 
to delay settlement. Nevertheless the defendant may frequently find 
that delay represents a good investment, and this will adversely 
affect plaintiffs. 

The speeches in the two cases under discussion make no mention 
of the arrangements to be made by the court about the interest to 
be awarded on the damages. The discussion of the previous para- 
graph is of some relevance here. When the Miliangos case was 
referred back by the House of Lords to the lower court for this 
matter to be settled," the choice of the appropriate interest rate 
to award was treated as a major issue, It was recognised that the 
plaintiff kept out of his money (the case being one of judgment 
debt) will have foregone opportunities to put the money to other 
uses that are best evaluated by reference to the rate of interest 
available on funds in the currency in which judgment was given.” 
In the United Kingdom-United States example outlined above, the 
English plaintiff would be able to lend at a rate related to the Bank 
of England’s Minimum Lending Rate. Had the circumstances been 


21 If the defendant plans initially to delay but notices that the exchange rate is 
not moving as he expected, he may well decide to cut his losses and speed up 
Negotlations, 


V Millangos v. George Frank (Textiles) Ltd. (No. 2) [1977] Q.B. 489. 

34 This argument had been put forward in a note on the original case: op. at. 
note 1. This approach has attracted the general approval of the Law Commission, 
in a recent report (Law of Contract: Report on Interest, Law Com. no, 88, 1978, 
HMSO, Cmnd. 7229). They are, however, still working on some general problems in 
this area under the rubric of Foreign Money Liabilities, and will be commenting in 
more detall In the future. 
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reversed and the plaintiff was the American, then the appropriate 
rate would have been the corresponding discount rate set by the 
American monetary authorities, The owners of the Despina traded 
normally in dollars, held their account in New York and were 
awarded judgment in United States dollars whilst the vessel in the 
second case, the Folias, had been chartered by a French firm who 
traded in French francs and were awarded judgment in francs. We 
submit that the appropriate rates of interest allowed in each case 
should be United States rates and French rates respectively. Any 
other course would create incentives for defendants to delay in 
future cases of this kind. 

In addition to the possibility of an incentive to delay being 
created, there is the allied question of the creation of uncertainty 
as a result of the use of a “flexible rule.” ** Lord Wilberforce 
argued that “to attempt to confine this within a rigid formula 
would be likely to produce injustices which the courts and arbitra- 
tors would have to put themselves to much trouble to avoid,” i 
but a rigid rule would have certain advantages. 

Essentially, application of a rigid rule would reduce the likeli- 
hood of the parties in a dispute taking different views on the likely 
outcome of referring the case to a court. This, in turn, would be 
likely to have attractive consequences, it would be likely to dis- 
courage litigation (and thus reduce the total costs that the parties 
incur) and also to increase the offers to settle made by defendants. 

The cases at issue both involve large, sophisticated parties on 
both sides. In many instances of tort or breach of contract, one or 
other or both of the parties may lack such characteristics, and in 
particular there will be many cases in which a small, individual 
claimant will be confronting a large corporation that deals with 
many such claims. As has been pointed out in the personal injuries 
context, the processes of negotiation and settlement (conducted out 
of court) will be profoundly influenced by factors such as delay and 
uncertainty—most frequently to the detriment of the plaintiff.” 

Whilst the speech of Lord Wilberforce in the Despina and the 
SEAS cases shows the willingness of the courts to protect plaintiffs 
against losses that result purely from changes in exchange rates, 
the overall effect of the Lords’ decision will depend upon the 
choices made in future cases by the courts between the “ plaintiff's 
currency ” and the “ expenditure currency.” To make this choice a 
discretionary matter may seem attractively flexible, but it does 





28 [1978] 3 W.LR, 804, 814, The breakdown of rigid rules ts however a general 
trend in the law of contract, e.g. Hong Kong Fir case: [1962] 1 All E.R. 474; 
Reardon Smith Line Ltd. v. Hansen Tangen [1976] 3 All E.R. 570. , 

36 Ibid, at p. 810. 

41 Soo for example J. Phillips and K. Hawkins: “Some Economic Aspects of the 
Settlement Process: a Study of Personal Injury Claims ” (1976) 39 M-L.R. 497, or, for 
a more technical analysts: J. Phillips, K. Hawkins and J. Flemming: “ Compensa 
thon for Personal Injuries,” Economic Journal (1975). 
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generate a degree of uncertainty that might on occasion be 
exploited by defendants. 
RoGER Bow Less. 
CHRISTOPHER WHELAN. 


TRADE DISPUTES AND THE LABOUR INJUNCTION YET AGAIN 


Tae decision of the Court of Appeal in Star Sea Transport Cor- 
poration of Monrovia v. Slater and others* “is of interest to all 
those who go down to the sea in ships.” * Less prosaically but more 
pointedly, the case exemplifies the cynical regard in which the 
judiciary holds the legislative attempts of 1974-76 to restore the 
negative immunity from civil liability afforded to acts done in 
contemplation or furtherance of a trade dispute.* The demise of 
the “golden formula” has been chronicled elsewhere.‘ Should 
Parliament once again find time to consider the law protecting the 
“ right ” to take industrial action, the need of major surgery could 
no longer be ignored, 


The facts 


The bulk carrier, the Camilla M, sailed under the Liberian flag, 
a “flag of convenience,” and was crewed by Greek officers and 
Indian seamen. On arrival in Glasgow to discharge her cargo the 
ship was immediately “ blacked” and prevented from leaving port 
by the efforts of the International Transport Workers Federation 
(the “ITF ”), whose avowed policy was to discourage flags of 
convenience because of their almost invariable connection with low 
pay and poor conditions of employment. In accordance with this 
policy the defendants, officers of the ITF, required the plaintiff 
shipowners to bring the terms and conditions of employment of 
the seamen into line with ITF standards. Although the plaintiffs 
were willing to meet these requests, neither they nor the ITF had 
bargained for the intransigence of the crew (and a replacement 


1 [1978] LR.L.R. 507. 

2 Per Lord Denning M.R., ibid. p. 508. 

? i.e. the so-called “ golden formula"; seo especially the Trade Union and Labour 
Relations Act 1974, ss. 13, 14 Q), 15, 17 as amended by the Employment Protection 
Act 1975 Sched. 16, Part II, para. 6 and the Trade Union and Labour Relations 
(Amendment) Act 1976, s. 3 (2). 

4 See generally Wedderburn, The Worker and The Law (2nd ed., 1971), Chaps 7, 
8; Stmpson (1977) 40 M.L.R. 16. The recent developments are documented in 
Gourtet v. U.P.W. [1977] 3 All ER. 70 (HLL.), noted by Simpson (1978) 41 
M.L.R. 63; B.B.C. v. Hearn [1977] IR.L.R. 269 (Pain J.) and 273 (C.A) and 
Examite Ltd. w. Whittaker [1977] LR.L.R. 312 (C.A.), both noted by Wedderburn 
(1978) 41 ML.R. 80; and Beaverbrook Newspapers Ltd. v. Keys [1978] IRL.R. 





ederation 
within the meaning of TULRA 1974, s. 28 (1). The ITF itself could not be Hable in 
the present case because of the provision in s. 14 (1). 
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crew) who refused, for various reasons, to sign new articles. Faced 
with an impasse, the shipowners sought an interlocutory injunction 
against the defendants. Donaldson J., at first instance, refused the 
application, but within four days the Court of Appeal had reversed 
his decision and ordered that the ship be allowed to sail. 


The golden formula 

On the face of it, the defendants may well have been ultimately 
liable in tort for their actions *; but they relied in their defence upon 
the contention that, as they had acted in contemplation or further- 
ance of a trade dispute, no action lay against them.’ The court 
accepted that if the words of the statute were to be given their full 
and literal meaning the defendants would have been covered and 
protected from liability. Not for the first time in such matters, 
however, their Lordships eschewed the normal rules of construction 
and sought to put a limit upon the otherwise unambiguous effect of 
the legislation.* The court, asserting the right to consider the motives 
of the defendants,’ concluded that the ITF officers were “‘ inter- 
meddlars... outside the pale of immunity ” and actuated by “an 
extraneous motive and not for any legitimate trade object.” 1° The 
inference must be that it was unreasonable for the defendants to 
pursue the originally legitimate trade dispute to its logical con-- 
clusion (that is, until the owners actually complied with their 
demands). The court thereby purported to limit the legitimacy of 
the trade dispute by reference to some vague and undefined standard 
of what might be reasonable or possible for the employer to con- 
cede in response to industrial action. If such a broad construction 
of the ratio of the decision is permissible, then the appeal court 
has extended yet again the categories of labour disputes which fall 
outside the “ golden formula.” ? Their Lordships do not consider 


€ Lord Denning M.R. [1978] LR.L.R. 507, 510, thought “tt Is as plain as can 
be” that the defendants’ acts were unlawful as inducement of breach of contract, 
as interference with the performance of contracts and as intimidation. 

T Based upon the protection afforded by TULRA 1974, s. 13, as amended. 

8 See especially Thompson v. Goold & Co. [1910] A.C. 409, 420 (per Lord 
Mersey) and Vickers, Sons & Marim Ltd. v. Evans [1910] A.C. 444, 445 (per Lord 


(Torguay) Lid: PLAT EPT Pe ET TRED Re ton Report on 

the Preparation of Legislation (1975; Cmnd. 6053, pp. 135-145). In individual em- 
ployment law the courts have displayed a less restrictive approach in order to reach 
tho desired (and desirable) effect: seo especially Frank Jones (Tipton) Ltd. v. Stock 
[1978] LRL.R. 87 (H.L.); Nothman v. London Borough of Barnet [1977] I.R.L.R. 
ER [1979] I.R.L.R. M4 (H.L.); and Zarcrynska v. Levy [1978] LR.L.R. 
’ Lord Denning M.R. and Stephenson L.J. relied upon Conway v. Wade [1909] 
A.C. 506 (FLL.), eapecially per Lord Loreburn L.C. at p. 512. 

i Per Lord’ DEME UM] IRER. s0, 510. Contrast his earlier remarks, 
ibid. p. 509, moere hej did niot döabt tiat Mo oPJerta of tbe TTE Wets: good, purported 
oven to to understand them and declined to criticise them. 

11 For the definition of “trade dispute” see TULRA 1974, s. 29 (1). A dispute 
may cease to be a “trade dispute ” where the following elements are are predominant: 
spite or malice (Huntley v. Thornton [1957] 1 W.L.R. 321); personal resentment 
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whether the dispute had become transformed into a trade dispute 
between ITF members and the intransigent crew for the object of 
preventing the dilution of terms and conditions of service by the 
encouragement of cheap and non-unionised labour.” It is likely, 
bowever, that they would have concluded that the defendants had 
not acted with that dispute in mind.” 

The court was unable to agree (or even to decide) upon the im- 
mediate consequence of their views concerning the defendants’ 
motives. Lord Denning “ opined that, because of their inappropri- 
ate motive, they were not acting in furtherance of a trade dispute 
which undoubtedly existed. Brandon L.J.,1* hedging his bets, doubted 
whether there was a trade dispute and, even if there was, whether 
the defendants acted in furtherance of the dispute, or of some other 
purpose, or of both the dispute and the other purpose, the latter 
providing the predominant motive. Stephenson L.J.1* confessed to 
being unable to decide either question, yet felt it was clear that if 
the judge below “had had our advantages ” he would have granted 
the injunction. In the light of such indecision one can only speculate 
as to the nature of these “ advantages.” 


The labour injunction 


When the House of Lords reviewed the principles to be applied 
in granting interlocutory injunctions generally in American Cyan- 
amid," it became necessary to temper the rigours of this decision 
in labour disputes by the amending legislation of 1975." In such 
cases it is incumbent upon the court, in exercising its discretion, to 
have regard to the “likelihood ” of success at the full trial of ‘the 
action of a defence based upon the “‘ golden formula.” The marriage 
of American Cyanamid and section 17 (2) has not proved to be a 
happy one for trade unionists. The safety mechanism provided by 
section 17 (2) has been largely immobilised by judicial construction 
betraying a poverty of interpretative principle.** Only Scarman L.J., 
as he then was, in B.B.C. v. Hearn ™ has attempted to formulate a 


(Conway V. Wade, above); union rivalry (Stratford v. Lindley [1965] A.C, 269); 
political motives (B.B.C. v. Hoarn, above). Soo now: McShane and Ashton v. 
Express Newspapers Lid. [1979] I.R.L.R. 79 (C.A.) and United Biscuits (UK) Ltd. 
v. Fall [11979] LR.L.R. 'T10 (Ackner J.). 

13 A dispute between workers and workers within the meaning of TULRA 1974, 


a. 29 (1) (a), (b) ©), (e). 
18 Applying Beaverbrook Newspapers Lid. v. Keys (above). 
14 [1978] LR.L.R. pp. 507, 510. 15 Ibid. p. 513. 
16 Ibid. p. 512. 11 American Cyanamid Ltd. w. Ethicon Ltd, [1975] A.C. 396. 
18 TULRA 1974, z. 17 (2), inserted by EPA 1975, s. 125 and Sched. 16, Pt. DI, 


para. 6. 

19 See particularly the cases cited at note 4. Seo also: Fellowes and Sons VN. 
Fisher [1976] Q.B. 122 (C.A.); Hubbard v. Pitt [1976] Q.B. 142 (C.A.); Camellia 
Tankers S.A. Ltd. v. 1.T.F. [1976] LCR. 274 (C.A) noted by Davies (1976) 5 LL.J. 
182 and Wedderburn (1976) 39 MLL.R. 715. 

20 [1977] LR.L.R. 273, 277 adopting a three-stage inquiry: (1) Is there a serious 
question to be tried? (Œf) Does the balance of convenience favour the granting of 
relief? Gif) Is there a Hkelfhood of a successful defence based upon the “ golden 
formula"? Note also the judgment of Pain J., at first instance: [1977] IR.LR. 
209. 
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methodical approach to the question whether to grant injunctive 
relief in interlocutory proceedings. The present case brings no 
further order to obvious chaos, 

One might be forgiven for imagining that the court in Slater 
regarded the question posed by section 17 (2) as the conclusive 
factor in deciding whether to grant relief. Lord Denning, applying 
a two-stage inquiry, considers the “golden formula” at length 
before finding, somewhat inevitably, that the balance of convenience 
favoured the plaintiffs. Brandon L.J. appears to take the same path, 
while this approach is merely reversed by Stephenson L.J.** Under- 
lying their Lordships’ judgments is an unspoken presumption that 
in labour dispute cases there will always be a serious question to be 
tried, and that whatever the effect of section 17 (2) it cannot be 
regarded as in any way limiting the discretion of the court to grant 

relief.™ 
-~ In considering where the balance of convenience lay, the Court 
of Appeal demonstrated the traditional disregard by the judiciary 
of the nature of collective interests in employment.* Lord Denning 
conceded that the ITF would “lose a bargaining counter which is 
in their hands ” if an injunction issued, but stated baldly that they 
would “not suffer any actual damage.” That the judges are 
unable to conceptualise real damage other than in pure monetary 
terms is universally known, but in the present action an additional 
factor had materialised during the course of the hearings. The ITF 
had given an undertaking in damages through counsel and, further- 
more, appeared to have ample assets within the jurisdiction to sup- 
port that undertaking.** While Stephenson L.J. was prepared to 
consider that this might alter the balance of convenience, Lord 
Denning dismissed the undertaking as seeming to him not “to 
weigh very much in the scales when considering the balance of 
convenience.” ** That the undertaking in damages could be out- 
weighed by the damage suffered by the plaintiffs seems to be an 
arguable point, but the significant factor which weighs the scales 
in favour of granting relief now seems to be the “ damage, loss and 





21 He felt unable to find that Donakison J. had misinterpreted s. 17 (2) “or put 
the of a defence afforded by s. 13 succeeding tn the forefront as a con- 
clustve factor determining how he should exercise his discretion’: ibid. p. 511. 

23 Perhaps in this latter respect, the opening words of the subsection are un- 
fortunate: “It is hereby declared for the avoidance of doubt... .” The effect appears 
to be to restore the position as it existed prior to American Cyanamid (see Wedder- 
burn (1977) 39 ML.R. 169, 173 and Stratford v. Lindley, above) rather than to 
attempt to remove the law law from the arena of industrial conflict. 

33 Seo particularly Davies and Anderman (1973) 2 ILJ. 213, 222-228. 

24 [1978] IRL.R. $07, 511. Stephenson and Brandon L.JJ. do not develop this 

t 


2s “If damages in tho measure recoverable at common law would be adequate 
remedy and the defendant would be in a financial position to pay them, no infer- 
locutory injunction shouki normally be granted, however strong the plainttff’s claim 
to be at that stago”: per Lord Diplock in American Cyanamid Ltd. v. 
Ethicon Ltd, [1975] A.C. 396, 408. 
26 [1978] LR.L.R. 507, 511. 
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inconvenience”’ suffered by the “public at large.”?’ In Keys” 
Lord Denning’s concern that the public should not suffer at the 
hands of the industrial combatants would ensure the issue of injunc- 
tive relief where the dispute involved a “ public services ” industry. 
After the present case the concept of ‘‘ public services ” would not 
appear to be narrowly defined. Almost any industrial dispute will 
inevitably involve some combination of loss, damage and inconveni- 
ence to the public, for therein lies an element of the persuasive 
force of industrial action. Nor does it appear from the facts of 
Slater that what Lord Denning has in mind is a dispute which affects 
a numerically large portion of the public. That the principle 
involved remains largely undeveloped is a cause for concern rather 
than for indifference. 


Conclusion 


The Camilla M having no doubt sailed for less “ hostile ” shores, 
the dispute is now of academic interest only, because as so often 
happens in these cases the appropriateness of the interlocutory 
relief remains untested by a full trial of the action.?* Whatever the 
substantive issues, the most telling aspect of the decision is con- 
tained in the apparent despair at and muted criticism of the in- 
adequacy of interlocutory procedure for deciding questions of such 
moment as expressed by two appellate judges.’ It becomes increas- 
ingly perverse to view the use of the interlocutory procedure as 
presently constituted as anything other than a device for effectively 
settling industrial conflict in favour of capital and at the expense 
of labour. Over 70 years’ experience has shown that no amount of 
legislative tinkering with the “golden formula” will remedy the 
imbalance of industrial power. If the law is to be the final arbiter 
in industrial conflict, then reform lies in one of two directions: 
either the total exclusion of industrial relations from interlocutory 
and injunctive relief or, less radically, the reform and overhaul of 
the interlocutory process. The present writer would prefer that the 
latter alternative be taken out of choice rather than that the former 
be forced upon us. 

Brian DOYLE. 


THE DISGUISED INDEPENDENT CONTRACTOR 


THE distinction between employees and independent contractors is 

an important one. It is the basis upon which liability for income tax, 

National Insurance contribution, a person’s right to claim in 

respect of an unfair dismissal or redundancy and the new rights 
37 Ibid. per Lord Deming M.R, 


28 Beaverbrook Newspapers Ltd. v. Keys [1978] IR.L.R. 34 (C.A). 
a a aea a aioe Te 


Pe eE TT [1978] LR.L.R. 507, 512 and per Brandon L.J. ibid. 513. 
Denning appears to be able to deal with these matters with consummate case. 
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given to an employee by the Employment Protection Act 1975 ` is 
determined. In addition, vicarious liability is dependent on the 
distinction. It is difficult to determine not only whether a person is 
in fact employed but also the basis on which the courts distinguish 
a contract of service from a contract for services. Some guidance, 
however, can be drawn from the recent case of B.S.M. (1257) Ltd. 
and Another V. Secretary of State for Social Services.” The case 
was an appeal to the High Court (deputy judge Sir Douglas Frank, 
ac.) from a ruling of the Secretary of State that a Mr. Thorn 
was employed by B.S.M. (1257) Ltd. for National Insurance 
purposes. 

Mr. Thorn was employed by B.S.M. from 1972 until 1974, when 
the Company reorganised its business by forming a number of 
operating companies (of which B.S.M. (1257) Ltd. was one). The 
aims of the reorganisation were the avoidance of value added tax, 
the reduction of overheads and an increase of personal commitment 
by the employees, whose services would be re-engaged on an inde- 
pendent contractor basis. Mr. Thorn accordingly terminated his 
employment with B.S.M. Ltd. He then entered into a new contract 
with B.S.M. (1257) Ltd., under which he gave driving instruction 
to pupils found by the Company, in a car supplied and maintained 
by them. His expenses were also paid by the Company. There was 
no commitment by him as to the hours he would work, although 
he worked on average for 10 hours a day. He was paid on com- 
mission with no fixed or guaranteed remuneration. The contract 
specifically stated that he was self-employed and liable to pay his 
own National Insurance contributions. He undertook not to give 
driving instruction in competition with the Company, but was not 
subject to directions in the way he worked. It was held that Mr. 
Thorn was self-employed. He and the Company had entered into 
an agreement for the express purpose of changing Mr. Thorn’s 
status to that of a self-employed person, as they were in law per- 
fectly entitled to do, and none of the terms of the agreement was 
inconsistent with that relationship. 

Over the years several tests have been applied to deteremine status. 
These have included the control,’ organisational ‘ and “ Multiple ” 5 
tests. However, there has never emerged any single criterion to be 
applied when deciding whether a person is employed or is an inde- 
pendent contractor. As Bridge L.J. pointed out in E. Rennison & Son 
v. Minister of Social Security,’ “ a variety of factors is to be taken 
into account and the weight to be given to different factors may vary 


1 Now the Employment Protection (Consolidation) Act 1978, e.g., ıs. 12-18 


guarantee peyments. 

2 [1978] LCR, 894. 

3 Yewens v. Noakes (1880) 6 Q.B.D. 530. 

4 Stevenson Jordan and Harnson Lid. v. MacDonald and Evans [1952] 1 T.L.R. 
101. 

5 Ready Mixed Concrete (South East) Ltd. w. Adinuter of Pensions [1968] 2 Q.B. 


497. 
$ (1970) 10 KLR. 6, 68. 
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from case to case.” It is therefore difficult to reconcile the various 
decisions in this field as they each tum on their own facts. For 
example, the branch manager of an insurance company was held to 
be self-employed in Massey v. Crown Life Insurance Co. of Canada,’ 
whereas a sales representative paid on commission was held to be 
employed in Tyne and Clyde Warehouses Ltd. v. Hamerton.* 

The label the parties place on their relationship is merely one of 
the factors to be considered by the court. The B.S.M. case gives 
some indication of the weight to be attached to such a label, 

If the relationship between the parties is truly that of employer 
and employee the parties cannot alter the status of one of the 
parties by declaring that the agreement is one for services rather 
than one of service.’ An illustration of this was the case of Fergu- 
son V. John Dawson & Partners (Contractors) Ltd.,° where a 
labourer on a building site was held by the Court of Appeal to have 
been employed even though he was stated to be “ working purely as 
a lump labour force.” 

There is a distinction, stressed in the B.S.M. case, between written 
and oral contracts. Where the contract is oral the relationship between 
the parties is a question of fact and the court will not interfere with 
the Tribunal’s finding." If the contract is written its construction 
is a matter of law and only in the latter case will the court review 
the Tribunal’s finding. 

Therefore where the contract is oral the Tribunal or court of 
first instance will come to its conclusion after considering all the 
circumstances and here the label the parties put on their relation- 
ship carries less weight. However, where the contract is written 
the court will merely construe the written document and will attach 
more weight to the label used by the parties. Thus, as illustrated by 
the B.S.M. case, where parties declare that the agreement is one 
for services and there are no terms inconsistent with that relation- 
ship the contract for services will be upheld. 

The courts are now tending to make an individual stand by his 
election for self-employed status thus following Lawton L.J.’s dis- 
senting judgment in Ferguson v. Dawson.“ This is certainly true 
where a person has been employed and then elects to enter a con- 
tract for services with his previous employer. Tyne and Clyde 
Warehouses v. Hamerton,"* however, shows that this may not be so 





T [1978] IRL.R. 31, 

3 [1978] LCR. 661. 

* Masy V. Crown Life Insurance Co. of Canada [1978] I.R.L.R. 31, per Lord 
Denning M.R. at p. 33. 

10 [1976] 3 AN E.R. 817. 

11 Construction Industry Training Board v. Labour Force Ltd. [1970] 3 All E-R. 
220, per Fisher J. at p. 225. 

13 See Ferguson V. Dawson [1976] 3 AL E.R, 817. 

13 [1976] 3 AN E.R. 817, 829. 

14 Seo Massey V. Crown Life Insurance Co, of Canada [1978] IR.L.R. 31. 

15 See note 8 above. 
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if the election is made on the original appointment. Mr. Hamerton 
was expressly engaged as self-employed but as the Tribunal had 
found that in actuality he was employed and had applied the law 
correctly the Employment Appeal Tribunal refused to intervene. 
There must be more than a mere request to change status; a new 
contract is desirable if the court is to hold that an employee has 
changed his status to that of self-employed.** 

The B.S.M. case also illustrates a difficulty caused by the fine 
distinction between employment and self-employment, which has 
become more serious with the court’s tendency to uphold an elec- 
tion for self-employed status. The problem was clearly stated by 
Counsel for the Secretary of State’’ when he said “ vis-à-vis the 
public the instructor is a B.S.M. instructor, their advertisement is 
prominently displayed on their premises and on the car, the pupil 
does not see himself instructed by an independent contractor, but, 
on the contrary, puts himself in the hands of the largest organisa- 
tion of its kind.” This problem is not restricted to driving instruc- 
tion. Self-employment is now becoming prevalent in many fields. 
For example many gas fitters, plumbers, etc., are now self-employed 
although they may obtain their work from only one Company." 

In many instances an individual can think that he is dealing with 
a large organisation when in fact he is dealing with an independent 
contractor. This is all very well until something goes wrong and 
the individual tries to obtain redress from the organisation. If he 
is claiming in tort he will be met with the reply that the organisation 
is not vicariously liable for the negligent acts of its independent 
contractors but only for those of its non-existent employees, 
Unless the individual can prove, for instance, that the loss was 
caused by an extra hazardous activity * or that the organisation had 
itself been negligent,*? which is unlikely if the organisation had 








18 Davis v. New England College of Arundel [1977] LCR. 6. 

17 At p. 904, 

18 The rise in the incidence of self-employment would appear to have been occa- 
sioned not only by the desire to evade VAT, as in the B.S.M. case, or liability for 
income tax and National Insurance, as in E. Rennison & Son v. Minister of Social 
Security, but also as a method of giving increased remuneration to “employees” at 
times of compulsory wage restraint. 

19 Le. servants, The general rule of no vicarious Habllity for the acts of indepen- 
dent contractors was confirmed in Salsbury v. Woodland [1970] 1 Q.B. 324, per 
Sachs L.J. at p. 347. Cross v. Redpath Dorman Long (Contracting) Ltd. [1978] 
LCR. 730 confirmed that a person may become vicariously liable for the acts of 
an employee borrowed from another employer even though no contract of employ 
ment exists between them. Whilst the caso is a basis for arguing that there is no 
need for “ employment” before there can be vicarlous liability, the labiltty would 
seem to be restricted to situations where there is an intention to treat the borrowed 
person as an employee, Le. sufficient control is exercised over him, and not to extend 
to situations where the relation of independent contractor is Intended—seo Rideout, 
Princtples of Labour Law (2nd ed.), p. 366, Hence this would not appear to help the 
individual in the situations considered in the Note. 

20 Honeywill & Stein Ltd. v. Larkin Bros, [1934] 1 K.B. 191. 

21 Pinn v. Rew (1916) 32 T.L.R. 451. 
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taken care to select a competent contractor,™ he will only be able 
to claim against the independent contractor.” 

If the claim is for breach of contract the organisation will only be 
liable if the individual can establish that the independent contractor 
was the agent of the organisation when he entered into the contract. It 
is highly unlikely that the independent contractor would have been 
given actual authority. It could, however, be argued that he had been 
clothed with apparent authority,™ but this is likely to prove difficult. In 
addition to having to prove conduct amounting to a representation 
that the independent contractor had authority to contract on behalf 
of the organisation he must also prove that he acted on the faith 
of that representation.** For example, if an organisation runs a shop 
selling gas appliances and has an arrangement whereby all fitting of 
the appliances is done by independent contractors, the organisation 
will only be liable on the fitting contract if the individual can prove 
that the independent contractor was represented as having authority 
to enter into the fitting contract on behalf of the retail business.** 

Further difficulty arises if the organisation which it is desired to 
make liable is in fact a limited company. The individual will be 
completely barred if the constitution of the Company deprives it 
of the capacity to enter into that type of contract or alternatively 
to delegate authority to contract to that type of agent.” Thus in 
the above example, if the shop were owned by a limited company 
whose objects only permitted it to carry on retail trade, it is extre- 
mely unlikely that the Company would be found to have held out 
the fitter as its agent as fitting would be ultra vires the Company.™ 





33 Phillips v. Britannia Hygienic Laundry Co. Ltd.. [1923] 1 K.B. 539. 

233 Although the Courts have endeavoured to widen the circumstances in which 
the employer will be liable for the acts of his independent contractor the basic rule 
of no liability remains, See generally Atiyah, Vicarious Liability ın the Law of Torts, 
Chap. 29, Clerk and Lindsell on Tort (14th ed.), pp. 150 et seq. and Salmond on the 
Law of Torts (17th ed.), pp. 485 et seq. 

34 This has also been termed “ ostensible authority ” and “ agency by estoppel.” For 
discussion of this complex area of law see generally Bowstead on Agency (14th ed.), 
arts. 4 and 79, Fridman, Law of Agency (4th ed.), pp. 65 ef seg. and Stoljar, The 
Law of Agency, pp. 25 et seq. 

35 Rama Corporation Lid. V. Proved Tin and General Investments Ltd. [1952] 2 
Q.B. 147. 


3° Freeman & Lockyer v. Buckhurst Park Properties (Mangal) Ltd, 2 Q.B. 480 per 


28 It may be possible to argue that fitting is incidental to the main objects of the 
Company and therefore mira vires—see Deuchar v. Gas Light and Coke Co. [1925] 
A.C. 691 bat cf. Ashbury Radway Carriage Co. Ltd. v. Riche (1875) LR. 7 H.L. 
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Thus instead of being able to go against the assets of the large 
organisation as he thought, the individual will only have an action 
against the independent contractor who may not have many assets 
or be carrying inadequate insurance. From the diversity of occu- 
pations in which self-employment is now appearing, where pre- 
viously there was only employment, there would seem to be a need, 
at the very least, for legislation to make it compulsory for such 
persons to declare that they are self-employed and unconnected with 
the larger organisation before entering into any dealing with mem- 
bers of the general public.** There are also grounds for arguing that 
where an organisation arranges for services to be supplied to a 
member of the public, the organisation should be liable for loss 
arising out of the provision of such services, regardless of whether 
employees or independent contractors are used.*° 

In view of the recent spate of consumer protection legislation >" 
it is surprising that a consumer can still be left, in effect,** without 
a remedy by the simple expedient of a business being organised on 
the basis that all work is carried out by independent contractors. 


JEAN WARBURTON. 


PRISON DISCIPLINE AND JUDICIAL REVIEW 


THE last two years have witnessed two welcome developments in 
public law—a reinvigoration of natural justice and a reassertion 
of judicial control of administrative action. Against this background 
the Divisional Court’s decision in R. v. Board of Visitors of Hull 
Prison, ex p. St. Germain ! came as a disappointment. In that case 
the seven applicants were charged with offences against prison 
discipline, arising out of incidents at Hull Prison in August- 
September 1976. They were accordingly brought before the board 
of visitors, who found the charges proved and imposed punishments 
consisting of loss of various privileges. The applicants sought 
certiorari to quash these decisions, alleging violation of natural 
justice. 

In what respect natural justice may have been violated we do 


WRg Ct vers wits Ea E oe ce es ae o e 


make public Its limited 
30 See generally the policy arguments in Atiyah, Vicarious Liabikty in the Law 


of Torts, PP. 334 et seq. 
1 Trado Descriptions Act 1968, Fair Trading Act 1973, Consumer Credit Act 1974, 


legal costs involved in proving his caso in an area of uncertain law. 
1 [1978] 2 W.L.R. 598, 
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not know, for the court did not reach this issue. In judgments by 
Lord Widgery C.J. and Cumming-Bruce L.J. (Park J. agreeing with 
both) the court accepted the contention that certiorari could not 
issue to quash decisions such as these. This conclusion owed little 
to the characteristics of that order; instead Lord Widgery C.J. and 
Cumming-Bruce LJ. took the view that there were reasons of 
policy why the courts should not intervene in this area. Lord 
Widgery referred to ex parte Fry* for the proposition that 
“ domestic discipline in the form of a disciplinary body is something 
for the officer charged with the duty of maintaining discipline and 
not something for the courts...” ° Moreover, if the visitors’ dis- 
ciplinary decisions were subject to review, so too must be the 
governor’s—and that was a possibility Lord Widgery rejected.‘ 

Cumming-Bruce LJ. saw grave public disadvantages in judicial 
intervention in this sphere. Nothing was worse in an institution 
subject to discipline than that after a disciplinary sanction had been 
imposed it should be left in the air, whether for days or weeks. 
On consideration of the Prison Act and Rules, he was satisfied that 
Parliament could not have intended these matters to be the subject 
of judicial controL 

This conclusion that prisons were an Alsatia wherein the Queen’s 
writ did not run was somewhat surprising. The fact that disciplin- 
ary matters were involved scarcely warranted the conclusion that 
the courts could not intervene. Trade union disciplinary decisions 
have always been liable to review, and in McDonald v. Lanark- 
shire Fire Brigade Joint Committee® Lord Guthrie had declined 
to accept ex parte Fry. It would appear, however, that this case 
was not cited to the Divisional Court, nor were decisions of those 
courts in other common law countries which had concluded that 
judicial intervention was not incompatible with prison discipline. 

Fortunately the Court of Appeal (Megaw, Shaw and Waller 
L.JJ.) unanimously reversed this decision.* The Divisional Court’s 
reliance on ex p. Fry was regarded as misplaced. Megaw L.J. said 
that the Divisional Court’s decision in that case was founded on 
R. v. Metropolitan Police Commissioner, ex p. Parker’: and in the 
light of Ridge v. Baldwin* and the Gaming Board case,” it would 
be unsafe to regard that decision as still being good law.?° Similar 
criticisms were voiced by Shaw and Waller L.JJ. 

The policy factors involved received different treatment from 
each Lord Justice. For Megaw L.J. it was undesirable that the 





2 [1954] 1 W.L.R. 730. - 

3 [1978] 2 W.L.R, 598, 605H. 

4 At p. 606A. 

ë 1959 S.C, 141, 

* [1979] 2 W.L.R. 42. 

7 [1953] 1 W.L.R. 1150. 

8 [1964] A.C. 40, 

® R. v. Gamıng Board for Great Britain, Ex parte Benaim [1970] 2 Q.B. 417. 

10 Pringle J. in the Irish High Court had reached the same conclusion much 
earlier: Ingle v. O'Brien (1974) 109 IL.T.R. 7. 
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governor’s disciplinary functions should be subject to certiorari. Had 
he, like Lord Widgery, thought that no distinction could be drawn 
between the governor and the visitors in this context he would 
have agreed with the Divisional Court. But he believed that there 
was a distinction, albeit one difficult to define as a strict matter of 
logic. Waller L.J. also found it difficult to envisage circumstances 
in which certiorari would issue to a governor; it was important 
that the officer charged with maintaining discipline should not be 
interfered with by the courts. He, however, did not find it difficult 
to distinguish between the governor and the visitors. The former 
could be equated with the commanding officer of a service unit, 
while the latter could be regarded as an impartial and independent 
authority. ™ 

The distinction between governor and visitors did not commend 
itself to Shaw L.J. He pointed out that the relevant regulations 
were common to both forms of proceeding; and that while the 
governor’s power of punishment was more restricted than that of 
the visitors, the essential nature of the proceedings under the 
Prison Rules was the same. So, in nature if not in degree, were 
the consequences to the prisoner. 

In the matters it emphasises, the judgment of Shaw L.J. is in 
marked contrast to those in the Divisional Court. He does not 
neglect the problems of prison discipline; but in his view the courts 
possess, and must exercise, jurisdiction to review disciplinary deci- 
sions until Parliament expressly says otherwise. Heavy stress is 
laid on the issues of principle involved. While prisoners are subject 
to a special regimen and have a special status, “ they are not 
entirely denuded of all the fundamental rights which are inherent 
in our constitution.” “ Further, 

- the rights of a citizen, however circumscribed by a penal 
sentence or otherwise, must always be the concern of the courts 
unless their jurisdiction is clearly excluded by some statutory 
provision. The courts are in general the ultimate custodians 
of the rights and liberties of the subject whatever his status 
and however attenuated those rights and liberties may be as 
the result of some punitive or other process... An essential 
characteristic of the right of a subject is that it carries with 
it a right of recourse to the courts unless some statute decrees 
otherwise. What should be the nature and measure of the relief 
accorded must be a matter for the courts. Public policy or 
expediency as well as merits may be factors to consider and 
they may influence the answer to any application for relief; 


but to deny jurisdiction on the ground of e: iency seems to 
me... to be tantamount to abdicating a ary function of 
the judiciary. era 


The Court of Appeal’s decision brings English law into line with 
that in several other common law jurisdictions. The judgments of 


11 [1979] 2 W.L.R. 42, 63 (Shaw L.J.) and 67-68 (Waller L.J.). 
12 At p. 60 G. 18 [1979] 2 W.L.R. 42, 61. 
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Megaw and Shaw LJJ. draw upon the New Zealand Supreme 
Court case of Daemar v. Hall ™ in favour of reviewability, a con- 
clusion also reached in Canada™ and the United States.’* In 
Ireland, too, unreported decisions treat the applicability of natural 
justico and judicial review to prison discipline as axiomatic." The 
Supreme Court has recently deplored the practice of bringing mat- 
ters of prison administration before the courts by way of habeas 
corpus '*; but it did not suggest that such questions were not 
justiciable. O’Higgins CJ. said: 
ser ere lications under Article 40.4 [of the Constitution] are 
not suitable for the judicial investigation of complaints as to 
conviction, sentence and conditions of detention which fall 
short of that requirement [that the detention is not “ in accord- 
ance with law.”] These fall to be investigated, where necessary, 
under other forms of proceedings.” (Italics supplied). 


One had difficulty in believing that the state of English prison 
discipline was so fragile and parlous as to require the Divisional 
Court’s “ Hands off” doctrine. Far from producing the dire results 
feared by Lord Widgery and his colleagues, the availability of 
judicial review may have beneficial effects. It is, after all, a means 
of ensuring that disciplinary decisions will be fair and intra yires. 
Refusal to intervene could easily become a charter for arbitrariness 
and illegality, which could generate resentments much more danger- 
ous to good order than any possible involvement of the courts, 
Thus, the Court of Appeal’s decision may be as practical as it is 
principled. 

We have not yet heard the end of this case, nor perhaps of the 
subject. It now goes back to the Divisional Court for a decision on 
the merits, and it may be some time before the Tequirements of 
natural justice in this context are fully worked out. Likewise, the 
position of a prison governor vis-à-vis the courts is not yet finally 
resolved, But the Court of Appeal’s decision settles the main ques- 
tion of jurisdiction in emphatic fashion; for this it is most welcome. 


J. P. CASEY 


14 Unreported, February 13, 1978 (McMullin J.). 

15 R. v. Institutional Head of Beaver Creek Correctional Camp, Bx parte McCaud 
(1968) 2 D.L.R. (3d) 545 (Ontario C.A). 

16 Wolff v. McDonnell (1974) 418 U.S. 539. The Court of Appeals for the Second 
Ctrcult had earHer taken the same line: Sostre v. McGinnis (1971) 422 F, 2d 178: 
Wright v. McCann (1972) 460 F. 2d. 126. 

17 State (Gallagher) v. Governor, Portlaoise Prison (Finlay P., May 18, 1977), 

‘ 18 State (McDonough) v. Governor, Mountjoy Prison (Supreme Court, July 24, 
978), 


REVIEWS 


LEGAL REASONING AND LEGAL THEory. By Nem. MacCormicx. 
(Oxford: Clarendon Press. 1978, xi and 292 and (index) 6 pp. 
£5:75.] 

WHEN I was invited to review this book I at first doubted my competence, 

but the author claims to havo written for non-philosophbical lawyers as well 


part of the book in which any philosophical notations are used, and alth 
these are fully and clearly explained, they could, I think, have been dispensed 


f 
: 
: 
3 


not so. The use of deductive logic is confined 
to tho cases in which established rules aro applied to facts. Here the decision 
that the facts fall under a rule of law, and the conchmion drawn therefrom, 


can be presented in the form of a syllogism. Rules of law can be presented in 
the form: 


take nearly 100 pages to knock down this Aunt Sally, for surely it is no more. 
Has it ever been seriously argued that judges meyer (correctly) use deductive 
logic in legal reasoning? After all, even the laws of arithmetic may be, and 
aro in fact, constantly used in such simple matters as the computation of 
damages. 


If p, then q, unless... 


MacCormick touches on a similar point later in the book where he suggests 
that common law rules are often of the form: 


At least, if p, then q, 


and suggests that this is less truo of statuto law. (I think, as to this, that ho 
may underestimate the extent to which even statutory rules must be read in 


471 
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the overall context of countless other rules of the system, e.g. that even 


thy absolnte ons creating offences do not apply to children 
under 10, etc.) But once it is conceded that rules are frequently of this type, 
the scope for purely reasaning declines, But since MacCormick 


legal theory in which some attempt is made to use tho author's arguments 
about legal reasoning to offer some thoughts on legal theory. Although this 
part of the book may well contain more original ideas and insights than the 
rest of the book, it gives an impression of patchiness. There are many interest- 
ing comments and criticisms of Dworkin, Hart ef al. (useful for students 
egain), but I did not come away with any very clear idea of an overall theory. 
Throughout the book I was repeatedly conscious of an ambiguity in the notion 
which the author hammers home, that decisions must be “ justified.” Yes, 
indeed, but who is the judge of whether the decision “is justified” by the 
judge’s reasons? And if, as MacCormick insists, the judge must make a valne 
choice when established rules rum out (are judges all conscious of this, one 
wants to interpose?), to what extent are his reasons actually justifi ey 


It is a pity that this interesting book is presented in a somewhat unsatisfac- 
tory form. The author tells us that it was based on courses of lectures, and this 
is, I fear, rather too obvious. There are, alas, also far too many misprints, But 
for students, this book should be a good buy. 

P. S. ATIYAH. 


JUDICIAL IMPACT AND STATE SUPREME COURTS. By G. ALAN TARR. 
[Lexington, Massachusetts: D. C. Heath and Co. 1977. xvi and 
184 pp. (incl. index). About £12.] 


How often and why do state supreme courts refuse or fail to comply with the 
authoritative rulinga of the U.S. Supremo Court? These intriguing questions 
cannot readily be transposed into the idiom of United Kingdom furisprudence, 
but they are of profound importance in a federal system where the courts have 
an explicitly political and constitutional role. G. Alan Tarr seeks some answers 
via an analysis of state courts’ responses to Supreme Court decisions, extending 
to stato legislation the First Amendment’s prohibition upon Congressional laws 
establishing any religion or prohibiting the free exercise of religion. The 15 
“ establishment ” cases ho considers span the period 1947 (the case of Everson 
v. Board of Education) to 1971 (Lemon v. Kurtzman and Tilton v. Richardson). 

As the author says, “the costs associated with judicial noncompliance are 
manifest: likely imposition of sanctions (reversal) by legitimate superiors, pos- 
sible loss of professional reputation, and cognitive dissonance associated with 
the gap between behavior and the accepted norms of jndiclat role.” So why— 
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in 15 out of 97 cases, or 78 out of 594 state court judgments on this issue 
during the period studied—did the lower court judges fail to comply? Un- 
fortunately, as Tarr himself admits, these figures confirm that compHance 
is the norm, and hence the sample of deviant cases is distinctly on the small 
side. 

The author tests three hypotheses. First, “ judicial backgrounds ”: how far 
does tho tendency not to comply with Supreme Court rulings correlate with 
the state judges’ background characteristics (e.g. their party and religious 
afllations) considered in conjunction with “ systemic variables,” such as the 
regional context within which the state court operates. Secondly, the 
“ Neustadtian hypothesis ”: this derives from Richard Neustadt’s well-known 
analysis of Presidential power and examines the Interesting possibility that 
lower courts’ responses might be influenced by the quality of ‘‘ Supreme Court 
craftsmanship ”—e.g. by the unanimity of the higher decision and the clarity 
of the standards spelt out in that decision. Thirdly, the “State impact 
hypothesis”: this ts the possibilty that the incidence of non-compliance will 
be related to the likely disruption of the status quo which could occur if the 
lower court did comply—i.e. compliance is examined by reference to both the 
novelty and the extent of existing religious establishment policies and practices 
in the state concerned, 

The first two hypotheses are discussed and elaborated upon, before being 
subjected to statistical analyses which show them to be lacking in any di 
cernible explanatory force. Only the “state impact” approach yields a con- 
vincing degree of correlation (though the climax to this part of the story was 
marred for this reviewer by the discovery that the final page of the relevant 
chapter (p. 120) had been displaced by the reprinting of an earlier page). 

The author is commendably painstaking and self-critical both of his method 
and of his data—so much so that some of one’s confidence in the indices and 
tests he employs is undermined by the time that he gets round to using them. 
He also takes great trouble to relate his own work to other theoretical and 
empirical studies in related fields (and most of the final chapter seeks to 
demonstrate the relevance of this work in the wider context of “impact 
research ’’). In Chapter 4, for example, we find him adapting Daniel Elazar’s 
work on political culture, in combination with Ira Sharkansky’s “state political 
culture scores,” and juxtaposing this with Sharkansky’s typology of regional 
characteristics, with three indirect measures of “ public opinion regarding the 
general values at stako in establishment cases,” and with a further (some- 
what unconvincing) measure of public attitudes towards the Supreme Court 
as an institution, based on the Congressional records of state representatives on 
“Court curbing bills.” This healthy regard for the work of other scholars, 
and a willingness to range widely in the search for analytical tools are very 
much to the author’s credit; but they do tend to give an overall impression of 
disjointed eclecticism. Some useful insights emerge, but you cannot complete 
your own jigsaw satisfactorily by borrowing some of the pleces from other 
puzzles (even ones with similar themes) and trimming them to fit. 

In the last analysis, the author’s painstaking regard for methodological 
rigour cannot protect his somewhat exiguous and decidedly amorphous data 
from being crushed to death by the sheer weight of the ponderous and disparate 
analytical techniques applied to them. The book’s main value for British 
readers is as a bibliographical guide to a small growth-area of American poli 
tical science. Its convoluted prose and extensive use of jargon often obscure 
promising lines of thought. The fact that this appears as an expensivo hard- 
back monograph rather than (in compressed form) as an article probably says 
something about academic publishing in the United States, and about the pres 
sures upon younger academics there even more than here to turn promising 
Tesearch papers into fulty fledged but less thar satisfactory books. 


GAVIN DREWRY. 
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PERSPECTIVES IN JURISPRUDENCE. Edited by ELSPETH ATIWOOLL. 
a University of Glasgow Press, 1977. xiii and 236 pp. 

Law AND Society: THE CRisis IN Lzcar Ipgazs. Edited by EUGENE 
KAMENKA, ROBERT Brown and Arce Era-Soon Tay. [London: 
Edward Arnold. 1978, x and 137 pp. incl. index. £2-50.] 


Human RicuTs. Edited by EUGENE KaMENKA and ALICE Era-SOON 
Tay. [London: Edward Arnold. 1978. viii and 148 pp. incl. 
index. £2:95.] 


THE SOCIOLOGICAL MOVEMENT IN Law. By ALAN Hunt. [London: 
Macmillan. 1978. vi and 185 pp. incl. index. £3-95.] 


THE SocioLocy or Law: A CONFLICT PERSPECTIVE. Edited by 
CHARLES E. Reasons and Rogert M. Rica. [Toronto: Butter- 
worths. 1978. x and 475 pp. £6-00.] 


Tae five books under review share a concern with theory. None is a legal 
text-book; none has the object of inf the 

content of the law. Each is evidence of the claim by academics to be more 
than storage units for information about the content of of 


i 
E 
: 


erudition, its challenge to some higher order ability. Were an 
course to offer a similar challenge it would be equally fustifiable and of about 
as much use to the substantive rump of the courso, A dichotomy between 


after all, the world of practical difference between knowing the law and under- 
standing the law. 


under review but they may be of use to those interested in the deaign of law 
courses both at the level of the individual syllabus and on the grand scale of 
the whole course. 
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reject theory on the grounds that it is not practice and that in any event 
Henry Ford was right. 

Second, a paradigm which has ite origin in notions of the relevance of 
theorling. Law can only be understood in context, we are told; law is a 
“ social fact.” Tho object of inquiry is a causal relationship: the law is caused 
by other social facts; the law may itself cause social facts. There are many 
variants of this paradigm but they have a common tendency to reify both 
“law” and “society ” precisely because it is the relationship between tho legal 
and the social which is their starting point. Since “law” and “society ” are 
thus rendered relatively unproblematic we might call this the law and soctety 
paradigm. Its principal variants may be divided into consensus theories (in 
which society is more or less unified on fundamental values) and conflict 
theories (in which society is divided into oppressors and oppressed). In both 
variants law is seen as essentially a reflection of (or servant of) a social order 
and as having limited potential for instrumental use. 

For different reasons both these paradigms tend to obscure the processes by 
which the legal is constituted and reconstituted, used and abused, adapted or 
ignored by legal experts and by laymen. By contrast, the historicism of some 
Marxian analyses points to a causally sophisticated notion; it can be a short 
step from the dialectic to a notion of a constitutive process. More clearly still 
the central position afforded to social action in the writings of Max Weber 
points to the possibility and desirability of making social action between human 
beings, social relationships, an object of inquiry. This we might call the 
sociological paradigm. Studies of this kind take as their main object, not the 
“law” or “society,” nor the relationship between them, but what social 
actors do and what meanings they attribute to the acts of themselves and 
others. Lawyers, judges, social workers, rich men, poor men, intellectuals, 


main discipline and tho sociology of law a sub-discipline. Work may go on at 
levels as general as the concerns of the jurisprude or as spectfic as an inquiry 
into the effects of a particular legislative change. It may focus on interaction 
between professionals, between laymen, between professionals and clients or 
on some combination of these foci. The competent execution of such work 
demands a high degree of sociological and legal competence. Without the 
latter the temptation to close off from inquiry the interaction between and 
with professionals is too great and “law” is too easily reduced to a monolith. 

The evaluation of new literature is a more complex task than its measure- 
ment according to some typology of theories such as the one just outlined. 
There can be an enormous variation in the quality of work within each 
paradigm. The paradigm merely characterises the main intellectual organising 
principle; it does not tell us how well it is applied, how acute the observation 
and analysis employed. Furthermore mundane factors intrude; the extent to 
which familiarity with other work is assumed; syntax and spelling; sizo and 
price. Edited collections present further difficulties and this reviewer is thank- 
ful that a “ best buy ” recommendation is not mandatory. 

The title of the volume edited by Elspeth Attwooll suggests that its com- 
ponent contributions are within the furlsprudential paradigm. In the preface, 
on the fiy-leaf, and by virtue of the range of disciplines represented, a different 
claim is made for the volume as a whole. Interdisciplinary study is offered as 
a good; history, philosophy, political economy, politics and comparative law 
are harnessed “‘efther to illustrate the relationship between legal theory and 
law as an existing institution or to place legal theories in a wider philosophical 
or historical context.” Such a claim is more appropriate to the law and society 
paradigm. Unfortunately, as interdisciplinarity is not further discussed in the 
volume, its status as an intellectual virtue and the extent to which the volume 
provides for its realisation can be judged only from the cumulative effect of the 
12 essays. There is no cross-referencing or editorlalising. Differences of opinion 
amongst the contributors invite comparisons, but they are not pointed up or 
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In fact the volume includes both worthwhile jurisprudence (the essays by 
Knowles, Tur, Attwooll, Hughes, Sutherland and Berger) and worthwhile law 
and society studies (the remainder), Each cesay is worth reading (this reviowar 


Austin’s politics and his legal theory should be prescribed as preventive 
medicine, an innoculation against vulgar legalism, for all Jaw students. It 
might even be strong enough to serve es an antidote in some mild confirmed 
cases. The standard of presentation is high but a good deal of familiarity with 
other work is assumed by the more furisprudential contributors. As a whole 
this volume is not of use to undergraduates, but each of its component parts 
will ft into and enrich most undergraduate theory courses, 

Law and Society is the title of the first volume in a new series under the 
general editorship of Professor Eugene Kamenka., The collection has a 
coherence which makes its sub-title, The Crisis in Legal Ideals, expecially apt. 
Each contributor helps to explain the contemporary “revulsion from the 
style, attitudes, presuppositions and arrangements implied in the ideal of a 
society governed by laws and not by men.” Despite the title, there is here no 
mere juxtaposition’ of the legal and the social; ideas and ideologies are explored 
because they tell us something of the meanings which are attributed to the 
world and its events. Profesror Kamenka draws special attention to ideas and 
concepta that ‘‘ embody the striving to change the world by, and while, re- 
describing it.” Utilitarian and Marxist ideas thus receive especially careful 
treatment. 

Its concern with meaning, with the unity of theory and practice, tempts one 
to characterise the volume as sociological That claim is not made by its 
editors or authors, nor could such a claim be thoroughly substantiated. The 
ideas explored are too exclusively those of intellectuals and academics. Con- 
nections with the mainstreams of social action are not made sufficiently 
explicit, except perhaps in the emay on the “new penology” by Gordon 
Hawkins. Instead the volume contains criticism with which the theorising of 
sociologists and new criminologists must contend, together with a good deal 
of help in thinking about thinking about law. The usefulness of jurisprudential 
work is not denied and some of the connections between theories and values 
aro well explained in Morlson’s essay. 

The second volume in the series is not a book about institutlonalised systems 
for adjudication on human rights, It is not about the European Convention or 
the United States Constitution. Rather it is useful in coming to terms with the 
increasingly fashionable ‘‘rights-talk.” A range of opinions from Marx to 
Minogue and a range of approaches from the naturatistic to Hohfeldian 
analysis are brought to bear and, to a significant extent, organised despite their 
diversity. Some neglected aspects are emphasised (the reviewer has found 
Glazer’s essay on individual and group rights especially useful in the course 
of undergraduates teaching) but more attention could have been given to the 
problem of extreme societal complexity and the consequent and inevitably 
contested character of rights. 

Both volumes in the series are clearly written and do not assume too much 
from the undergraduate. Because they are well edited they can be recom 
mended as volumes and not merely as collections. Each is almost free of mis- 
prints and tho like although the binding of one did not withstand two readings. 
The forthcoming volumes on bureaucracy, justice and law and social control 
will hopefully bs of equal interest to readers of this journal. 

Dr. Alan Hunt's book is the only single author volume under review. The 
potential gains in coherence are to a large extent realised and the author’s 
contention that “ questions about law involve major questions that confront 
contemporary society ” is systematically demonstrated. Max Weber is given a 
prime position in an examination of the theories of Pound, Llewellyn, Durk- 
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heim and Weber. Hunt’s assertion that “the faiture of modern sociology of 
law...can be located in [the] failure to engage in the theoretical terrain of 
Weber’s sociology of law” makes explicit a claim to be a sociological work. 
Nevertheless two of the ‘central problematics ” which Weber is said to pose 
for the sociology of law (the relationships between law and the state and 
between law and the economic system) could lead us back to the law and 
society paradigm, especially as Weber’s notions of meaning and social action 
Tecelve scant attention. A fuller treatment would have given greater emphasis 
to the first of the three problematics distinguished by Hunt, the relationship 
between law and domination. It would have filled out and related to the 
observable and empirical the assertion that “the process of domination must 
be located within the structure of social relations within which context the 
ideological forms taken by law and legal relations can be examined but not 
as the only focus as if the Ideological form constitutes the real relation.” 


The volume edited by Reasons and Rich offers the greatest number of pages 
per pound sterling and, by its title, makes the claim to be sociological. The 
first part being entitled “The Meaning of Law” we might expect an exercise 
in interpretative sociology. Feeley’s essay, which is more sophisticated than 
the editors allow, hints at the importance of legal categories in everyday action, 
but the preoccupetion is with definition in a manner that is iittle different from 


ability of stratification where there is a division of labour. At the level of 
definition there is little difference between the law that saves man from the 
Hobbesian state of nature and the law that prevents the full realisation of the 
Gemeinschaft. Hence, this reviewer would argue, these examples of the conflict 
perspective can be characterised as within the law and society paradigm as 
appropriately as some consensus theorles. The Balbus essay develops a sophisti- 
cated analogy between legal form and Marx’s notion of commodity form. 
(Richard Kinsey has recently argued that this is not so much an analogy as 
the completion of the Marxian scheme.') Two quibbles might be worth noting. 
First, Balbus argues (p. 76) that “equality” and “commengurability” are 
identical. Second, “from cech according to his ability, to each according to 
his needs” is as legal in form as the principle that private property should be 
protected. At least Balbus does not explain the difference. 

The basic problem of tho first part is not really overcome in the remaining 
five, but the second part is not dominated by the conflict issue. It attempts 
to distinguish the sociological and successfully brings out some of the difficul 
ties of the fact/value distinction. No attempt is made to compare legal positiv- 





1“ Marxism and the Law" (1978) 5 British Journal of Law and Society, 202. 
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ism and sociological positivism in terms of their meanings for those whose 
world views are, in part, shaped by them. 

The third part, “ Competing Paradigms,” shows the editors at their worst. 
Important distinctions between “paradigms” and “ models” are alleged but 


The fourth part has the warm and lively tone typical of those who seek the 
Gemeinschaft or mourn its passing. It brings out the best in the authors; their 
introduction points up the way ahead, although their “conclusion” has a 


bureaucratic forms of law, although Diamond’s exploration of the proto-state 
is quite superb on the importance of the essentially administrative factors of 
i conception 


the editors’ cause. A section entitled “Law, Order and Social 
Change ” might usefully have dealt with such topics as the Industrial Relations 
Act of 1971, safety belts, the breathalyser or even prohibition. 

The final section is introduced In a manner which some will take as 


For the editors the rejection of structural functionalism is more significant 
than explaining how the sociology of law differs from other methods of study. 
The conflict perspective is vaunted but one will find more about materialism 
in Attwooll and more about the dialectic in Kamenka, Brown and Tay. These ` 
concepts are used in some influential and conflict-orlented attempts to relate 
theory and practice. The editors contribute Httle more than summaries of the 
individual contributions and the repetitious assertion of their faith in the 
conflict 


on p. 191 and the diagonal 
Balbus on p. 85 is missing from the formula set out on the 
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intrusive and provide easy targets for those who wish to dismiss the sociology 
of law as unscholarly. Regrettably this book also 
for such a view at a level which lies beyond black letters. 


LEGAL IDENTITY—THE COMING OF AGE OF PuBLic Law. By JOSEPH 
Vine. [Yale U.P., 214 pp. No price given.] 

Tms is a book about locus stand! in American administrative law, inspired 
largely by the two decisions in 1970 of Association of Data Processing Organt- 
sations v. Camp, 397 U.S. 150 and Barlow v. Collins (ibid. at 159). Its thesis 
is that judicial review is a matter not of private law but of public: not the 
vindication of individual rights but the securing of social values, Moreover, it 
is argued, American courts act accordingly. Do not ask, therefore, if a challen- 
ger of official action has been deprived of “ property,” or if he has suffered 
“harm,” or whether the statute he invoked “intended” to benefit him. The 

argued in 


is acting bona fide in a good cause, deserves serious consideration. 

In short, although the book is about American law for American lawyers, 
it still repays an Englishman to read it. After all, any coherent rationale for 
tules of locus standi is better than the atmless anarchy that still seems to pre- 
vail on the subject in England. 

A. M. TETTENBORN. 


CONTRACTS. CASES, NOTES AND MATERIALS. By J. Swan and B. J. 
RETER. [Toronto: Butterworths. 1978. xxxii and 1130 pp. (inc. 
index).] 

At first glance this Canadian casebook does not look so very different from its 
English counterparts. A high percentage of the cases extracted are English, 
including a number of recent decisions (e.g. Amalgamated Investment, Evans 
v. Merzario, Levison v. Patent Steam Carpet Cleaning, and the important 
Gillespie vy. Roy Bowles). Moreover the criterion for selection has a 
markedly English sound to it: ‘ [Cases] are chosen because they are interest- 
ing from a pedagogic point of view; not because they offer a succinct state- 
ment of the law in a non-contentious case ” (p. xxvii. But this of course is 
no more than a negattve—exclusionary—criterion; the nub, the positive 
criterion, lies in the editors’ views of pedagogic interest. 

In the event, the editors take Philosophy and Soctology as their guiding lights 
on pedagogic interest. So, on the one hand, “ [t]he cases in these materials are 
chosen because they raise difficult problems of balancing competing values ” 

. xxviii); while, on the other hand, the overriding purpose of tho materials is 
“ [to explore] the way in which the law of contracts functions now and, to 
some extent, how it got that way ” (p. xxvi). Appropriately then the collection 
opens with a section on remedies, two of the early pleces being Fuller and 
Perdue’s classic article on the reliance interest and an extract from Fuller and 
Eisenberg on contract and order. Predictably extracts from such fashionable 
theorists as Llewellyn, Macaulay, and Renner appear later on. Even allowing 
that imaginative legal reasoning takes the student tnto moral, political, and 
social philosophy (cf. Dworkin’s Hercules), this casebook clearly sets a more 
varied, demanding, and stimulating agenda than its English equivalents. 
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As if to confirm the multidimensional character of the book, the final 
extract is Macneil’s reflexive paper “ Whither Contracts.” Whereupon the 
editors, underscoring the unending nature of the inquiry, remit the reader to 
the Introduction, all set hopefully for another run through the Bramble Bush. 


Rocrer BROWNSWORD, 


SCOTTISH CASES ON CONTRACTS. By END A. MARSHALL. [Edinburgh : 
W. Green & Son, 1978. xviii + 279 +15 (Appendices). £4-50.] 


ACCORDING to the preface, this work started life as a “ typescript collection . . . 
used in conjunction with a course of lectures on the law of contract at the 
University of Stirling”; it was taken up by several other academics in other 
Scottish institutions amd recommended to their students; and this wider dra- 
lation persuaded the publisher to bring out the present version. In view of the 
dilemma of law publishing portrayed in the Final Report of the SPTL Work- 
ing Party on Law Publishing (1977), this would seem to be an excellent way 
to launch other commercially doubtful projects in England; and the examplo 
may readily be supposed to be even more significant within the smaller home 
market of Scotland. Thus, your reviewer approached this work with a 
considerable bins in its favour. 

Unfortunately, from the standpoint of an English lawyer nothing could be 
found to justify recommendation south of the border. The preface states that 
the work is aimed at law and non-law students of Scots law, and understand- 
ably explains that, for reasons of economy, all English cases are eschewed. 
However, to the English reader (perhaps with a less ready access to all the 
Scottish law reports) the drawbacks are rather tho relatively slight nature of 
the printed case-cxtracts, the (purposely) abbreviated author’s notes, aD AT- 
Tangement of materials which he is likely to find incomprehensible, and the 
absence of a subject index. The foregoing is not in any way intended as a 
criticism of the book’s attempts to meet its declared objectives, a field in 
which your reviewer bs not competent to fudge. 

J. K. Maczzop. 


CASES AND MATERIALS ON COMMERCIAL TRANSACTIONS. By Joun 
GOLDRING, PETER GOLDSWORTHY and Jane Levine, Part 1: 
SALE OF Goons. [Sydney: The Law Book Company Ltd., 1978. 
xx (tables of contents, cases and statutes) + 231 + 3 (subject- 
index). Approx. £6-70.] 

Tus declared objective of this work is “to provide a set of materials which 

would be the basis for a general understanding of areas of law which are com- 

monly referred to in law schools as “commercial law.” To meet the familiar 
author’s dilemma of lack of general agreement over the contents of such 
courses, the authors have eschewed the familiar device of a mammoth tome 
covering all (ar most) topics falling within that rubric, e.g. Kahn, Contract and 

Mercantile Law through the Cases, and have instead adopted two devices. 

First, they have chosen four major areas of study (sale of goods, negotiable 

instruments, consumer credit and insurance) “not only because they form the 

basis of commercial law courses in most Australian law schools, but because 
they aro relevant to a large proportion of commercial transactions,” Secondly, 
whilst all four topics are on continuously numbered pages, they are bound into 
four separate volumes (misleadingly called parts), cach containing separato 
tables and index, and to be available at (hopefully) approximately the samo 
price. The result of this clever idea is that, when all four volumes are avail- 
able, students on any particular course can be directed to buy any one or 
more parts (volumes) relevant to their course, thus saving the cost of irrele- 
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vant material. However, the present review is necessarily confined to the first 
volume, on sale. 

This book purports to be a cases and materials, which leads inescapably to 
another dilemma of authors in this fleld, the great bulk of statutory material. 
The author of most of this volume (Peter Goldsworthy) has therefore chosen 
the leading statutes (which are listed in the preface), whereas the 
Chapter 3 (John Goldring) has done the exact opposite and pro- 

case (a U.S. golden oldie, whose choice is not self-evident), the 


the Statute of Frauds). 
Although the book advises use in conjunction with a text on Sale of Goods, 
the authors provide a substantial amount of commentary, and also a con- 
siderable number of questions. Some of these questions are simply the facts 
of existing cases (there named), and others just alert readers to areas of 
law not covered in the volume; but yet others designed to 
i the 


te If is 
instrument, it is difficult to see how this mixture of types of question will 
facilitate teaching. 
Nor would there appear to be a sufficient quantity of 
volumo to serve as a portable library. True, most of the chosen cases are Eng- 


previously 
put in one of three catogorics: (1) the portable Hbrary; (2) the disguised text- 
book; or (3) the teaching instrument. The volume presently reviewed would 
appear to be in danger of falling between these stools, despite some of the 
ingenious ideas upon which the format is based. 
J. K. Macizop. 


Tae Law oF UNFAR DISMISSAL. By STEVEN D. ANDERMAN. [Lon- 
don: Butterworths. 1978. xxxvii and 378 (incl. index). Price 
Bound £1250, Limp £8-50.] 


Tas ts the first full-scale monograph by an academic writer on this rapidly 
developing branch of the law. Steven Anderman’s purpose is to examine tho 
statutory provisions and the judicial interpretations which, as he points out, 
“can in many ways be as important as the design of the statute.” The incon 
aistencies of interpretation are well brought out in his analysis of tho case 
law on unfair redundancy and on procedural fairness. He is rightly critical of 
the gloss on the statute introduced by cases such as Vickers Ltd. v. Smith and 
he shows how more recently the tribunals have resisted the temptation 
offered by that case to lower the basic test of fairness laid down by the 
statute itself. His close examination of decisions like Lowndes v. Specialist 
Heavy Engineering Ltd., in the light of other cases, enables him to placo a 
sensible limitation on the inference which some have drawn from that 
decision that procedural omissions are no longer important. 

The 17 chapters are arranged within a three-stage framework for the 
analysis of an unfair dismissal case. First, the preliminary requirements: 
qualifications and exclusions, and the burden which rests upon the employee 
to prove that he was “dismissed.” Tho discussion of the definition of an 
“ employee ” and of the requirement of 26 weeks’ continuous employment is 
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unsatisfactorily short for a self-contained book designed for practitioners and, 
in view of Steven Anderman’s extensive knowledge of voluntary dismissal 

(see his Voluntary Dismissals Procedure and the Industrial Rela- 
tions Act (1972)) I was disappointed by his relatively short account of the 
relationship between the statute and domestic disciplinary procedures, a prob- 
lem which may be at the root of some of the trade union complaints of 
legaliam. He has, however, dealt admirably with the thorny problems of 
“ dismissal,” in particular the judicial vacillation over “constructive” dis- 
missal culminating in the contractual test adopted by the Court of Appeal in 
Western Excavating (ECC) Ltd. w. Sharp, which must have appeared at a 
very late stage of the book's preparation, but has been skilfully analysed. I 
would myself prefer to categorise the cases which he discusses under the 
heading “unreasonable or unacceptable conduct by the employer ” (p. 48) as 
examples of the expansive implied duty of co-operation, but one has to 


out notice to rid himself,” and that these cases aro not decided in practice in 
the language “ which nowadays would be understood and appreciated by aca- 
demio lawyers.” It is for this reason, among others, that I do not share Steven 
Anderman’s reservations about the contract test of “constructive” 


The second stage of his framework is to consider the reasons which the 
employer may show to justify the dismissal and how he may satisfy a tribunal 
that ho acted reasonably in dismissing the employee for one of those reasons. 
This covers some 10 chapters (145 pages). Misconduct dismissals are absorbed 
in a general chapter entitled “Did tho employer act reasonably? ” which 
contains an exceptionally valuable analysis of the three basic questions which 
may arise under what is now section 57 (3) of the Employment Protection 
(Consolidation) Act 1978 (formerly paragraph 6 (8) of Schedule 1 to the 1974 
Act): (1) Did the employer act reasonably in forming his view of the facts? 
(2) Did the employer adopt a reasonable procedure? and (3) Did the em 
ployer act reasonably in concluding that dismissal was warranted in the 
circumstances? In the chapters which follow some of the specific applications 
of these principles in the context of ill health, work performance and redun- 
dancy are examined. There is soparate consideration of automatically unfair 
dismissals, such as selection in breach of an agreed procedure or customary 
arrangement relating to redundancy, dismissals for trade union membership 
or activity and for pregnancy. 

Tho third stage of his framework is to examine the remedies. Although the 
statistics show that less than 2 per cent. of employees are reinstated by order 
of a tribunal he considers that it is too early to assess the impact of the 
change in the law, with effect from 1976, which purported to make reinstate- 
ment or re-engagement the primary remedies. He suggests that the “ roguc’s 
charter ” (as it has been termed by the House of Lords) created by the basic 
award should be dealt with by an amendment which provides an exception 
for fraudulent conduct or deliberate concealment of evidence of serious mis- 
conduct, rather than any more sweeping alteration in the interpretation of 
what is now section 57 (3) of the 1978 Act, or in the design of the basic 
award. My own experience is that, in some cases, it is the existence of the 
basic award (minimum two weeks’ pay) which induces employees not to 
accept re-employment. If reinstatement or re-cngagement are to become the 
primary remedies in practice as well ag theory, the whole concept of “ redun- 
dancy ’-type payments based on age and length of service will need to be 
radically reviewed. 

There is a short concluding chapter in which Steven Anderman makes 
some useful suggestions for the improvement of the law, in the direction of 
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extending rights, such es the removal of the waiver provisions, and 
of the bar on those who work after normal retiring age. He also suggests 
protection for employees who go on strike during a recognition dispute, no 
doubt with the Grunwick dispute in mind. 

There are appendices including the statutory texts but these have now been 
overtaken by the 1978 Consolidation Act. The appendix by John Angel, which 
gives a brief outline of tribunal procedure, was written before the changes 
which came into force In August 1978. 

This is an area of law which is rich in cases but poor in principles. There 
is always the danger to which Lord Denning has pointed that “if we aro not 
careful we shall find the industrial tribunals bent down under the weight of 
the law books, or what is worse, asleep under them.” We are fortunate that 
in writing this book Steven Anderman has shown great sensitivity, extracting 
in a series of flexible formulations what principles have emerged out of a 

of reported (and not a few unreported) decisions of the E.A.T. and its 
predecessors and of the tribunals, The book is written in a readable style 
and will provide an invaluable guide for those who have to prepare unfair 


INDUSTRIAL INJURES BenzFirs. By Perer Smite. (London: Oyez 


Industrial Injúries Benefits published in 1966). Mr. Smith directs this work 


quote verbatim in his text, or at least to incorporate substantially, the legisla- 
tive provisions or regulations, when paraphrase or an explanation woukd 
have been much more helpful. 

As regards more specific criticims, this reviewer found the analysis of some 
of the law unsatisfactory. On the interpretation of the notorious formule “ out 
of and in the course of employment ” the author makes no attempt to dis- 
tinguish between what arises “out of” and what arises “in the course of” 
employment. As a result it is not surprising that he can make nothing of the 
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decision to which we are referred. In the chapter on administration of benefit, 
the authorities on what constitutes “ fresh evidence” for the purposes of a 
review under Social Security Act 1975, s. 104 are not cited, and, perhaps even 
more seriously, nothing is said on the important matter of natural justice at 
hearings of the medical appeal tribunals, a question which has attracted much 


79) it appears to be wrong. He omits to mention that entitlement to the excep- 
tionally severe disablement allowance is determined by the Secretary of State 


135) reference should have been made to the important decision R) 14/75. 
The description of section 117 of the Social Security Act 1975 (p. 135) is quite 
inadequate, No mention is made (on p. 136) of the Commissioners discrotlom 
to admit an appeal outside the normal time limit of three months. 

The importance of these criticisms should not be exaggerated. There ix much 
in Mr. Smith’s account of the law which is both competent and reliable, This, 
together with the fact that the work plugs an important gap in the Hterature, 
suggests that its publication should be welcomed. At the same time, there is 
obviously considerable room for improvement, 

A. L Oaus. 


THE CHILD AND THE Courts. Edited by Ian F. G. BAXTER and Mary 
A. EBERTS. [The Carswell Company Limited, Toronto. 1978. vi 
and 429 pp- (including indices), $19.50.] 


Tas book of essays contains contributions from Canada, the United States, 
England, Scotland, Australia, Norway and Finland. Some writers take advan- 
tage of the emay format to give free rein to their own views; the result is 
often exciting and stimulating reading. Space permits me to select only three 
examples: Professor Henry H. Foster Jr. gives a vigorously critical account of 
the devices used in the United States to mitigate the rigours of the adversary 
system in custody cases. His defence of an adversarial type of judicial process 
is particularly thought-provoking at a time when it is fashionable to suggest 
alternative methods for resolving custody disputes. Professor David Cruick- 
shank argues both for the accountability of “ experts ” and for court avoid- 
ance in child neglect cases, and demonstrates how these two goals need not be 
incompatible. Professor Stoijar’s fascinating peper grasps all sorts of nettles. 
Ho advances the proposition that the law relating to parents and children is 
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morally and socially far too serious and sensitive a matter to be dealt with 
oxtra-judicially; and he suggests that human responses to child cases should 
be brought under some form of normative control by means of e children’s 
cade, 


A number of casays outline the results of research projects. Although the find- 
ings may be more fully documented elsewhere, this volume performs the useful 
function of housing various studies together. A few contributions are disap- 
pointing. The authors give a non-controversial, worthy and rather pedestrian 
account of a particular aspect of child law. This style of writing fits more 
easily into a “safe” textbook than into a book of essays, Essays give scope 
for adventurous writing and this book contains many Interesting ideas and 
suggestions. The comperative aspect naturally adds a further dimension to 
the contents, It should be on the bookshelves of all who are interested in the 
child and the courts; and is particularly appropriate reading for 1979 which 
has been designated as International Year of the Child. 

Maur Hares. 


WoopFALL’s Law OF LANDLORD AND TENANT. Twenty-eighth edition. 
By V. G. WELLINGS, Q.C, with G. N. HUSKINSON (Assistant 
Editor). [London: Sweet & Maxwell. 1978. Three loose-leaf 
vols. £95-00.] 


Ir comes as no surprise that Woodfall should now be produced in locee-leaf 
form. So great is the impact of statutory intervention in landlord and tenant 
law, and so rapid the pace of change, loose-leaf presentation of a work of this 
sizo was almost inevitable. The new format is highty convenient, but it does 
not come cheaply. The contents have not been changed radically, although there 
has necessarily been a great deal of updating and some topice have undergone 
complete rewriting. 

The first volume covera the landlord/tenant relationship generally, and, like 
the first volume of the last edition, includes the texts of a wide range of genera! 
statutes, regulations and forms. But the contents of the old second volume 
have now been split between two further volumes, ane covering agricultural 
tenancies and business tenancies, the other dealing with the Rent Act and 
leasehold enfranchisement. In each section there is a detailed analysis of the 
subject-matter, which' i followed by the texts of all the relevant statutes and 
other materials. The style of the text is highly compressed: the format is the 
common one for practitioners’ works of general discussion of principle In the 
text, coupled with extensive footnote references. The aim has been to achieve 
detailed and comprehensive coverage. Yet some topics still fall outside the 
scope of the work, including, despite their social and numerical importance and 
their legal interest and signtficance, public sector lettings. Perhaps the new 
Housing Bill with its proposals for security of tenure for public sector tenants 
may, If enacted, find its way Into the volumes through updating supplements. 
That flexibility ts the ultimate advantage of loose-leaf presentation. 


MALCOLM Grant. 


SPELLERS’ LAw RELATING TO HOSPITALS AND KINDRED INSTITUTIONS. 
Sixth edition. By Jos Jacos. (London: H. K. Lewis. lvii and 
905 pp. Case Bound £25-00.] 


In the preface to an earlier edition of this book the late S. R. Speller wrote: 
“I have sought to provide something useful for legal practitioners who may 
be concerned with any matter touching the hospital Beld, whilst at the same 
time providing a reference book for hospital administrators.” The book, first 
produced in 1947 during the infancy of the NHS, may fairly be said to have 
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fulfilled the original author’s intentions on both counts, The work is now 
securely established as a work of reference for those engaged in the hospital 
service, and legal practitioners, who may be concerned increasingly with this 
branch of law, should not be disappointed in Speller’s treatment of the major 
themes. For example, there is an admirable review and analysis of Cassidy v. 
Ministry of Health [1951] 2 K.B. 343, which is still the beading post-NHS case 
on medical negligence. 

Mr. Jacob, while keeping faith with the purposes of the book and the basic 
treatment of the material, has made some useful innovations. One of these is 
the discussion of fair and unfair dismissal in the context of hospital employ- 
ment. Unfortunately, there is no reference to the problem of the long-serving 
locum tenens. The Employment Appeal Tribunal in a much-discussed though 
hitherto unreported case, Guirguis v. West Midlands Regional Health Authority 
(1977), held that in certain circumstances the termination of a locum appoint- 
ment may amount to unfair dismissal 

Much of the law in this field is, of course, statutary and Mr. Jacob has on 
the whole dealt admirably with the task of introducing the massive consolida- 
tion measure, the National Health Service Act 1977, without obscuring the 
origin and context of its various provisions, There have clearly been diffcul- 
ties, however, and the judgment of an editor may sometimes be strained in 
the difficult choice as to which passages in a statute may be allowed to speak 
for themselves without comment. Sometimes the balance seems to have got out 
of hand; as, for example, with the passages dealing with tho clinical trial of 
drugs. 

Two pages aro devoted to setting out the full text of sectlan 31 of the 
Medicines Act 1968 with its complex provisions for ensuring that clinical 
trials are properly conducted, subject to the supervision of a doctor or pharma- 
cist, but the learned editor permits himself only three iines of commentary on 
this difficult and controversial questian. 

In the context these are but minor criticisms. The NHS owes a debt of 
gratitude not only to Speller, but to his editor for the blend of scholarship 
and industry which this interesting partnership has placed at our disposal. 


Joms Davins. 


DISCRIMINATION ON GROUNDS OF NATIONALITY. By BRITA SUNDBERG- 
WHITMAN. [Amsterdam. New York. Oxford: North-Holland 
Publishing Compan: 1977. 235 pp. and (bibliography, table of 
case-law, and abbreviations) 11 wi 


SUNDRERG-WEITMAN is a detailed examination of the notion of discrimination 
on grounds of nationality in EEC law, with particular reference to Articles 
48-58 of the EEC Treaty, dealing with the free movement of workers, and 
freedom of establishment. 

Part I comprises an examination of Article 7 of the EEC Treaty. First, the 
scope of the article is considered, and the conclusion is reached that it is 
applicable in cases of discrimination not covered by the special provisions of 
the Treaty (such as, e.g. Article 48), As a preliminary to closer analysis, we 
aro treated to an interesting discussion of the general principle of equality 
before the law (pp. 26-29), which has, since the publication of the text in 
question, been confirmed by the Court of Justice to be an independent ground 
for the judicial review of Community legislation (see e.g. Cases 117/76 and 
16/77, Ruckdeschel [1977] E.C.R. 1753). The concept of discrimination is de- 
fined—to paraphrase—es differentiation between comparable situations. Close 
attention is paid to the criteria for “ comparability ”—.e. to determining which 
factors alleged to differentiate the situation of the plaintiff from that of the 
“normally treated case” are to be regarded as irrelevant (discrimination), and 
which are to be treated as relevant (non-discrimination). The author concludes 
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that the decision requires the making of a valne-judgment, which must take 
into account the extent to which the differentiation in issue is likely to im- 
pede the creation of the common market. Another way of framing the ques- 
tion of “com ” is to ask whether differentiation between the situation 
of the plaintif and that of tho “ normally treated case ” is objectively justifi- 
ablo. In your reviewer’s opinion, some passages in the book would have made 
slightly easier reading had the author referred to “ lack of justification ” rather 
than to “ comparability,” but this possibility was considered, and rejected (p. 
54). 

‘An attempt is mado to come to grips with the thorny problem of discrimina- 
tion resulting from the failure to differentiate between situations where ob- 
jective differences require such differentiation. Tho author concludes that 
Article 7 implies an enforceable obligation to differentiate in order to grant 
“ equality in fact” only to the extent that an implementing rule defines the 
specific content of the obligation in the case in issue. This now seems difficult 
to sustain. The Court has declared that secondary legislation implementing 
Article 48 gives riso to no new rights in those subject to Community law, but 
simply determines the scope and detailed rules for the exercise of rights con- 
ferred directly by the Treaty: Case 48/75, Royer [1976] E.C.R. 497. It seems 
that the extent to which Article 7, and the special provisions of the Treaty, 
may prohibit the identical treatment of non-comparable situations may well 
be rakod before national courts, which would of course be at liberty to seek 
preliminary rulings from the Court of Justice. 

The author adopts a broad notion of the words “ on grounds of nationality ” 
in Article 7, declaring it to encompass “ not only discrimination on grounds of 
citizenship . . . but any discrimination which implies a difference of treatment 
between, on the one hand, such activities as concern the citizens and territory 
of a single state only and, on the other, activities which have an international 
element.” Such an interpretation would certainly accord with the purpose of 
the Treaty to create a single market between the Member States, and would 
identify Article 7 as the fundamental principle underlying even those special 
provisions of the Treaty whose ambit is not restricted to discrimination on 
grounds of nationality in the narrower sense: sec Cases 2 and 3/69, Chougol 
Diamond [1969] E.C.R. 211. 

The problem of “indirect discrimination” is considered, and Sundberg- 
Weitman—rightly, it is submitted—suggests that the question whether or 
not it exists in a particular case is the same as the question whether or not 
there is “ comparability ’—i.e. whether the factors which distinguish tho situa- 
tion of the plaintiff from the postulated “ normal situation ” justify, or require, 
diferential treatment. 

“ Reveno discrimination,” or discrimination by a Member State against its 
own nationals, is considered by the author to be prohibited by Article 7 along 
with discrimination against the nationals of other Member States. Your re- 
viewer shares this view, and regrets that the matter could not have been 
clarified by the Court of Justice in the recent Kenny case (Case 1/78, [1978] 
E.CR. 1510, see (1978) 3 E.L.Rev. 488). 

Part I of the book deals with freedom of movement for workers. The aims 
of Article 48 are discussed, as is, inter alia, the relationship between para- 
graphs 2 and 3 of the latter article. While your reviewer would agree that the 
two paragraphs should be construed as “complementing each other and 
aimed at securing non-discriminatory treatment with respect to conditions of 
work and employment, application for employment, moving and choice of 
residence,” he would not agree that it follows, without qualification, that “ the 
reservation made for limitations justified on grounds of public policy, etc., 
applies to both paragraphs.” The public policy proviso does not, it is sub- 
mitted, authorise discrimination in conditions of employment (Article 48 (2) — 
Advocate General Gand says as much im Case 15/69, Ugliola [1969] E.CR. 
363, the Court seems to agree, and a contrary conchision would in any event 
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seem to be inconsistent with the reasoning in Case 152/73, Sotgiu [1974] 
E.C.R. 153, oa the interpretation of Article 48 (4). 

On the question of the right of a migrant to enter a Member State in search 
of work, Sundberg-Weitman takes the view that the Member State’s com- 
promise, whereby x person may enter the host state and remain there for 
three months seeking employment, is a “reasonable interpretation of the 
right to accept offers of employment actually made,” and is legally binding, 
but holds that the host country may expel a person who is in need of social 
assistance. Tho Court has indeed indicated that entry to seek work is a right 
bestowed by the Treaty (Case 48/75, Royer), but, if this is so, surely tho 
migrant in such circumstances is a “ worker” (see Caso 75/63, Unger [1964] 
E.C.R. 177), and so entitled to all the “ social and tax advantages ” to which 
national workers are entitled, including social assistance (see Regulation 
1612/68, Article 7, and Case 63/76, Inzirillo [1976] E.C.R. 2057)? 

Part IT of the book concerns freedom of establishment, and the Final 
Part deals with the specific rules governing public enterprise (Chap. 19), and 
the safeguard clauses of the Treaty (Articles 48 (3) and 56 (1)) on public 
policy, public security and public health (Chap. 20). The latter chapter is 
somewhat disappointing. Although admittedly only Case 41/74, Van Duyn 
[1974] E.C.R. 1337, and Case 67/74, Bonsignore [1975] E.C.R. 227, had been 
decided at the timo of writing, it seems to your reviewer that Sundberg-Weit- 
man subjects the public policy proviso to a considerably less searching scrutiny 
than the general prohibition of discrimination contained in Articles 7 and 48. 
The author comments that “the practical importance of the Court’s ruling in 
the Bonsignore case is not very great, aince tt would be easy for Member States 
in similar cases to declare that it i 


sion” (p. 235). With respect, this does less than justice to the text of the 
judgment, which declares that “a deportation order may only be made for 
breaches security which might be committed by the 
individual affected (emphasis added). As the Bouchereau decision has receatly 
in the most exceptional cases that past conduct will of 
itself justify resort to the proviso (Case 30/77, [1977] E.C.R. 1999), 
Sundberg-Weltman’s Discrimination on Grounds of Nationality is an 
excellent book. It contains a most stimulating analysis of the concept of dis 
crimination in EEC law. But the first half of the work is rather better than 
tho second. The author marshals case-law and doctrine to present a formidable 
analysis of the general concept of discrimination under Article 7 of the Treaty, 
and the treatment of Article 48 is of almost the same high standard. The sec- 
tion on establishment (pp. 179-209), is, by comparison, somewhat mundane, 
and the final chapter, for the reasons given above, is disappointing. 
Academics and practitioners would be well advised to read Sundberg-Weit- 
man with care, In order to deal competently with issues of Community law, 
it is necessary to have a ready grasp of the theoretical framework of the 
Treaty; it is simply not enough to consider the text of particular provisions, 
and to hope that the Court of Justice will have already ruled on the question 
in issue. Questions of Community law raised in English courts have sometimes, 
unfortunately, met with superficial or misguided analysis by counsel and judges 
alike. In the past it has been reasonable to lay the-blame on the lack of appro- 
priate literature in the English language; with the publication of books such as 
Sundberg-Weitman, this plea will be increasingly difficult to sustain, 


Derr WYATT. 
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PROMOTING CHANGE IN THE LEGAL SYSTEM * 


An academic, by choice of occupation, experiences a variety of 
occasions for giving lectures. But an Inaugural is, somehow, 
different. For one thing the lecturer, very likely for the only time 
in his career, is honoured by the presence not so much of the usual 
captive or semi-captive audience, but of both friends and colleagues. 
For another, the topic he chooses tends to be of a somewhat broader 
character than is otherwise usual. But perhaps what most dis- 
tinguishes an Inaugural Lecture is that it is explicitly related to a 
stage in one’s career—which appears to invite some form of 
personal accounting. 

When I became a law student at Cambridge exactly 25 years ago, 
I would have been astonished had anyone predicted that reform of 
the legal system would become one of my chief interests. In those 
days—the mid-1950s—we were all extremely meek and inoffensive. 
But the experience of being a graduate student at Harvard and of 
working for a year in a great Wall Street law firm changed my mood. 
Partly it was the normal result of seeing one’s own system in sharper 
focus from the vantage point of a different country. But partly it 
was because I felt that the Harvard system of legal education and 
the operation of the unified legal profession had features from 
which we had something to learn. By the time I came back to 
London in 1959, after two years away, I felt committed to trying 
to do something on both these fronts. The next three years were 
spent in articles and I then worked for a short period in a City firm 
after qualification as a solicitor. But I think I knew from the outset 
that I wanted to be an academic rather than a practising lawyer. 
It was obvious that a life devoted to the problems of individual 
clients would make it difficult, if not impossible, to find time to 
study the operation of the system more generally. Also, quite apart 
from the problem of time to pursue one’s interests, it seemed clear 
that neither a solicitor’s office nor barrister’s chambers were likely 
to be a background conducive to writings that might be critical of 
the system and especially of the legal profession. If the profession 
today is sensitive about criticism, 15 to 20 years ago things were a 
great deal worse. 


* An Inaugural Lecture delivered at the London School of Economics on 
November 9, 1978. 
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I wanted an academic home and the only place I applied to, or 
ever considered applying to, was the L.S.E. In 1963 at the age of 
31 I came to the School—and, I would say, lived happily ever after. 
In the same year, by a stroke of sheer good luck, I became the 
Legal Correspondent of The Guardian. Since then I have been 
involved, both as a member of various groups and as an individual 
in attempts to effect change in a variety of flelds—most of them 
concerned with the working parts of the legal system (as opposed 
to the substantive law). My purpose here is to reflect on that 
experience. 

I will not be considering the role of the judges for the reason that 
in the field of legal-system reform the courts can, I think, do little. 
The argument almost invariably has to be addressed rather to the 
legislature, the civil service or to the government—whether of the 
country or the profession. It is this, therefore, that forms the focus 
of my remarks tonight. 

The problems of effecting change have not been the subject of 
much academic analysis, but there is one work to which any 
would-be reformer should turn, irrespective of his field. This is 
F. M. Cornford’s 20-page gem of a book Mlicrocosmographia 
Academica, as relevant today as when it was first published 70 
years ago. Cornford, a don at Cambridge, took a pessimistic view. 
Addressing the young academic reformer he warned that nothing 
was ever done “ until everyone is convinced that it ought now to be 
done, and has been convinced for so long that it is now time to do 
something else.” * All important questions were so complicated, and 
the results of any course of action so difficult to foresee, that 
certainty or even probability was seldom, if ever, attained. It 
followed that the only justifiable attitude of mind was suspension of 
judgment. It was then only necessary to persuade others to be 
equally judicious and to refrain from plunging into reckless courses 
which might lead them heaven knows whither. This was relatively 
easy, especially by appeals to the Principle of the Wedge and the 
Principle of the Dangerous Precedent. The Principle of the Wedge 
was that you should not act justly now for fear of raising expecta- 
tions that you might act still more justly in the future—expectations 
which you are afraid you will not have the courage to justify. 

The Principle of the Dangerous Precedent was that you should 
not now do an admittedly right action for fear that you, or your 
equally timid successors, would not have the courage to do right 
in some future case, which was essentially different but which 
superficially resembled the present one. Every public action which 
was not customary was either wrong or, if right, was a dangerous 
precedent. It followed that nothing should ever be done for the 
first time.” 

1 Microcosmographia Academica (Bowes and Bowes, 5th ed., 1953). 


2 Ibid. atp, 2 
3 Ibid. at p. 15. 
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Cornford’s chief target was inertia and although I imagine that 
the legal system in the 1970s is not so resistant to change as the 
University of Cambridge at the turn of the century, the problem of 
inertia will always be a major obstacle to change, not least in the 
legal system. Some would say rightly so, since reform is not 
invariably for the best and too much change is apt to prove 
indigestible. The ideal is to find the rate of change that at any given 
time best suits each society. This cannot I think be the responsibility 
of the would-be reformer. He can only urge reforms that appear 
to him to be desirable—leaving it to those in authority in that fleld 
—the government, the civil service, the profession or whatever—to 
resist such pressure to the extent that it is felt necessary or desirable 
to do so. It is not for the reformer to stay his hand for fear that the 
rate of change is too rapid. His function is to propose; it is for 
others to dispose. 

It may be different in some branches of the substantive law, but’ 
those concerned with the working of the legal system do not, on the 
whole, in my experience move too quickly. If anything, rather to 
the contrary. By the time, for instance, that Lord Beeching’s Royal 
Commission * was asked to consider what should be done about the 
assize and quarter sessions system it had been creaking for decades. 
The problems now under investigation by the Royal Commission on 
Legal Services or that on Criminal Procedure cannot be said to be 
new. They have, on the contrary, been around for years. 

What then explains why, at a particular moment, change occurs 
in the legal system while at other times no change takes place? 
It would be very helpful if some general theory could be developed 
to explain the phenomenon of change in this, or indeed in any 
other, context. But I am sceptical whether this will happen—save 
at the level of trite generality. During the past 15 years or so I have 
seen at close hand campaigns to achieve change in a variety of fields. 
If one looks for an overall theory to distinguish between the campaigns 
that prosper and those that do not I believe that one looks in vain. 
I am far from saying that there is no value in the study of individual 
case histories of such campaigns, but I do not believe that such 
study will throw up any very profound insights. Nevertheless there 
are, perhaps, certain observations one can make that throw some 
light on the process of achieving change. 

The first is that even in an area that is said to be notoriously 
resistant to change, such as the legal system, progress can be made. 
Consider some of the things that have happened in recent years. 
There has, for instance, been a dramatic increase in the level of 
representation for defendants in criminal cases. Fifteen years ago, 
in 1963, only a half of those tried on indictment were granted legal 
aid; today it is over 95 per cent.” In 1963 legal aid for committals 


4 Report of the Royal Commission on Assizes and Quarter Sessions, Cmnd. 4153 
969). 
‘Ss Criminal Statistics, Cond. 2525 (1963); Criminal Statistics, Cmnd. 7289 (1977). 
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was granted in a quarter of cases; in 1977 it was 73 per cent.* Most 
spectacular of all, the number of grants of legal aid for summary 
trials in magistrates’ courts went up from under 16,000 in 1963 to 
234,000 in 1977." 

The 1966 Report of the Widgery Committee on criminal legal 
aid dismissed the idea of duty solicitor schemes in magistrates’ 
courts in two brief paragraphs. The Committee concluded that it 
would not be practicable to introduce such a scheme in England 
and Wales.* Today, only 12 years later, there are duty solicitor 
schemes in over a hundred courts.® 

In 1968 the Law Society opposed the introduction of neighbour- 
hood law centres? and was supported in its view by the Lord 
Chancellor’s Legal Aid Advisory Committee. Today, 10 years on, 
there are some 30 law centres and the Advisory Committee, in 1976, 
described law centres as “an integral and essential branch of legal 
services,” 13 

Nor has the legal profession been untouched by change. Special 
fees on circuit, the two-thirds rule + and the two-counsel rule “ 
have all been abolished. The advertising rules for both branches of 
the profession have been relaxed to the point where Local Law 
Societies can now advertise in the local press the names, and 
addresses of, and even the work undertaken by, individual firms.!* 
Lay referral agencies such as citizens’ advice bureaux, instead of 
having simply to hand the client a list of local solicitors, are now 
allowed to direct him to the most suitable firm for his problem." 
Barristers can work as salaried members of law centres, whilst 
retaining their right of audience at least in the lower courts. In 
regard to overseas work, most of the ordinary rules governing 
barristers have been suspended—there is no need for a clerk or 
chambers, the barrister may enter a partnership with a foreign 
lawyer, may take instructions direct from the lay client and may 
receive payment in any form—including even a contingent fee! ** 


© Ibid. T Ibid. 

8 Report of the Committee on Legal Aid tn Criminal Proceedings, Cmnd. 2934 
(1966), peras. 206-207. 

* Information supplied by the Law Society. 

10 Law Society, Legal Advice and Assistance, February 1968, paras. 19-20. But 
seo a second memorandum with the same title dated July 1969, especially paras. 34-37. 

11 I6th Annual Report on Legal Aid, 1965-66, p. 51, para. 9; 17th Annual Report 
on Legal Aid. 1966-67, pp. 57-58. 

12 26th Annual Report on Legal Aid, 1975-76, para. 48. For the history of the 
development of the law centre movement, see Zander, Legal Services for the 
Community (1978, Maurice Temple Smith), Chap. 2. 

13 Abolished by the Bar in 1964 after the Report of the Gardiner Committee. 


Mecorendum No: 3, Pt. 5, pp. 104-105. 

17 This was agreed between the Law Society and the National Association of 
Cttens’ Advice Bureaux—see NACAB, Administrative Circular 7/73, “ Legal 
Schemes in Citizens’ Advice Bureaux,” para. 3.2. 

18 Bar Council, Annual Statement, 1978, D. 49. 19 Ibid. at pp. 41-42, 
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Lay persons have been incorporated into the disciplinary process 
on both sides of the profession*® and there is a statutory Lay 
Observer over the machinery of complaints against solicitors." 
Laymen have been appointed by the Law Society to its Legal Aid 
Committee," and the Law Society has set up an experimental Legal 
Services Committee in Greater Manchester consisting of about 
equal numbers of laymen and lawyers.™ The Royal Commission 
on Legal Services has a Jay chairman and a clear majority of lay 
members. ™ 

No doubt there are many issues on which progress has been slow 
or even non-existent but in the light of the record of the past few 
years one can hardly say that achieving change is impossible. 

On the other hand, certain kinds of change are easier to achieve 
than others. It is one thing, for instance, to get the Bar Council to 
abolish the Two-thirds rule under which the junior had to be paid 
a fee equal to two-thirds of that paid to the leader. It is much more 
difficult to get solicitors to use the new situation to negotiate fees 
related to the actual value of junior counsel’s work in the case.” 
The fact that the Two-Counsel rule (requiring that a Q.C. appear 
in court with a junior barrister) is abolished does not in itself mean 
that there will be many Q.C.s appearing without juniors. The 
Supreme Court of the United States ruled in 1977 that individual 
lawyers may advertise,™ but few have yet done so." The State of 
Victoria in Australia passed a statute in 1891 designed to effect 
unification of the legal profession, but barristers and solicitors in 
Victoria refused to alter their traditional ways of practising, and the 
profession is as much divided today as it was in 1890," 

It is generally easier to change rules than it is to get people to 
alter the ways they do things. In order to alter conduct people 
usually have to be made to feel that change is desirable or at least 
unavoidable. Barristers gave up demanding pupillage fees, solicitors 
stopped asking for premiums and began paying articled clerks not 
because they were told to do so, but because of a combination of 


20 On the Bar side of the profession there is a layman on the Professional Conduct 
Committees of the Senate of the Four Inns of Court and on the Disciplinary Tribunal. 
On the solicitors’ sido there is a layman on the Disciplinary Tribunal. 

21 Under the Solicitors Act 1974, s. 45. 

22 Seo 27th Annual Report on Legal Ald, 1976-77, p. 2, para. 3. 

23 See (June 14, 1978) Law Society's Gazette 585; Greater Manchester Legal 
Services Committeo, First Annual Report, 1977-78. 
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25 Seo Zander, “ Costs of Litigation ” (June 25, 1975) Law Society's Gazette 682, 
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market forces and a change in the climate of the times. In 1949 
the Law Society told the Lord Chancellor that it would not take 
part in the legal aid scheme if laymen were permitted to sit on the 
legal aid committee * and the 1949 statute actually provided that 
all the members of the committee must be lawyers.” When, in 1977, 
the Law Society in effect repealed this section in the statute by 
adding two laymen to the committee of its own motion it did so, I 
think, because it felt this was the right thing to do in the changed 
circumstances of the times. 

What one may loosely term the Spirit of the Times may, there- 
fore, have a powerful effect in promoting change, but it is right to 
notice that much may turn, also, on the fortuitous conjunction of 
events and individuals. The campaign for the setting up of the 
Royal Commission on Legal Services lasted from early January 
to mid-February 1976. Exactly a month after the announcement of 
the Royal Commission Sir Harold Wilson resigned as Prime 
Minister. If his resignation had come a few weeks earlier I am sure 
that there would have been no Royal Commission. Harold Wilson’s 
interest in the idea, I believe, was only slight; but Mr. Callaghan’s 
would, I suspect, have been virtually non-existent. 

The Royal Commission was set up in spite of the determined and 
formidable opposition of the Minister concerned—(the Lord Chan- 
cellor), and of his Permanent Secretary. 

Given that the Prime Minister was himself only mildly interested, 
this could never have happened had it not been for the accident 
that certain Ministers and advisers were in the right place at the 
right time. Mr. Jack Ashley, M.P., the press and others brought a 
great deal of pressure to bear from outside the system but the 
establishment of the Royal Commission would not have taken place 
had it not been for the fact that Mr. Roy Jenkins and Mr. Anthony 
Lester were at the Home Office, Mrs. Shirley Williams and Mr. John 
Lyttle were at the Department of Prices and Consumer Protection 
and Dr. Bernard Donoughue was at No. 10 Downing Street. 

But even though the general Spirit of the Times is favourable 
and crucial individuals are in the right place, usually nothing 
happens unless there are enough people to give the idea sufficient 
momentum. They need not be numerous but there must be some to 
act as promoters. A reformer should never assume that a good idea 
need only be put forward to be acted upon. Cornford warned against 
this naive assumption. Addressing his Young Academic Politician 
he asked: 

“You think (do you not?) that you have only to state a 
reasonable case, and people must listen to reason and act upon 
it at once. It is just this conviction that makes you so 
unpleasant. ... Are you not aware that conviction has never 
20 Seo R. D. Abrahams, “ Tho English Legal Asistence Plan” (January 1950) 


American Bar Assoctation Journal 31. 
30 Legal Aid Act 1949, s. 8 (4). 





Sept. 1979] PROMOTING CHANGE IN THE LEGAL SYSTEM 495 


yet been produced by an appeal to reason, which only makes 

ple uncomfortable? .. . I like you better for your illusions; 

ut it cannot be denied that they prevent you from being 

effective, and if you do not become effective before you cease 

to want anything to be done—why what will be the good of 
you? ” 31 


In order to be effective it is often necessary to go to the trouble to 
take the next step. Many people, and especially perhaps academics 
find this uncongenial. They regard their function as completed when 
they have written the original proposal and put it into circulation in 
a book or article. But this is to leave everything to chance. It 
assumes that those who have the power to do something about a 
proposal will receive the book or article, that they will read it, that 
having read it, they will not only agree with the writer’s view but 
will feel moved to do something about it, and to such an extent 
that they will “ carry the ball” in the face of the opposition that 
is bound to develop soon enough from one quarter or another. This 
is to pile improbability on improbability. 

The danger, in other words, is not so much that one’s proposal 
may be opposed as that it may not even be noticed. 

The innocent in public affairs tends to assume that those in 
authority will automatically get to hear of any new facts or ideas 
within their area of competence. This is far from being the case. 
If one believes one has new facts or ideas it is normally necessary 
to peddle them around before anyone will pay the slightest 
attention. 

One should send the original article to the lay and professional 
press. Copies should also be sent to the relevant officials and bodies 
concerned with the problems. If this includes a government depart- 
ment it is often sensible to send copies both to the Minister and to 
the relevant civil servants. If there are several levels of civil servant 
concerned with the matter, one does well to send copies to the 
junior as well as to the senior man. It should never be assumed that 
one will pass a letter on to the other. It is usually sensible to send 
copies at the same time to others who are more peripherally con- 
cerned but who may be interested and who will have occasion in 
the ordinary course of things to see and talk to those more directly 
involved. A casual word in the corridors of power by one denizen to 
another sometimes advances things marvellously. It may help to 
get an M.P. to table a Parliamentary Question directing the 
Minister’s, and thereby possibly the press’s attention to the matter. 
Often it is essential or at least desirable to mobilise other organisa- 
tions or individuals to add their support for the proposal. One may 
be able to achieve this by writing to them, or it may require some 
personal approach. Sometimes the most effective way of proceeding 
is to make telephone calls. However important and valuable one 


31 Op. at. note 1 above, pp. 2-3. 
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believes one’s idea to be it is always wise to bear in mind that those 
to whom one addresses oneself almost certainly already have more 
work to do than they can cope with. For that reason, if for no other, 
they will understandably be somewhat resistant to new ideas. One 
may therefore have to work quite hard even to get to the stage of 
having one’s proposal considered on its merits. 

Though it is sometimes necessary to be blunt one normally does 
best, I think, to conduct oneself with courtesy. Kruschey’s shoe- 
banging style does not, on the whole, go down well in Whitehall, 
the Bar Council or the Law Society. One must also learn the art 
of stopping before one has become wearisome. But the successful 
reformer does not easily accept the answer no. In fact one of the 
Most important rules is not to accept any reverse as final; if 
something does not go one’s way this year, it may in two or five or 
ten years’ time. One learns to take a long view. 

The media are invaluable allies. There is still a feeling in some 
quarters that an academic demeans himself by engaging in 
journalism. My own view, precisely to the contrary, is that com- 
munication with the general public (quite apart from questions of 
reform) is part of one’s proper function as an academic. Apart from 
one’s teaching and ordinary university duties one should, I believe, 
try to undertake a full range of activities, from scholarly books and 
articles in learned journals to the experts at one extreme, to 
communication with the lay public through radio, television or 
newspaper articles at the other. University teachers are paid out of 
public funds. If they have an expertise in a field in which the public 
has (or should have) an interest, it is right that it should be made 
widely available. Disapproval of communication by experts with 
the general public is mainly intellectual snobbery. 

Moreover, it is more than simply a matter of communicating 
information or ideas. I have myself taken part in hundreds of 
broadcasts and have written, I suppose, well over 1,000 newspaper 
articles. Few of these were designed to promote any particular 
campaign or cause, but the cumulative effect over the years may, 
nevertheless, have assisted in the creation of a climate of opinion 
favourable to reform. 

When it comes to a campaign on a particular issue it is obvious 
that efforts should normally be made to mobilise the media. The 
press, radio and television alike have a voracious appetite for 
material that appears relevant to the public interest—especially if 
it involves controversy. There is a great and growing interest in all 
things legal. Any proposal for reform of the legal system that stands 
the remotest chance of acceptance ought to be able to secure some 
attention in the press. The attraction of enlisting the interest of 
journalists is, of course, the greater because the authorities— 
whether in government or the profession—tend to have a consider- 
able dread of the media. Often something can be made of this 
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tension. Not that it is always wise to “ go public.” Sometimes one 
judges that discussions will proceed more smoothly in private, but, 
even then, the threat (explicit or implicit) to take the matter to the 
press or to Parliament can sometimes be a helpful lubricant. 

The business of lobbying for reform is distasteful to some 
academics. But this is a clear matter of choice. To write academic 
books and articles which offer criticisms and suggestions is good. 
To take the next step and urge one’s concerns outside the academic 
community is better—or at least it is more likely to achieve results. 
It may be argued that this is beyond the academic’s proper function 
qua academic. Let him by all means engage in reform activities as 
a concerned citizen, but that is not what he is paid for. This, in my 
view, is to take too narrow a view of the role of the academic. 
If his proper duties include the constructive analysis of problems 
in his field of interest, it does not seem wrong to expect that he 
should go beyond this to do what he can to have ideas for improve- 
ments in his fleld implemented. If the originator of an idea does not 
trouble to promote it himself, he can hardly be surprised if others 
do not do so either. 

A quite different and no less important function for anyone 
concerned to stimulate reform is that of discovering new facts. This 
is a relatively new activity for anyone connected with the law, 
including academic lawyers who have traditionally spent most of 
their working lives in the library. But the law and the system as 
written about in books, or as retailed in the anecdotes of practi- 
tioners, is often quite different from the law and the system in 
operation. Unless one is prepared to dig for the facts, one will never 
discover how the system actually functions. 

The 1966 Report of the Widgery Committee on legal aid in 
criminal proceedings, for example, expressed broad satisfaction with 
the way the legal aid system was working in magistrates’ courts. 
It drew attention to a certain lack of uniformity in decision-making 
by magistrates but said that “ the general impression left upon us by 
most of the witnesses who are able to judge the question on a 
country-wide scale is that the present system is working tolerably 
well.” ** This view was echoed not long after in Parliament by the 
Minister of State at the Home Office, who said, in 1970, that in 
general the legal aid system in criminal courts was working well, 
and that the Government had no reason to believe that the courts 
were not aware of the criteria suggested by the Widgery Committee 
for the grant of legal aid.** But neither the Widgery Committee nor 
the Home Office nor the Government, in fact, had any idea of 
whether the system was working as it should, for the simple reason 
that no empirical inquiry had been undertaken to find out. The 
Widgery Report said that magistrates should grant legal aid where 


32 Op. ctt. note 8 above, para. 75. 
33 Hansard, House of Commons, December 4, 1970, cols. 1736 and 1740. 
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the defendant was in jeopardy of losing his liberty, or faced grave 
damage to his reputation, or where he was unable to follow the 
proceedings, for instance, because of inadequate knowledge of 
English or mental illness. According to the Committee, its inquiries 
showed that these principles were already followed by the majority 
of courts.* The Committee said that since its proposed criteria for 
the grant of legal aid reflected the existing general practice they 
would involve no problem of additional expenditure.** 

But later empirical studies showed that far from the Widgery 
criteria being generally applied, they were in fact being generally 
ignored. First year law students at the L.S.E., in a study in 1969 
showed that in London magistrates’ courts the majority of those 
sent to prison (the foremost category of those whom the Widgery 
Committee thought should have legal aid) had none.*’ The findings 
were confirmed by a study in the West Midlands by Professor 
Gordon Borrie,* and even more fully by a study of a sample of 
cases at Holloway Prison by Mrs. Susanne Dell of the Institute 
of Psychiatry at the Maudsley Hospital.” No less than 81 per cent. 
of Mrs. Dell’s sample who had been sentenced to imprisonment 
or sent to Borstal by the courts all over the South of Egland, had 
been unrepresented.“ 

When the Widgery Committee reported, there was a general 
consensus that legal aid should be granted stingily for summary 
trials. Ten years later, largely as a result of a change in conventional 
wisdom, the number of legal aid grants for summary trials had 
increased by 1,000 per cent. 

It seems reasonable to assume that the various empirical studies 
were at least partly responsible for the dramatic change in the 
prevailing climate of opinion. 

Another example of the same effect of empirical research is the 
fleld of legal advice for defendants convicted in the higher courts. 
In March 1970 the then Lord Chief Justice, Lord Parker, announced 
that hopeless applications for leave to appeal to the Court of 
Appeal, Criminal Division, might in future be penalised by an order 
that part of the time spent appealing should not count towards 
the sentence.“* The power to make such orders had, in the past, 
been used sparingly. But provision for advice on appeals under legal 
aid was made in the Criminal Justice Act 1967 which had been in 
force since October 1968. There had, therefore, Lord Parker said, 
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been sufficient time for the provisions to become generally known 
and understood. No prisoner need any longer be without advice 
and frivolous applications would therefore be penalised.“ 

The news of this warning must have flashed around the prisons 
since the number of applications for leave to appeal dropped 
dramatically. Up to March 1970 these had been running at the rate 
of 12,000 a year. Within a short time of the announcement applica- 
tions for leave had fallen to a rate of about 6,000 a year—and they 
have remained more or less at that level ever since. Lord Parker’s 
warning was clearly based on the belief that the provisions in the 
1967 Act for providing advice under legal aid on the prospects of 
an appeal were working. But there was no evidence to show whether 
this was so or not. 

I was given permission to conduct a survey to try to discover from 
prisoners and their lawyers whether defendants convicted in the 
higher courts were receiving legal advice and assistance as envisaged 
by the 1967 Act. In the event, it turned out that although many 
were, a sizeable minority were not.“ Also, in over half of all the 
cases (54 per cent.) the lawyers had not troubled to see their clients 
immediately after the case was over. The client went down to the 
cells to begin his prison sentence, the barrister and whoever was 
there from his firm of instructing solicitors went off home without 
even a word of good-bye, let alone some reference to the question 
of an appeal. 

The study was published in March 1972. I suggested to JUSTICE 
that it might form the basis of a private meeting between those 
concerned with the problem, and at JUSTICE’s request such a meeting 
was in fact called on a Saturday in May of that year. The Lord 
Chief Justice was represented by the late Bean J. and those present 
included representatives of the Criminal Bar Association, the Law 
Society, the Home Office, the Prison Department, the London 
Criminal Courts Solicitors’ Association and, of course, JUSTICE 
itself. It was held at the office of Master Thompson, the Registrar 
of the Court of Appeal, Criminal Division, who had prepared a 
working paper. The draft paper was subjected to lengthy discussion 
at the meeting and further re-drafts were later circulated. 
Eventually an agreed draft emerged and in June 1974, the Lord 
Chief Justice issued a Practice Note in which he referred to a 
pamphlet on the problem of advice on appeals issued by the 
Registrar of Criminal Appeals, setting out the new procedure.“ 
The machinery was designed to provide a fail-safe system to ensure 
that every defendant was seen immediately after the end of the case 
and then or later received advice as to whether he had grounds of 
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appeal and assistance in drafting the grounds. At first the new 
machinery was optional, but in July 1976, after it had been in 
operation for two years, a directive was issued that in future the 
new procedure should be followed in all cases.*" 

This seems to me a good example of the value of empirical 
research as a tool of reform. A defined problem was posed by the 
Lord Chief Justice’s pronouncement. Investigation showed that the 
system was not working as it should. Those with relevant interests 
participated in detailed discussions as to what might be done about 
it. A new system was introduced, at first on a voluntary basis, and 
after two years running in, by order. Would that matters always 
proceeded in so orderly a fashion. 

Empirical studies have played a part in the promotion of change 
in a variety of contexts. Bail studies (including those by L.S.E. law 
students) were part of the background that led to the setting up of 
the Home Office Working Party on Bail which in turn led to the 
Bail Act 1976. Studies of the unmet need for legal services from 
the late 1960s onwards *° helped to form the climate of opinion 
which led to the promotion of law centres, duty solicitor schemes, 
legal advice rotas in Citizens’ Advice Bureaux, and to a general 
consensus, in evidence to the Royal Commission on Legal Services, 
that more ways must be found to provide legal services for the 
disadvantaged. The campaign for the establishment of the Royal 
Commission on Legal Services was triggered by the publication of a 
survey of lawyers’ earnings in the Crown Courts.” 

Empirical studies have also, on occasion, served to dampen as 
well as to fuel campaigns for reform. Study of who gets acquitted, 
and why," helped to bolster opposition to the 1972 proposals of 
the Criminal Law Revision Committee for changes in the criminal 
justice system.°? The C.L.R.C. itself, though it deliberated for no 
less than eight years, neither undertook nor commissioned any 
research. The new Royal Commission on Criminal Procedure, by 
contrast, has in hand various research projects on aspects of the 
way the criminal justice system operates. This may prove a helpful 
guide to its proposals. I believe, for instance, that research will show 
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that virtually no suspects rely on their so-called right of silence in 
the police station.” If this is broadly right, it makes it less likely 
that the Royal Commission will repeat the error of the CL.R.C. 
in recommending that the right of silence should be abolished and 
the caution reversed."* The C.L.R.C. was so savaged over the right 
of silence that it lost its entire report over this one issue.™ If it had 
done its homework, it would probably have avoided this sorry 
outcome for all its hard work. 

The advantages of conducting basic research seem so obvious that 
it is surprising only that we have come to it so late. But it is also 
surprising, perhaps, that it is still done by very few academic 
lawyers. Sit David Napley, former President of the Law Society, 
last year appeared to suggest that academics were paid to teach 
students rather than to undertake research." But the duty to 
undertake research actually forms part of the contractual obligation 
of the academic, and empirical research is beginning to establish 
itself as a respectable branch of academic study. I fancy that many 
lawyers avoid such research because they fear the methodological 
problems and have a horror of statistics. Neither reason is sufficient. 
I myself always had considerable distaste for messing about with 
figures and can bear witness that there is no truth to the belief that 
in order to work with empirical data one must either like numbers 
or have some formal training in statistics. One must, of course, be 
prepared to master the basic elements of the discipline, but the 
purposes to which lawyers need to put statistics are so relatively 
simple in terms of the statistical methods involved that this really 
presents no fatal obstacles. 

One will, of course, still make mistakes, but the possibility of 
occasional error is not a reason for refusing to attempt so valuable 
a form of inquiry. (The possibility of error is, unfortunately, a 
factor whatever one does.) 

This, therefore, is a type of research that deserves to be more 
actively pursued by academic lawyers, in flelds of substantive law 
as well as by students of the legal process. One of its satisfactions 
is that it offers the opportunity to till virgin territory. To analyse 
and rework judgments in the law reports no doubt has its pleasures, 
but there is, I think, even greater gratification in actually making 
a contribution to knowledge. It was Whitehead who said we should 
avoid “a celibacy of the intellect which is divorced from the 
concrete contemplation of the complete facts.” Empirical research 
is the business of developing new facts which may then serve as the 
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basis for such contemplation. Another advantage for an academic 
is that students can sometimes be involved in the process *'—to the 
mutual benefit, I believe, of the research and of legal education. 

Of course empirical research is by no means the only way of 
promoting change in the legal system, but I have found that it is 
often an effective one. In terms of the impact it makes, one small 
inexpensive study which produces some relevant statistics is often 
worth dozens of wordy and disputatious articles or memoranda. 

On the other hand, it is obvious that there are severe limitations 
to what any individual researcher can achieve. He is limited in 
terms of resources, and time, but even more in that he may be 
denied access to the body of material he wishes to study. This is not 
the occasion to discuss the considerable range of obstacles placed 
in the way of researchers, but it can be said that although things 
are, no doubt, improving, the legal profession, the courts, judges 
and magistrates, the police, probation officers and prison officials 
are alike in still showing a marked lack of enthusiasm about 
admitting, let alone welcoming, outside researchers. 

For the reform of the substantive law we now have three official , 
standing bodies—the Lord Chancellor’s Law Reform Committee 
and the Home Secretary’s Criminal Law Revision Committee, both 
of which are part-time, and the Law Commission which is, of 
course, full-time. All these bodies have, on the whole, been out- 
standingly successful in getting their proposals implemented.** None 
of the three, however, has done much in the field of the administra- 
tion of justice or reform of the legal system itself. I believe that the 
setting up of the Law Commission is the single most important 
event of this century in the field of reform of the law. Is there not 
a case for having a separate but parallel body to concern itself with 
reform of civil and criminal procedure and the operation of the 
legal system? It would not avoid the need to have occasional grand 
inquiries by a Royal Commission or Departmental Committee on 
some problem that required either a broader or more expert 
membership than could be provided by a standing body. But a 
standing body could perform an invaluable role in promoting 
reform. The job should be given to a new body rather than to the 
existing Law Commission. For one thing the Law Commission has 
a distinct image and experience in the field of substantive law. It 
would not necessarily be a suitable body to take on the very 
different field of reform of the legal system. Also, if the job were 
tacked on to the present tasks of the Law Commission it would 
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mean that legal-system reform would at best become the tail of 
the dog—with little prospect that the tail would ever wag the dog. 
In terms of priorities and potential impact on the citizen, procedure 
and systems reform are, in my judgment, if anything, even more 
important than reform of the substantive law. It would therefore 
be wholly inappropriate to make this a subsidiary activity of an 
existing institution. Far better to set up something tailor-made for 
the task. 

A possible model for such an institution might be the Vera 
Institute of Justice in New York." Vera in fact is a private body, 
but it derives the bulk of its funding from governmental agencies, 
and foundations. It was established in 1961 with a small grant of 
some $20,000 to investigate the possibilities of reform in the field 
of bail and remands in custody. The extraordinary development of 
its activities may be judged from the fact that its budget today is 
currently over $4 million a year. Its main focus has been the 
criminal rather than the civil justice system. In this field, brilliantly 
led by Mr. Herb. Sturz ® who, incidentally, is a non-lawyer, it has 
pioneered a great variety of innovations and reforms." It developed 
improved systems for securing the release of defendants on bail 
from police stations and the court. By getting the police to increase 
the use of summonses rather than making arrests it saved tens of 
thousands of man-hours of police time. It put together a scheme for 
the rescue of derelict alcoholics from the prison-street-prison 
revolving door into a medical and rehabilitation facility. The project 
relieves the police and the courts of 95 per cent. of drunkenness 
arrests in the Bowery District of New York. Vera’s Court Employ- 
ment Project intervenes after arrest but before trial to find jobs for 
accused persons and thus secure the dismissal of the charges against 
them with the consent of the police, the victim, the prosecutor and 
the judge. It has established programmes for the treatment of drug 
addicts and experimented with new methods for handling juvenile 
offenders in their own neighbourhood. It has found ways to save 
the time of the police and witnesses by rationalising adjournment 
procedures and speeding up pre-trial processes. It started a scheme 
to provide practical help for victims of crime. 

The modus operandi has always been the same. Some part of the 
legal. system is identified as apparently not working as well as it 
should. Detailed research is first undertaken to analyse the precise 
way the system in fact works. A new system is devised by Vera’s 
staff in close consultation with representatives of the agencies con- 
cerned. An experiment is then undertaken to test the proposed new 
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system, usually over a substantial period, often of two or three 
years. Funding normally comes from foundations or from govern- 
mental agencies. During the experimental period careful monitoring 
permits assessment of results. Modifications in the model are 
introduced as the experiment continues. Eventually, after sufficient 
experience has been developed the new system is taken over by the 
government department concerned and Vera withdraws its team. 
The pattern has been repeated over and over again. It works. 
Vera’s fame has spread far beyond New York. It has provided 
technical assistance programmes in over a score of jurisdictions in 
the United States and now has small offices in both Paris and 
London. The London presence was established in 1974 at the 
invitation of the Home Secretary, Mr. Roy Jenkins, and is funded 
partly by the Home Office. The London office has concerned itself 
primarily with problems of bail, supported work for former 
prisoners and improvements in courts administration. 

Vera’s notable success over the years is, I think, founded on three 
main elements. One is the careful research it undertakes both at the 
outset of a project to analyse the problem requiring solution, and 
subsequently in monitoring the actual experiment. Another is that 
it maintains an uncommitted sceptical approach to the system and 
is, therefore, free from the dogmatic or conventional thinking so 
common in those who operate or run the system—in whatever 
capacity. Thirdly, it has built up a reputation for being neutral as 
between the participants in the system. It has worked to achieve 
improvements for the benefit of all the main actors, the police, as 
well as defendants, victims as well as administrators. The reputation 
of not having any special axes to grind greatly strengthens the hand 
of any reformer. 

The methods used by Vera can be likened to those of O. and M. 
experts. But there are important differences. O. and M. teams are 
expert in systems management generally, whereas Vera has a 
specialised knowledge of the legal system which gives far greater 
authority to any recommendations it may make. But even more, 
whereas the O. and M. firm is mainly concerned with efficiency, 
Vera is also, and perhaps even more, concerned with justice. This 
gives it the impetus itself to initiate and promote reform rather than 
merely providing consultancy services on request. 

I believe that some adaptation of the model might be valuable 
here. Vera’s experience in London over the past four years has 
already demonstrated the value of the concept. The Home Office 
has recently renewed its contribution to the funding of the Vera 
office and appears to regard the experiment as a success. The 
question now is whether it should continue in the present form, as 
a tiny one- or two-man London off-shoot of a New York office, 
or whether we should not consider establishing a full English 
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equivalent of Vera (hopefully retaining some American involve- 
ment) with the whole legal system as its fleld of concern. 

It might, for instance, be possible to envisage an Institute of 
Justice financed jointly by the Lord Chancellor’s Department and 
the Home Office, possibly with some contribution also from the 
S.S.R.C. or private foundations. It would be important to establish 
the Institute outside the government departments so as to give it 
sufficient freedom of manoeuvre and the opportunity to act as a 
catalyst for change which the departments themselves might lack 
the will or energy to promote. The main purpose would be to add 
the extra ingredient of an experienced and trusted outside agency 
to put forward new ideas and to test them operationally. If they 
work they can be adopted, if they fail they can be abandoned with 
no loss of face for the government department concerned. An 
institute concerned with reform of the legal system could be as 
important in this field as the Law Commission in the field of sub- 
stantive law. It should also pay for itself many times over by 
increasing the efficiency of the system. 

I would make one further observation. That is that we have 
become much more successful in recent years in institutionalising 
dialogue and discussion. One example is the Law Commission’s use 
of working papers circulated for comment at an early stage of the 
preparation of a final report. Another is the setting up of regular 
meetings between those concerned with a particular field. Thus, 
the leaders of the Bar now meet with the leaders of the Law Society 
for the annual week-end at Bath. The National Association of 
Citizens’ Advice Bureaux has a quarterly meeting of its Legal 
Services Group, where bureau organisers meet with representatives 
of the Lord Chancellor’s Office, the Home Office, the Law Society, 
the Bar, the Legal Action Group, the Law Centres Working Group, 
the Labour Lawyers, the Conservative Lawyers, etc. The Lord 
Chancellors Legal Aid Advisory Committee sponsors regular 
conferences for those concerned with the legal services field. The 
Law Society has recently established regular meetings with the Law 
Centres Working Group. One of the chief benefits of such meetings 
is that the individuals concerned get to know each other—and 
thereby come to have a better understanding of each other’s 
positions. Secondly, the mere fact that such meetings take place 
generates points for discussion which would otherwise not be dealt 
with at all. It would not be worth specially convening a meeting for 
many of the items on the agenda, but if a meeting is to take place 
on a regular basis, much business of real value can be transacted to 
smooth out problems of the operation of the system. Thirdly, the 
very fact that the meetings are regular makes it easier to establish 








83 Bar Council, Annual Statement (1977-78), p. 53. 
63 Seo for instance, 26th Annual Report on Legal Aid (1975-76), p. 73; 27th 
Annual Report on Legal Aid (1976-77), para. 31, p. 68. 
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good working relations between individuals representing different 
points of view. Where people meet only when a crisis of some kind 
blows up they tend to negotiate from entrenched positions. Where 
they meet regularly to discuss whatever items of business happen to 
come up from time to time, the meetings are lower key and involve 
less danger of the discussions becoming infected by antagonistic 
attitudes. At the same time, the lowering of the temperature of the 
discussions makes it easier for those participating to be persuaded 
to accept some modification of their own point of view. ` 

It is for somewhat similar reasons that I hope that the Royal 
Commission on Legal Services will propose the establishment of a 
standing advisory committee to provide a continuing review of 
problems in the legal services fleld.* A Royal Commission is crisis 
intervention—very necessary in certain rare circumstances, but not 
something that can be contemplated more than once or twice a 
century. The advantage of such a formidable inquiry is that it 
forces everyone involved in that field of activity to respond with 
immense expenditure of time and effort to a sudden call for detailed 
evidence, which is then scrutinised by an independent group of 
individuals consisting of both experts and non-experts. By the time 
they have worked intensively on their remit for two or three years 
even the lay members of a Royal Commission are likely to have 
an impressive grasp of the problems. But when the report is 
published they disperse and their hard-won, shared expertise is lost. 
The report of a Royal Commission may be necessary to survey the 
ground and to lay down guidelines for the short- and medium-term 
future, but there would be great value in then having the continuing 
year-to-year guidance of an informed and expert advisory body to 
monitor developments on a longer term basis. There could then 
develop the kind of constructive dialogue and interaction between 
the advisory body and the vested interests in the field that has 
existed, for instance, between the Lord Chancellor’s Legal Aid 
Advisory Committee and those concerned with the fleld of civil 
legal aid. 

In this narrow area the model has proved itself. I can see no 
reason why it should not work equally well in the broader field of 
legal services generally or, for that matter, why it would not have 
much wider application still, for instance, in the criminal justice 
field or, indeed, outside the field of the legal system altogether. 

The object is to have some body or institution close to but 
independent of the vested interests that can, over the years, acquire 
the confidence of those in the field by being good at listening, by 
making proposals that are regarded as broadly sensible, and by 
mediating between the different factions. Such a body, if well 
manned, may stimulate a steady rate of useful progress. Far better 





64 See further, Zander, Legal Services for the Community (1978), pp. 258-267. 
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to have gentle but steady progress than to lurch from one dramatic 
and bruising grand inquiry to another. 

All that I have said today, of course, is based on the assumption 
that reform is a worthwhile objective. I am aware that for some this 
is not so. On the one side there are those who feel that any change 
is likely to be for the worse. These souls are too complacent for my 
taste. On the other side there are those for whom reform is the 
enemy of progress—the patching-up of a system that is so defective 
as to be beyond redemption. I confess that 1 equally have never 
been greatly sympathetic to this school of thought. Evolution has 
always seemed to me preferable to revolution. One reason for this, 
no doubt, is that contrary, perhaps, to the belief of some, I am an 
upreformed liberal democrat with a distaste for precipitate change. 
But another is that observation suggests that change is most likely 
to be successful where it is achieved with the consent (or at least 
the acquiescence) of those affected, after discussion and persuasion. 
This virtually rules out revolution. No doubt there are situations 
so desperate that revolution is the only way to proceed, but it can 
hardty be said that the English legal system, granted all its faults, 
is an example of such a case. 

My experience is that where solid arguments can be advanced as 
to why change is needed, change can often eventually be achieved. 
Sometimes it even happens with remarkable speed. The process of 
putting the case for change offers one of the best tests of 
democracy and of the rationality of institutions and the people who 
run them. One should not delude oneself into thinking that one will 
ever bring any part of the system into a state of grace or perfection. 
Worse, sometimes one’s best endeavours go awry and honesty com- 
pels the admission that the cure has proved worse than the disease. 
But this should only spur further efforts. The challenge is to make 
the system work better. Since there is considerable room for 
improvement almost anyone with some interest in the system can 
make a contribution. 

MICHAEL ZANDER.* 


* Professor of Law, London School of Economics, 


LIQUIDATED DAMAGES: AN EMPIRICAL 
STUDY IN THE TRAVEL INDUSTRY * 


A. INTRODUCTION 


Ir is usually supposed, often no doubt with good reason, that one of 
the most effective dispute-avoidance mechanisms in the law of 
contract is the liquidated damages clause. By specifying in advance 
the amount of compensation which will be payable by a party in 
breach, the contract gives him warning of the extent of his potential 
liability and enables both sides to contemplate the making of the 
contract in full awareness of the risks to which they will be exposed. 
If litigation should ensue, there will be no difficult problems of 
remoteness and few of quantification of damages to consider. And 
as guarantors of fairness between the parties, the courts have the 
power to refuse the enforcement of clauses which are penal rather 
than compensatory in nature. 

The object of this paper, which is part of a larger study in 
consumer relations, is to examine how far these simple assumptions 
make sense in the context of a consumer contract. The particular 
contract studied was one for the provision of overseas holidays 
by Holidays Ltd., a leading inclusive tour operator; and the 
liquidated damages clause was that in the Company’s booking 
conditions which specified the charges payable by clients who 
cancelled their holiday reservations. 


The Legal Rules 
(a) Loss and mitigation 
The rules are straightforward. If the client cancels his holiday, 
he breaks the contract è? and the Company is in principle entitled to 
sue him for compensation. Damages will be recoverable for loss the 
client should, 
. or the reasonable man in his position would, have realised 


... was sufficiently likely to result from the breach of contract 
to make it proper to hold that [it] flowed naturally from the 





sA gonid ee BADEN OHI Aa OT Gat mae 
provocative questions while this was preparation and to Guenther Treitel 
or Werting tet zome of tno Balla of the law of contac. 

1 This will be used for the Company throughout the paper. I am grate- 
ful to the Board and staff of Holidays Ltd. for their constant willingness to make 
information available to me, to correct my elementary errors about the functioning 
of the travel industry, and to discuss the work with me as it has progressed. The 
responsibility for the conclusions remains mine. 
eee interpretation of the situation, namely that the client is exercising 

contractual option to cancel, as tho prico for which bo murt pay tho charges poci 

a ee supportable in the circumstances of this contract. See Bridge 

pbell Discount Co., Ltd, [1962] A.C. 600; [1962] 1 AN E.R. 385, per Viscount 
Simonds and Lord Morton of Henryton. 
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breach or that loss of that kind should have been within his 
contemplation.” * 


The Company should therefore be put, so far as damages can do so, 
in the position it would have enjoyed if the cancellation had not 
taken place and the holiday had been paid for and taken.* 

This proposition has two main consequences. First, it means that 
the Company can claim indemnification against all its irrecoverable 
expenditure on the cancelled holiday, including not only the 
expenses incurred in reserving the flights, accommodation, etc.,° but 
also those incurred in making the cancellation and putting the 
vacancy back on sale.’ 

Secondly, the Company will be as entitled to recover the profit 
component in the total holiday price as if there had been no can- 
cellation. The client will be taken to know “ that damages will vary 
according to the state of the market, including questions of supply 
and demand ”" and since the supply of holidays will normally 
exceed the demand for them, the Company will be entitled to claim 
the lost profit. The precise size of the profit component in the total 
cost of a holiday will vary according to the load factor achieved 
on the flights, but whatever its dimensions ° it is a head of 
recoverable loss.1t 

Procedurally, it would be open to the Company to sue for the 
full contract price by an action for the agreed sum, thereby avoiding 
the complications of remoteness and quantification inherent in an 
ordinary action for damages.1? 

Recovery will, however, be subject to the overriding requirement 
that the Company should take all the steps it reasonably can to 








3 Koufos v. C. Czamtkow Lid. er ee 385; sub nom. The Heron II 
[1967] 3 All E.R. at p. 691, per Lord Reid. 
4 Ibid. at pp. 414; 710, per Lord Pearce. 


the 
iin dienn sincs ay Sanat havo ecn reasonably in tho contemplation of the. parties; that 
would be wasted in the event of cancellation: Anglia Television Ltd. 
y Real TOT 1 OB. 60; [1971] 3 All E.R. 690; Ogus, Law of Damages (1973), 
pp. 349-356. 

® The latter are, of course, attributable to the of mitigation but are none- 
theless recoverable: seo McGregor on Damages (13th ed., 1972), p. 167, para. 236. 

1 Interoffice Telephones Lid. w. Robert Freeman Co. [1958] 1 Q.B. at p. 202; [1957] 
3 Al E.R. at p. 486, per Parker LJ. 

a Cf. W. L. Thompson Ltd. v. R. Robinson (Gunmakers) Ltd. DT Ch, 177; 
[1955] 1 Al E.R. 154; Charter v. Sullivan [1957] 2 Q.B. 117; DaT A ER, 809; 
Interoffice Telephones 'Lid. V. Robert Freeman Co. Ltd., noto 7 

’ Seo below. 

10 Soe H. Parsons (Livestock) Lid. v. Uttley Ingham & Co. Ltd. [1978] 1 All E.R. 
at p. 541, per Scarman L.J. quoting McGregor on Damages—“ [RJecovery is not to 
be Iimited because the degree of . . . damage could not have beor anticipated.” 

11 Tho situation is unlike those in which the capital outlay and profit income can 
be clearly differentiated and the plaintiff put to an election between claiming either 
diminished capital value or lost profits: cf. Cullinane v. British ‘ Rema ” Mfg. Co. 
Lid. [1954] 1 Q.B. 292; i953) ANER 1257, 

12 See Treitel, Law of Contract (4th ed., 1975), pp. 672-678. 
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mitigate the loss. It must therefore do whatever is reasonable to 
reduce its expenditure in respect of clients who cancel and must 
endeavour to make substitute sales to fill the vacancies created. 
If it succeeds in mitigating the loss, the amount it can recover from 
the client will be reduced accordingly; if it does not succeed, its 
reasonable attempts to do so will allow it to recover its gross loss 
(or the agreed sum if that is sued for). 


(b) Liquidated damages 

The Company can, however, attempt to estimate from its 
experience the likelihood that mitigation will be successful and 
specify in the contract the amount of compensation it believes will 
be necessary to safeguard it against cancellation loss. As long as 
this pre-estimate is genuine, the sum specified will qualify as 
liquidated damages and be recoverable in full from the client. 

“Genuine pre-estimation”’ is said to be the crucial considera- 
tion; if the damages specified are “ extravagant and unconscion- 
able in amount in comparison with the greatest loss that could 
conceivably be proved,” 1° they would be regarded as penal and 
would be irrecoverable save to the extent that loss was actually 
sustained. Yet at the same time, the rules recognise a category of 
cases in which “‘ the consequences of the breach are such as to make 
precise pre-estimation [of loss] almost an impossibility,” but in 
which the sums specified in the contract can still be considered as 
liquidated damages. These are apparently “ cases where it seems 
quite reasonable for parties to contract that they should estimate 
[the] damage at a certain figure... .” 1" 

The burden of proving that a contracted sum is penal and 
therefore irrecoverable lies on the party alleging it.* 


The Problems 


I would like to explore first whether the cancellation charges used 
by Holidays Ltd. can be said to qualify as liquidated damages 
according to the rules just examined. This is the main thrust of the 
empirical study which follows. 

In its turn it exposes further theoretical and practical problems. 
Primarily, they concern the question of the propriety of the 


18 See generally McGregor on Damages (13th od., 1972), Chap. 7; Ogus, Law of 

Damages (1913), pp 

a Tho coset analogy in the decided cases is the duty of a carrier to 
Sari ep aA AAI cates he EA cree one: to produce his cargo for 
carriage: seo McGregor on Damages (13th ed., 1972), paras 217, 874-877. 

15 Clydebank Engineering & Shipbuilding Co. Ltd. v. i stat 1905] A.C. at 
p. 10; [1904-07] All E.R. Rep. at p. 253, per Lord Halsbury L.C.; Dunlop Pneumatic 
Tyre "Co. Lid. v. New Garage & Motor C Co. Ltd. [1915] AC. at p. 86 [1914-15] 
All E.R. Rep. at p. 741, per Lord Dunedin. 

16 Dunlop case, at pp. 87; 742, per Lord Dunedin. 

11 Ibid. at pp. 87-88; 742, per Lord Dunedin. 

18 Robophons F. Facilities Lid. V. Blank [1966] 1 W.L.R. at p. 1447; [1966] 3 AD 
ER. at p. 142, per Diplock LJ 
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liquidated damages rules for consumer contracts, given the funda- 
mental inequality of bargaining power in those contracts. The rules 
are geared to providing easy solutions to disputes—but an “‘ easy” 
solution for a retailer is not necessarily a “ fair” one for a con- 
sumer. This inevitably leads one to consider the adequacy of the 
judicial machinery which enables penal clauses to be challenged. 
Finally, the alternatives to judicial control will need to be examined. 


B. THE EmpmicaL STUDY 


The Cancellation Charges 
The cancellation charges stipulated by Holidays Ltd. were expressed 
in the form of a sliding scale, on which a proportion of the holiday 
cost was forfeited by the client—the proportion increasing as the 
departure date came closer. 


Period before departure 

within which cancellation Charge 

received by Company 

More than 42 days Deposit (at that time 

£10 per person) 

29-42 days 30% ) of holiday 

15-28 days 45% | pc, price, including 
1-14 days 60%, 


The further limitation was stated that “ no refunds can be made in 
respect of cancellations received by us on or after the date of 
departure.” 19 

The Genuine Pre-estimate 


The charges for the most part followed the scale recommended by 
the Association of British Travel Agents in its Guide to Business 
Relationships.» The history of the scale is remarkably obscure, 
since neither ABTA nor the Company has been able to point to 
any detailed cancellation loss inquiry which was made when the 
scale was first adopted in the 1960s. Their commercial opinion, 
given a decade later, is to the effect that the unpredictability of the 
different factors from season to season, route to route, and company 
to company would have made such an inquiry basically 


In the absence of any reliable historical record, it seems likely 
that commercial estimating rather than legal or financial precision 
generated the sliding scale. The loss of the holiday deposit was a 


19 This provision normally applied when there was a delay in informing the 
Company of the cancellation, so eet either arfived ee 
20 Most recently expressed in the May 1975 edition. The Guide was “a series of 
recommendations to help the profitable development of the travel fod The scale 
was deleted from the Guids in Janmary 1977 as part of ABTA’s policy of voluntarily 
abandoning recommendations which restricted competition between members. 
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logical starting point and the scale of percentages was produced by 
adopting the plausible principle that the Company had less chance 
of selling cancelled reservations the nearer the proposed departure 
date came. The scale has remained largely the same since it was 
adopted,™ with only slight modifications to meet new situations as 
they have been encountered by the Company.™ 

Although, therefore, one cannot point to a thorough, systematic 
appraisal of the problem which would wholly justify the use of the 
phrase “ genuine pre-estimate,” ‘commercial estimation” is in 
principle obviously better than nothing. The question really becomes 
one of how realistic js this educated guess, or whether it leads to 
“extravagant and unconscionable” conclusions. It is to this 
question that the empirical study was primarily directed. 


The Data 
1. The documentary sample 


The sample analysed consisted of the reservations and cancella- 
tions for two series of Holidays Ltd.’s tours to the Costa del Sol in 
1975. Flights were from Luton to Malaga; accommodation with full 
board was provided in four hotels in Torremolinos and Marbella 
for 7, 10, 11 and 14 night durations. The information was abstracted 
from the individual booking forms by the Company and recorded on 
separate cards for each holiday series. 

The sample consisted of 6,697 reservations and 513 cancellations. 
The record cards themselves did not make clear that the cancella- 
tions were made by the clients in breach of the contract but the 
circumstances suggest that this was likely to be so.™® Sales of these 
particular holidays were heavy, 94-5 per cent. of the available 
capacity being sold both in this sample and in the whole of the 
Company’s programme for the Costa del Sol region. 

The weighted basic cost of the holidays in the sample has been 
taken as £87-33 per head. Weight has been given to the volume of 
reservations for each of the four holiday durations, the different 


21 The size of the deposit has increased, of course, in the case of Holidays Ltd. 
from £6 per person in Summer 1973 to £18 per pemon in Summer 1978, The increase 
is almost directty related to the rise in the overall costs of the average holiday and 
administration charges, 

22 e.g. the introduction of the “no refunds ... on or after the date of the 

” rule in Sommer 1974, as an addition to the established scale, From 


28 The client was specifically given the right to cancel the booking if (i) sur- 
chargea mado ee coet more tian en i gher tban tat o 
notified 
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rates for holidays at the four hotels in the sample, and the 11 price 
variation periods during the season. 

Supplementary charges have been estimated at £10-67 per head, 
to cover single room supplements,‘ insurance, and currency/fuel 
surcharges.™ These items represent extra costs which were included 
in the final holiday price paid by the client and on which cancella- 
tion charges were calculated. The overall price used as the basis of 
the present study is therefore £98-00. 


2. The interview sample 


Interviews were conducted with a sample group of 75 persons who 
had been in dispute with the Company in the 1973 Summer season. 
The main purpose of the interviews was to discuss these com- 
plainants’ perceptions of the Company’s negotiation procedures 
in dealing with their claims. Additional questions were asked, how- 
ever, which were designed to explore the complainants’ awareness 
of the details of the Company’s booking conditions and, incidentally, 
their attitudes to cancellation charges. 

It should be emphasised that the members of this 1973 interview 
group did not overlap with the clients whose cancellations were the 
subject of the 1975 documentary sample. 


3. The holiday costs 


An inclusive tour holiday provides the client with a complete 
package of services. Its main components are: 
Round-trip air travel; 
In-flight catering; 
Ground transport to and from the hotel; 
Hotel accommodation and meals; 
Administration and representative services in the resort; 
Administration in the United Kingdom; 
Advertising and marketing arrangements; 
Ancillary services (e.g. insurance, resort excursions). 

Bearing in mind the fluctuations which might occur throughout 
a season, the duration of the holidays taken, the possibility of using 
different types of aircraft, and assuming a particular load factor, 





24 These were negligible, being mig El pei fead at temo Supplements for sea view 
ee a e holidays. 

25 Insuranco was available through the Company for £1-95 (seven nights 
£2-20 (14 nights). O Of tho cients on the Company's Costa del Sol holidays 
cent, took out cover under this errangesment. 

26 Prices were calculated at June 3, 1974, oe ne a a Pia. 1 
($2.39). During the 1975 summer season the exchange rate varied between Ptas, 
131.30 ($2.43) and Ptas. 12275 ($2.02) to the Pound. Tho holiday contract gave the 
Company the right to pass on to the client increased costs from currency 
fluctuation. The contract cost of aviation fuel (which is expressed in dollars) is 
estimated to have risen by 50 per cent. between April 1974 and November 1975. Fuel 
costs have been ostimated at 40 per cent. of overall charter costs. Again, these Increases 
wero passed on to the cHent under the terms of the holday contract. 
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a crude breakdown of the 1975 holiday price has been made as 
follows (based upon information provided by the Company): , 


TABLE 1: 


Percentage Breakdown of Holiday Price 
Aircraft type: Boeing 737 
130 seats @ 85% load factor 
12-day holiday. 7-month season 


Components % Holiday cost 
Aircraft costs (including catering 
and airport taxes) 30-0 
Hotel costs 44-0 
Ancillary revenue (less costs) CT 
Gross profit 26:7. 
100-0 
Gross profit components 
Advertising/Marketing 3:7 
Agents’ Commission 10-0 
Administration 76 
Net profit 5-4 
26°7 
The Assessment of Loss 


There are two preliminary matters to be considered, both of which 
affect the very conception of what loss it is legitimate to take into 
account. 


1. Overall loss or individual loss 


Although the crude breakdown of individual holiday costings set 
out above * will have to be used for various of the purposes of this 
study, it is the Company’s overall costs and overall losses which are 
in fact more important. 

As will be true of all large retailers of goods or services, a tour 
operator will rely for the profitability of his enterprise upon the 
economies of scale he is able to make in financing, administration 
and marketing. And since, by definition, he will only be able to 
make these economies on a wide basis of operations over a relatively 
long period of time, it follows that he will only be able to assess 
the profitability of his operations over the same period. It is there- 
fore no part of his view of those operations that he should quantify 
profits and losses and allocate them precisely to each holiday 
contract as it is made. 


37 Seo Table 1. 
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The principal economy of scale, for example, is achieved in the 
aircraft charter arrangements. Charters are negotiated for several 
aircraft, to fly on specified routes, at a specified frequency during 
the holiday season. It is routine commercial practice to envisage 
a certain “load factor” for the chartered aircraft, i.e. to assume 
that a certain proportion of the total number of seats available in 
the whole charter period will be filled. Holidays Ltd. plan on the 
basis that the overall charter costs will be met by the sale of 80 per 
cent. of the capacity; an 85 per cent. load factor represents the 
minimum profitable level the Company seeks to maintain; and 
higher load factors will yield higher profit margins, since the fixed 
cost of the charter will already have been met.** 

Considering the aircraft charter alone, therefore, one will not be 
able to say that the Company has met its fixed costs until it has 
achieved an 80 per cent. load factor for the season on that particular 
series of flights. And it will not be until the very end of the charter 
period—when an overall picture of sales, cancellations and resales 
is available—that the scale of the Company’s profits or losses can be 
seen. An overall load factor of less than 80 per cent. would mean 
that a cancellation caused loss by failing to contribute the expected 
amount to the fixed costs of the charter. A load factor higher than 
85 per cent. would mean that a cancellation would simply cut into 
the Company’s profit margin. 

Although the concept of liquidated damages requires compensa- 
tion to be pre-estimated on the basis of individual contracts, 
paradoxically the loss in respect of which the compensation has to 
be calculated can only be assessed on an overall basis. It will there- 
fore be necessary to discover what total loss the Company sustains 
and how far its total revenue from cancellation charges provides 
adequate compensation. 


2. Net cancellation loss 


Given the marketing patterns and policies of the travel industry 
today, one will normally expect the gross number of bookings for 
a particular holiday to exceed the available capacity. This does not 
mean that demand exceeds supply, or that a tour operator follows 
a policy of deliberate overselling,™ but rather is a reflection of the 
fact that both reservations and cancellations are made on an 
ongoing basis throughout the year. Cancellation is an inevitable and 
predictable commercial phenomenon and tour operators are 





38 Peters, International Tourism, (1969), pp. 120-121. estimated in the late 1960s 
that an increase in load factor from 85 to 100 per cent. would increase a tour 
operator’s net profit sevenfold. 


Descriptions Act: British Airways Board v. Taylor [1976] 1 W.L.R. 13; [1976] 1 
All ER 65. 
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accustomed to seeing their reservations lists fluctuate in size within 
the overall limits of the available capacity. But when the gross 
reservations are totalled at the end of the season, it is commonplace 
to find that more bookings have apparently been made than there 
is capacity available. 

The Company’s Costa del Sol programme offers a good illustration 
of this practice. As Table 2 shows, in three out of four recent 
holiday seasons, gross sales exceeded the available capacity but the 
number of passengers finally carried (l.e. deducting the cancellations 
from the gross sales) fell well within that capacity. 


TABLE 2: 
Relation of Gross Sales to Available Capacity 
Gross Net 
Season sales Cancellations sales Capacity 
Summer 1974 11,536 2,002 9,534 11,309 
Winter 1974-75 9,934 811 9,123 9,400 
Summer 1975 10,267 892 9,375 9,919 
Winter 1975-76 12,400 1,240 11,160 12,861 


The consequence of this for the present study is that the 
calculation of the loss caused to the Company by cancellations 
cannot be based on the gross number of cancellations made in any 
one season, since this figure will normally lead to the overstatement 
of the loss. Only cancellations up to the level of the available 
capacity can be taken into account, for the Company cannot be 
treated as sustaining loss as a result of any cancellations beyond 
that figure: it simply did not have those holidays available to sell. 

In the present sample, therefore, although there were 513 
cancellations, only 376 can be treated as causing loss to the Com- 
pany, as this would have been the number needed to increase the 
load factor from its actual 94:5 per cent. to the full 100 per cent. 
capacity available for sale. 


3. The estimated losses 


There are three possible ways of estimating the losses. 

First, it can be argued that the maximum loss which the Company 
sustains can be measured by the amount it would be likely to 
recover by legal action. Since an action would be for an agreed 
sum—the total holiday price—the calculation would simply be that 
price multiplied by the number of cancellations. Were no other 
more precise method of assessment possible, this one would be 
adopted—but it clearly lacks precision since it confuses the notion 
of what is recoverable with that of what is lost. 

The second alternative is in fact impracticable. The Company’s 
total expenditure on its Costa del Sol holiday programme could be 
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ascertained but only as a result of an artificial process of allocating 
gross aircraft charter and administrative costs to that particular 
programme. When a further artificial distribution of the expenditure 
to individual holidays then has to be carried out, precision has been 
lost. 

The third alternative, which has been adopted, is in fact a 
variation of the second and perhaps no more precise. The gross loss 
has been estimated on the basis of the Company’s own percentage 
breakdown of the holiday price,*° as modified by the net cancellation 
loss concept.” 

It is essential to emphasise that although the loss will be stated 
under the detailed heads of expenditure used in Table 1, the fact 
that a high load factor was achieved on this series of flights means 
that the loss sustained was largely loss of profit.” 


(a) Aircraft costs. These costs are estimated as 30 per cent. of 
the total holiday cost per client. It is assumed that all in-flight 
catering costs are lost, as it is the Company’s experience that it is 
seldom possible to give advance notice to the airline to enable it to 
cancel unwanted catering. 

On the other hand, there will be a saving on the payment of 
passenger and airport taxes, which are payable only in respect of 
passengers actually travelling. The total amount payable in the 
United Kingdom and Spain in 1975 was £1-80 per head, which at 
that time was included by the Company in the total holiday cost, 
rather than being itemised separately. 

Loss = 376 cancellations @ £98 x 30% = £11,054 
Saving = 376 passengers @ £1:80 = £676 


(b) Hotel costs. The costs are estimated as 44 per cent. of the total 
holiday cost per client. They can be assessed on an individual basis; 
the Company has an allocation of beds at the specified hotels and, 
under the terms of its accommodation contracts, is obliged to pay 
for allocated beds which are neither occupied nor released to the 
hotelier with sufficient notice. 


Loss = 376 cancellations @ £98 x 44% = £16,243 


(c) Ancillary costs. Commission earned by the Company on 
insurance premiums it receives on behalf of the i insurers for whom 
it acts as agents for “holiday insurance,” would normally be 
unaffected by cancellation, since the insurance comes into force 
with the making of the reservation (since it includes cover against 
loss of deposit) and according to the booking conditions “ cannot be 
cancelled.” The Company made the error in 1975, however, of 
allowing the repayment of a percentage of the premium to clients 
cancelling within the last six weeks, by expressing the cancellation 

3° Ses Table 1 above. 


31 See pp. 515-516 above. 
33 Ses p. 515 above. 
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charges as percentages of the total holiday price, including the cost 
of insurance. 

The average insurance premium was almost exactly £2. Of the 
clients booking Costa del Sol holidays 80 per cent. took holiday 
insurance through the Company. 


Loss = 
80% X 148 cancellations X £2 @ 30%, 45% and 60% charge = £65 


With a high load factor the cost of ground transport in the resort 
is unaffected by cancellations but ‘revenue is lost which would have 
constituted profit. The cost is estimated at £1 per head. The same 
is true of the Company’s representation and administration costs 
in the resort (cost estimated at £2 per head) and the probability of 
losing profits on optional excursions taken by clients in the resort 
(estimated at £1 per head). 


Loss = 376 cancellations @ £4 = £1,504 


The Company loses the interest on the client’s payments. The 
client should pay his final invoice not later than eight weeks prior 
to departure and the Company will normally pay the aircraft costs 
approximately one week after the departure. Cancellation therefore 
theoretically interferes with the Company’s cash flow, by depriving 
it of the use of the client’s money for these periods of time. A 
hypothetical investment rate of 10 per cent. is assumed. 


Loss = 376/513 cancellations X (aircraft component + 
hotel component) X varying periods of loss X number of 


cancelling passengers X 10% 
= £158 (aircraft costs) + £316 (hotel costs) 


(d) Advertising, marketing and administration. Outgoings of this 
sort are probably not likely to be substantially affected by cancella- 
tions. The advertising and marketing costs will already have been 
incurred and can therefore be recovered as outgoings or lost profit, 
according to the load factor achieved. The administrative cost 
involved in making a cancellation, putting the vacancy back on sale 
and collecting the cancellation charges will be considerable but it 
is not clear by how much (if at all) it would exceed the administra- 
tive cost of processing the holiday as originally booked. It is 
therefore assumed for present purposes that the administrative cost 
remains unchanged and can be recovered by the Company. The 
three components together account for 11-3 per cent. of the total 
holiday cost. 


Loss = 376 cancellations @ £98 X 11:3% = £4,163 


(e) Net profit. The basic net profit which would have been made 
on performed contracts (as distinguished from the augmented 
profits resulting from high load factors) will be recoverable in 
respect of the numbers needed to fill the available capacity. 
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This must be reduced, however, by deducting the net profit made 
on genuine ‘“‘resales’’* of cancelled holidays. The principle must 
be that the Company cannot recover net profit twice—and since it 
makes its anticipated profit when the holiday is resold, it cannot 
also recover it from the cancelling passengers.** 


Loss = 376 cancellations @ £98 X 5:4% = £1,951 
Deduct 140 resales @ £98 X 5:4% =£ 720 


£1,231 





Mitigation of Loss 
The Company must take all reasonable steps to ensure that the loss 
it suffers as a result of the breach of contract (the cancellation) is 
kept to a minimum. The two main avenues of mitigation open to 
it are reducing its liability to make payments to third parties in 
respect of cancelled holidays, and reselling as many of those can- 
celled holidays as possible. 


1. Reducing lability to make payments 


In most areas of its operations, the Company is unable by its 
deliberate action to reduce its liabilities without substantially 
affecting the implementation of its holiday programme. It is always 
a possibility that holidays may be cancelled because not enough 
clients book them to justify the expense of providing them—and the 
Company would then have to consider large-scale cut-backs, con- 
solidation and cancellation of its holiday programmes. It is only 
exceptionally that mass cancellations by clients would have this 
effect, such as in the rare cases in which the threat of civil disorder 
or health hazards creates apprehension among clients with 
reservations for particular countries or resorts. 

Individual cancellations unrelated to such factors, such as we are 
considering in the present sample, do not generate commercial 
decisions of this magnitude—indeed, they normally cause no 
reorganisation of the Company’s programme at all. Aircraft costs 
may be marginally affected by the non-payment of airport taxes for 
cancelling passengers ** but it is normally not even possible to give 
sufficient advance notice to make any saving on an item as small 
as catering costs. 

The principal exception to this pattern is the hotel contract. The 
normal contract which was in force in 1975 in respect of the holiday 
hotel accommodation was one under which the Company obtained 
an allocation of rooms in the hotel and reserved the right to give 
notice to the hotel not less than a specified time (usually seven days 
but as much as 21 days in some contracts) before the clients’ arrival 

33 Not all sales following cancellation are, of course, “ regales.” For a discussion 
of the concept, see 


see below. 
Or R ey Mada. [1913] TECH 465; W. L. Thompson Lid. v. Robinson 
(Gunmakers) Ltd., note 8 above. 35 Seo above. 
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that it did not wish to take up its full allocation. It then only paid 
the hotel for the rooms actually occupied. 

If the client cancelled his reservation more than the specified time 
before his proposed departure, it would be open to the Company 
to exercise this contractual right. Whether in the particular circum- 
stances it would be reasonable for it to do so would depend upon 
many factors—obviously, upon the success the Company had 
experienced in filling the vacancies which had arisen and, more 
subtly, upon its assessment of the likelihood of late sales, or its 
desire to guarantee full payments to a particular hotelier. 

In fact, the overwhelming majority of cancellations are made in 
ample time for the right to be exercised if the Company judges that 
it is commercially reasonable for it to do so. As Figure 2 ** shows, 
86-17 per cent. of the cancellations in the sample were made more 
than 14 days prior to departure and, taking that as the average 
release date, at least 441 hotel beds could therefore have been 
released. In the event, it would only have been necessary to release 
376, since that was the limit of the remaining available capacity. 
It is impossible to speculate upon how many beds it would have been 
reasonable to release and the figure has therefore been artificially 
assessed at 300. 


Mitigation = 300 @ £98 X 44% = £12,936 


2. Filling the vacancies 

(a) The concept of “resale.” Selling to another client a holiday 
place which has been made available by a cancellation is the prime 
way in which one can expect loss to be mitigated. Indeed, as the 
Company’s brochure explains, cancellation charges are considered 
in part as compensating the Company “for the reduced possibility 
of reselling the holiday.” 

But it is important to be precise about the meaning of “ reselling.” 
As long as sales of a particular holiday stand at less than 100 per 
cent. of the available capacity, one cannot differentiate between 
“reselling” a cancelled place on the holiday and selling one that 
has never previously been sold. In consequence, one will only be 
able to treat as mitigation a relatively small number of new sales. 
In the present sample, which covered 140 departures, for example, 
only 54 were recorded as reaching full capacity during the selling 
period. Forty of these were affected by cancellations (195 clients in 
all) and 140 of the vacancies so created were genuine “ resales.” 

Mitigation—140 resales @ £98 = £13,720 
Deduct travel agents’ commission 





(93% of resales) @ 10% = £ 1,268 
Administrative costs @ 7:6% = £ 1,042 
Net mitigation = £11,410 





36 See below. 
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(b) The reduced possibility of resale. It is certainly possible that 
the shorter time available for reselling vacant seats, the less chance 
there will be of making a resale. This is the main justification for 
the sliding scale of cancellation charges, which increase as the 
departure date draws closer. 

To justify this proposition, however, needs careful scrutiny of 
booking patterns. Bookings are not spread evenly over the period 
the holiday is on sale, from the publication of the brochure in 
August to the departure date the following summer. The irregulari- 
ties of demand will largely be determined by the national economic 
situation; the more austere economic climate of recent years 
combined with unexpected financial disasters (oil crises, sterling 
devaluation, large-scale strike action, etc.) has started a trend away 
from the very early booking of summer holidays (see Figure 1). 


Figure 1: 
Pattern of Inclusive Tour Bookings and Departures 
(bi-monthly and seasonally adjusted) 





100 © BMRB-HBI 1976 
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In 1975, the Company was beginning to move out of the grip of 
the booking patterns established in the first few years of the 1970s 
but was still selling much of its available capacity early in the selling 
period. 

The limited information available from the present sample 
reinforces this picture. Checks were made on the sales of each 
holiday 13 weeks and five weeks prior to their departures; they 
indicate that the majority of the available capacity had already 
been taken up. 

Vos. 42 (5) 2 
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TABLE 3: 
Progressive Sale of Capacity 
Sales (without 
deducting 

cancellations) °/ capacity 
More than 13 weeks before departure 6027 92:1 
Between 13 and 5 weeks before departure 605 9-2 
Less than 5 weeks before departure 345 5:2 


Although the final load factor was extremely high (94:5 per cent.), 
vacancies totalling 382 seats remained on 113 (80 per cent.) of the 
holidays. 

The most one can say on this evidence, therefore, is that a 
vacancy which becomes available (through cancellation) late in the 
selling period will statistically be harder to sell because apparently 
fewer clients are booking holidays at such a time. 

The statistical information which can be derived from this sample 
on genuine “reselling ”—.e. reselling vacancies which have 
occurred on fully-booked flights—is insignificant. Forty holidays 
were fully-booked; 22 of these were fully rebooked after cancella- 
tions (78 cancellations, 84 rebookings)** and all 22 involved only 
cancellations made earlier than six weeks before departure. The 
remaining 18 holidays were not fully rebooked (116 cancellations, 
56 rebookings); half of them involved cancellations in the final six 
weeks. There may therefore be a slight suggestion that it is harder 
to resell vacancies successfully if they arise from cancellations close 
to departure but the sample is really too small to draw any firm 
conclusions. Similarly, there is inadequate information on the basis 
of which to draw any conclusion about the progressive difficulty of 
reselling. 


The Estimated Loss 
TABLE 4: 
Estimated Loss and Mitigation 

Loss £ 

Aircraft costs (net) 10,378 

Hotel costs 16,213 

Ancillary costs 2,043 

Advertising etc. costs (net) 4,163 

Profit loss (net) 1,231 
34,028 

Mitigation 

Hotel mitigation 12,936 

Resale mitigation 11,410 
24,346 

Net loss £9,682 
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Cancellation Income 


Under the Company’s booking conditions, charges were made on a 
sliding scale depending on the length of notice of the cancellation 
given to the Company. The significant points on the scale were 
42, 28, 14 days and one day before departure. 

The pattern of the 513 cancellations in the sample was as follows: 


FIGURE 2: 
Cancellations by Date of Notification 
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The income theoretically yielded by these cancellation charges 
was as follows: 


53 m 48 
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TABLE 5: 
Cancellation Income 
£ 
365 deposit (£10) 3,650 
53 @ 30% 
233 @ 45% 8,088 
24 @ 0% 
48 @ 100% 
11,738 


The figures must be considered as theoretical because there is, 
of course, no guarantee that the full amount due can always be 
recovered from the client in default. There is also some uncertainty 
about the numbers shown as falling into each percentage category. 
It sometimes transpires that the retail agent’s or the client’s can- 
cellation letter does not reach the Company within the period 
alleged (or at all) and, after negotiation, a compromise charge is 
agreed. The 100 per cent. category is especially open to inter- 
pretation, since it includes all “ no-show ” passengers, i.e. those 
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who fail to present themselves for departure without having 
previously cancelled. These are initially recorded as cancellations 
at 100 per cent. for the purposes of flight audit but subsequently- 
acquired information may lead the Company to modify the per- 
centage category to which they are finally allotted. For the present 
purposes, however, the numbers of cancellations in each category 
have been treated as accurate and as giving rise to the percentage 
charge stated. 

From the revenue stated in Table 5 would need to be deducted 
the commission allowed to the retail agents through whom the 
clients booked. Well over 90 per cent. of bookings are made through 
retail agents; and the Company’s terms of business allowed the 
agents to withhold 20 per cent. of the deposit if the client forfeited 
only the deposit, or 10 per cent. of the cancellation charge if that 
were greater. No commission was payable if the agent failed to 
collect the cancellation charges. Payment of cancellation commis- 
sion has therefore been estimated at £1,000. 


Cancellation charges = £11,738 
Deduct agents’ commission = £ 1,000 





Net cancellation revenue £10,738 
Liquidated Damages or Penalty 
Cancellation loss = £34,028 Mitigation = £24,346 
Cancellation revenue = £10,738 
£35,084 


Net margin in favour of Company = £1,056 


It is remarkable that a single formula devised to apply to a wide 
variety of situations should actually produce such finely-balanced 
figures in so small a sample. That the Company was able to com- 
pensate itself marginally more than adequately does not suggest that 
its pre-estimate was wrong in principle but rather that its judgment 
on the imponderables in the overall marketing situation was 
basically accurate. 

The unpredictability of profit and loss in this situation—the 
constant fluctuations in the sales/cancellations/resales patterns and 
the variability of national and international economic conditions— 
means that the Company must be able to seek shelter under the 
umbrella of Lord Dunedin’s rules in the Dunlop case. The cancella- 
tion situation seems to be pre-eminently one of those in which 
“the consequences of the breach are such as to make precise pre- 
estimation [of loss] almost an impossibility ” and “ the damage from 
any one [breach] impossible to forecast.” = 








38 Seo above. 
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The Company can only foresee the theoretical maximum and 
minimum limits of the loss it might suffer and adopt a standard 
formula which it estimates will generate adequate compensation. 
On the basis of the present sample, one can certainly not maintain 
that the individual rates of charge for cancellation were extravagant 
in principle. One may quibble at the 100 per cent. charge ** but that 
is made only infrequently (both in theory and in practice) and all 
the other charges are considerably lower. Indeed, the very con- 
ception of charges on a sliding scale speaks in favour of their 
validity—avoiding the criticism that one “ penalty ” is imposed for 
a variety of different losses and supported by the apparent logic of 
the Company’s explanation that it is harder to sell a holiday the 
less time there remains in which to sell it. 

One should obviously be hesistant to generalise from the small 
sample used. The data represents only a negligible part of the 
Company’s operations, limited in time (the 1975 Summer season), 
destination (Costa del Sol), the type of holiday (hotel accommoda- 
tion with full board) and expense (low-medium price range). It deals 
with only 1 per cent. of the Company’s reservations for that season 
and Jess than half of 1 per cent. of its cancellations. It would be 
wrong to suppose that conclusions drawn from the data would 
necessarily be the same in the case of other seasons, destinations, 
types and price-range of holidays offered by the Company. Still less 
could one make such a claim for the industry at large. 


C. LIQUIDATED DAMAGES IN THE CONSUMER CONTEXT 
So far, the rules concerning liquidated damages and penalties have 
been accepted without question. I have assumed that they are 
appropriate to contracts in general and that the scrutinising 
machinery they presuppose—access to the courts to test their fair- 
ness—operates effectively. But whether judicial control is in fact 
a realistic safeguard for the consumer remains an unanswered 
question. 
Judicial Control: Procedural 

The present research has revealed that in the context of the travel 
industry, disputes concerning liquidated damages and penalties 
seldom reach the courts. In quantitative terms, the judicial safe- 
guard is negligible. In a sense, of course, it can be argued that the 
liquidated damages have thus fulfilled their dispute-avoidance 
role—but whereas the theory assumes that the parties have agreed 
upon the fairness of the charges and voluntarily relinquished their 


39 It could be argued in 1975 that the Company never suffered a 100 per cent. loss, 
since at the very least the airport and passenger charges were not payable in respect 
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right to sue, the practice suggests that there are formidable pro- 
cedural obstacles standing between the consumer and a judicial 
remedy. 

The first significant consideration is that the money under dis- 
cussion will normally be in the hands of the Company or a retail 
travel agent, rather than those of the client. In the case of the 
deposit, this will always be so; and if cancellation takes place in 
the course of the six weeks before departure, the balance of the 
holiday cost will usually have been paid.“ The Company will 
therefore be in a position to appropriate the charges and return 
only the balance (if any) to the client. 

Hence it is usually the clients who are called upon to choose 
between action and inertia: if they want to challenge the can- 
cellation charges they must protest and be prepared to finance 
proceedings.*? In the present study, the familiar picture emerged 
of the consumer’s lack of confidence and consequent inertia in the 
face of a legal document. Fifty-two (69 per cent.) members of the 
interview sample expressed the extreme view that all the booking 
conditions used by the Company were “legally enforceable” or 
“had been checked by lawyers ” and 69 (88 per cent.) asserted that 
“it would never be worthwhile ” (in terms of a favourable result) 
to take legal proceedings against the Company in respect of a 
complaint.“ During the currency of the study, therefore, it is not 
surprising to report that no legal proceedings were brought by a 
client to recover cancellation charges withheld by the Company 
and the courts consequently had no opportunity to scrutinise the 
charges at a client’s instance. 

If the cancellation takes place in the last six weeks before 
departure and before the balance of the holiday cost has been paid, 
the onus of the action shifts to the Company. If the default is 
unquestionably that of the client and the agent is unable to collect 
the charges ‘a perennial complaint in the industry—the Company 
does not hesitate to pursue its contractual rights by legal action. 
Yet although between 150 and 200 cancellation-charge debtors are 
being pursued at any one time, judicial scrutiny of the claims is 
scarce since the suits are almost always undefended. On the rare 





#1 In the caso of a limited number of late bookings, tho total holiday price will 
have been paid at the time of making the reservation. 
42 Modern innovation has mado the initial financial hurdlo somewhat easier to 
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occasions in recent years on which a penalty defence has been 
raised, the Company has perhaps too apprehensively settled out of 
court and precluded any formal determination of the issue.“ 

The high proportion of undefended cases can be accounted for 
by reference to the size of the client’s loss. In the 1975 study, the 
majority of losses were small—over 70 per cent. of the cancelling 
passengers lost only their £10 deposit, and a sum of that size can 
obviously be forgone with greater equanimity than one several times 
larger. There is a powerful suggestion in the data that the idea of 
“losing a deposit ” is tolerable to the client: 78 per cent. of the 
interview sample expressed the belief that it was “ perfectly fair” 
for a deposit to be forfeited if the client “ didn’t go through with 
the holiday.” Only 39 (52 per cent.) felt the same about the higher 
percentage charges. 

The final consideration is that of insurance. Some clients may not 
be concerned about the need to pay cancellation charges because 
they are insured against such loss. Holiday insurance is widely 
available either through the Company * or privately and normally 
provides cover against loss of deposit or other holiday charges in 
the event of cancellation caused by illness or other specified risks. 
The data supplied by the Company’s insurers, however, suggests 
that the insurers are not bearing a heavy burden in this respect. In 
the whole of the Company’s 1975 programme, 51,159 cancellations 
generated only 9,376 insurance payments *' (Le. 18:3 per cent.), 
slightly less than half of which were for lost deposits only.“ 

On the assumption that an insured client would naturally wish 
to make a claim if possible, one can only surmise that the bulk of 
cancellations took place for reasons falling outside the risks 
envisaged by the policy—and the responsibility for paying the 
cancellation charges therefore remained firmly on the clients in 
those cases. The very low claim rate—by only 2:27 per cent. of 
Company-insured passengers in Summer 1975 and a corresponding 
figure in subsequent years—has resulted in there being no commer- 
cial pressure on the insurers to contest the Company’s cancellation 





45 The recovery rate in such actions has been so low as to cast serious doubts on 
the wisdom of proceeding, other than simply for deterrent effect. In the 18 months 
to January 1, 1978, only 12 per ceat. of the Company’s outstanding cancellation 
charges were Yecovered by legal process, and almost 40 per cent, of this amount was 


amount recovered if the true recovery costs ipa Mate Ne a 
administration) were also counted. 30 per cent. of the outstanding cancellation charges 
were written le ee mame period. More-recentiy the -Company a 
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46 The cover negotiated by the Company with a leading national insurance com 
pany is applicable irrespective of the age or pre-existing medical condition of the 
chents. Over 80 per ceat. of the Compeny’s Costa del Sol clients took advantage 
of this cover. 

47 The insurance company records only the mmmber of payments made rather than 

i communication 


48 4,235 deposit only; 5,141 larger percentage. 
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charges (by exercising their right of subrogation) and they have 
never done so. 


Judicial Control: Substantive 


The final awkward question remains. Even if the clients were to 
question the validity of cancellation charges, would the legal rules 
give them effective leverage against tour operators? The answer 
must be that they would probably not. 

A client on the threshold of legal proceedings would first have to 
face the considerable deterrent of proving that the cancellation 
charges amounted to a penalty and were therefore not retainable or 
recoverable by the Company in fulL* This is not the brand of 
terrorem against which the penalty rules are aimed but it is clear 
that it must often be effective. The recent change of heart which 
has put the burden of proof in other consumer situations on the 
supplier rather than the customer"? has passed by the penalty 
problem. 

It is obviously far too late to suggest that the modern liquidated 
damages/penalty rules are of doubtful ancestry. But when the 
imprimatur of Lord Mansfeld and his contemporaries was given to 
them in the late eighteenth century, it must be remembered that 
it was in terms of the enforceability of a “ particular sum .. . fixed 
and agreed upon between the parties.” " Had positive agreement 
been insisted upon before liquidated damages clauses were upheld, 
there may have been reason to suspect the line of development— 
but it was clear from an early stage that “agreement” was a 
convenient label rather than a practical reality.** It took almost 
200 years more for serious concern to be expressed about the 
enforcement of “an elaborate fixed menu of stipulations and 
conditions, which (the customer) probably does not bother himself 
to read and very likely does not or cannot understand.” "° And yet 
the only step taken in the direction of controlling liquidated 
damages clauses has been the recent acknowledgment that in some 
forms they may be nothing more than exemption clauses in disguise 
and therefore in need of careful scrutiny.” 


4% Robophone Facilities Ltd. v. Blank [1966] 1 W.L.R. at p. 1447; [1966] 3 AD 

ER. at p. 142, per Diplock LJ. 
hci agai Tomes Aot 1977, a. 11 (5). 

s1 Emphasis supplied. See Lowe V. Peers (1768) 4 Burr. at p. 229 ; WER at 

1 Lord Mansfield; Fletcher v. Dyche (1787) 2 T.R. at p. 36; 100 ER. at 

i blot on the escutcheon may just have happened a Hitle 

cartier, with tho movement away from the unilateral stipulation to consensual 
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52 In Lowe v. Peers, note 51 above, the defendant corenanted not to marry anyone 
but the plaintiff and impetnously “ pulled the stampt paper out of his own pocket; 
and wrote, signed, sealed and executed it . ; .” It does not appear that the plaintif 
had much of a part to play in making this “ agreement.” 

83 Bridge v. Campbell Discount Co. Ltd. [1962] A.C. at p. 626; [1962] 1 All E.R. 
at 397, per Lord Radcliffe, 

#4 Exemption Clauses, Second Report (Law Com. No. 69), paras. 164-166 (1975). 
Cf. Unfair Contract Tams Act 1977, s. 13 (1). 
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Given the prevailing malaise which is felt whenever one 
economically-dominant party is allowed to impose his contractual 
terms on another, it is curious that more attention has not been 
paid to the legal rules concerning penalties. It is certainly clear 
from the present study that they do more to support a retailer’s 
market activity than they do to offer comfort to the consumer. 

First, although the calculations needed to support the “ genuine 
pre-estimate of loss ” will often be complex and seldom conclusive, 
the legal rules will not condemn them as inadequate. Indeed, the 
near impossibility of precision “is just the situation when it is 
probable that pre-estimated damage was the true bargain between 
the parties.” °* This is an unbelievably powerful reinforcement of 
a retailer’s position. Not only does he not have to show that he has 
genuinely pre-estimated his loss—because the burden of proving 
the clause penal lies on the other side **—but he need not show that 
he has done so accurately and may even take refuge in the claim 
that his loss is incalculable! 

Secondly, as we have seen," the calculations of the large-scale 
retailer must be concerned with the prospect of overall loss and 
not with loss caused in the individual case. Even if his loss were 
precisely calculable in advance, therefore, any exercise which tried 
to apportion a part of that loss to an individual contract would 
necessarily be artificial. Yet this is precisely what liquidated damages 
are intended to do. Further, by upholding the “ averaging ” of losses 
as a valid technique of liquidating damages, the courts have 
deliberately waived the need for precision.** 

Thirdly, the legal rules for the assessment of recoverable loss 
envisage the protection of the retailer not only against actual loss 
but also against the loss of prospective profits. In principle this is 
quite unexceptionable, of course, but it should be reiterated that at 
load factors between 85 per cent. and 100 per cent., a tour operator 
will be claiming almost pure profit in his cancellation charges. Since 
the rules allow this, a tour operator would obviously be foolish not 
to claim it, but one perhaps wonders whether the level of 
cancellation charges could not be drastically reduced if there were 
stricter control of the recovery of prospective profits.°* 

Finally, there is in the case Jaw a powerful suggestion that it is 
technically more difficult to obtain the return of money already paid 
under a broken contract than it is to resist a claim for it—which, 

“5 Castaneda case, note 15 above, at pp. 11, 253, per Lord Halsbury; Dunlop case, 
pote eres 742, per Lord Dunedin. 


uD p case, noto 15 above, at pp. 99; 748, per Lord Parker; English Hop 
Growers Lid. V. Dering [1928] 2 K.B at p. 180; (i908) AN ER. Rep. at p. 40, 
Scrutton L.J. 


per 
59 In theory, if there is the coincidence of a high load factor and a high cancella- 
tion 


flight, 
planned for a 100 per cent, load factor. Tho same will be possible in principle for 
an entire holiday programme. 
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if valid, would certainly deal a further blow to the client’s chances 
of obtaining a judicial remedy.*° 


Administrative Control 


It seems implausible that the levying of cancellation charges can 
or should end. In the nature of their unpredictable trade, tour 
operators always face the risk of sustaining losses of varying gravity; 
to specify cancellation charges in advance will afford them some 
measure of protection against loss, enable them to organise their 
routine administration efficiently and at the same time keep the 
client informed of his maximum potential liability. 

But there must be realistic external control of the scales of 
charges. It is not that the present study has suggested that the terms 
used by Holidays Ltd. were in any way oppressive: it is simply that 
as the immediate future of the scale of charges is unpredictable, it 
may be an appropriate moment to introduce new regulatory 
machinery. The ABTA-recommended scale was abandoned in 
1977 and with the restraint of this recommendation gone, it is 
uncertain what new scales will be devised or whether corporate 
inertia will leave them largely unchanged. 

Control through the medium of common law liquidated damages, 
with the safeguard of access to the courts, must be seen as 
unrealistic in this context. Neither substantively nor procedurally 
can it offer an effective remedy to the consumer and it seems 
unlikely that the modification of either substance °? or procedure * 
would be particularly helpful. 

A better solution would be direct administrative intervention to 
specify the scale of charges to be used throughout the industry. 

“ [I]t substitutes a prospective, comprehensive, and systematic 
control with general effect for the retrospective, more or less 
accidental control of single clauses with effect only in a single 
case; it creates certainty from the very first...” 


One approach would be to include a scale of charges in the 
ABTA Tour Operators Code after consultation with the Office of 


so Soo the casos cited in Treitel, Law of Contract (4th ed., 1975), pp. 670-671. Yet 
it is hard to believe that the courts would draw a distinction of substance on the 
basis of an event (the payment of the holiday price) the timing of which might be 
Fret foe cat. GO tnt proviso lowing th mAbhoking GE a payment ny 

ie 669) that a provision allowing the withholding of a payment may 
god as 

"See ote 20 aboro 

61 eg. the adoption of the “ requirement of reasonableness” (Unfair Contract 
Terms Act 1977, s. 11 (1)) or the analogy of the " extortionate credit bargain” 
(Consumer Credit Act 1974, s. 137) would still leave much of the procedural initiative 
in the hands of the client. 

63 a.g. tho reversal of the burden of proof, so ag to require a tour operator to 
prove the validity of his cancellation charges (on the analogy of the Unfair Contract 
Terms Act 1977, s. 11 (5)) would not effectively improve the cilont’s position if the 
* substantive rules 

¢4 Von Hippel, “Protection Against Unfair Standard Terms" (1978) 2 J. of 
Consumer Policy at p. 70. 
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Fair Trading. It is, I think, by no means certain that the 
recommended scale abandoned by ABTA in 1977 “ constituted a 
registrable restriction under the terms of the restrictive practices 
legislation and . . . there is no public interest argument which could 
justify its retention.” es If flexibility is essential, it may perhaps be 
introduced by specifying a scale of maximum permissible charges. 

A preferable alternative—preferable because it would be appli- 
cable generally throughout this sector of the travel industry and not 
limited exclusively to ABTA members—would be to introduce a 
scale of cancellation charges into the terms of the licences tour 
operators are required to obtain annually from the Civil Aviation 
Authority. The Authority’s powers are unlimited% and there is 
certainly recent precedent for the use of licence conditions to 
structure the basic contractual relationship of tour operator and 
client.” 

It is doubtful whether any new empirical inguiry could adequately 
lay the basis of a new scale of charges. Within this sector of the 
travel industry, the problems of companies of different size and 
levels of success will vary considerably. Different programmes—air 
travel with hotel accommodation, villa or apartment holidays, 
fly-drive and fly-cruise arrangements, flights with nominal accom- 
modation and flights with none—pose different problems in 
themselves ® and in their inter-relationship within the same 
company.*® 

In the end, therefore, a suitable cancellation charge may have to 
be chosen arbitrarily. A natural starting point for such a charge 
would of course be the holiday deposit and there may well be a 
good case for restricting it to this figure alone, especially if a 
decision can be taken in principle to control “ windfall ” profits. 

With overall administrative control guaranteed, there would at 
least be some prospect of the full consideration of competing 





o5 ABTA News, Vol. 11, No. 1 (January/February 1977). The abandonment was 
Geasly: á stratageens’ in preparing: the way tor -considecation of the main weenierce 


vie Ge dee ae he One: reini Sogulatioas 1972, Te 912): 
“ A liconce may contain such terms as the Authority thinks 

eT Tie O a ee aA Te ET es Go a cs 
May 1, 1978, regulating the ownership of funds passing from clients to tour operators 
via retail travel agents. 

68 e.g. hotel aflocetion contracts cannot be used in of villa or apartment 
holidays, for which fixed guarantees contracts are Tour OPT Times 
generally under pressure (see s.g. Spanish Government Tourist The 
July 21, 1975; International Hotel Association, Travel Trade Gazette, July 18, 1975; 
Office of Fair Trading, The Times, September 27, 1975) to uso the latter typo of 
contract for all accommodation, It has been announced that a “ prototype contract ” 
is being drawn up by the Spanish Ministry of Tourism: Travel Trade Gazette, 
February 10, 1978. 

e a.g. the selling off of aircraft capacity left vacant by insufficient sales of inclusive 
tours (e.g. the Thomson “ Airfares,” Laker “ Bodjets” and Thomas Cook “ Fare 
Shares ” programmes inaugurated in 1977) enhance a tour operator’s prospects af 
mitigating his losses. 


POLYGAMY AND CAPACITY TO MARRY 


THE question of the capacity of an English domiciliary to contract 
a polygamous marriage is one of practical importance. This is most 
obvious in the case of a person of English domicile who marries in 
a jurisdiction where the marriage is regarded as potentially poly- 
gamous and who then returns here to live. This eventuality is far 
from unlikely in view of the large numbers of immigrants from 
countries where polygamy is possible who are now domiciled here. 
What is the position when such a person visits his country of origin 
in order to marry, the marriage being potentially polygamous by 
the local law, and then returns with his spouse to this country? 
The Matrimonial Proceedings (Polygamous Marriages) Act 1972, 
s. 4 purported to resolve the issue; it has now been re-enacted in 
the Matrimonial Causes Act 1973, s. 11 (d), which provides that a 
polygamous marriage entered into outside England and Wales after 
July 31, 1971, shall be void if either party is at the time of the 
marriage domiciled in England and Wales. It is difficult to see why 
it was thought desirable that such marriages should be void; on the 
contrary such a result would be most unfortunate.’ In this article it 
will be submitted that reasoning not related to social desirability 
was mainly responsible for the enactment of this provision; an 
analysis of this reasoning will be made and suggestions put forward 
for reform of the present rules. 

However, owing to the decision in Radwan v. Radwan (No. 2),* 
a certain amount of doubt exists about the effect of section 11 (d). 
In that case the question arose of the validity of a marriage cele- 
brated in 1951 at the Egyptian Consulate-General in Paris between 
a domiciled Englishwoman and a domiciled Egyptian. Before the 
marriage the parties had decided to establish their matrimonial 
home in Egypt and they did so after a short visit to England. The 
marriage was valid and polygamous by Egyptian law; indeed it was 
polygamous in fact, as the husband was already married to an 
Egyptian woman at the time of the Paris wedding, though he 
divorced her some nine months later. In 1956 the parties moved 
to England and in 1970 the wife commenced divorce proceedings. 
Cumming-Bruce J. held that the marriage was valid; the question of 
the wife’s capacity was to be decided by reference to Egyptian law, 
as Egypt was the country of the intended matrimonial residence by 
virtue of the parties’ ante-nuptial decision. The marriage was there- 
fore valid, though polygamous, and the wife’s pre-marriage English 
domicile made no difference. In deciding to which law the question 


1 The undesirability of the rule ts pointed out with force by T. C. Hartley, 
“Polygamy and Social Policy” (1969) 32 M.L.R. 155, 159 and “The Law 
Commission: Report on Polygamous Marriages ” (1971) 34 M.L.R. 305, 306. 

2 [1972] 3 Al BR. 1026. 
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of capacity to marry should be referred, Cumming-Bruce J. rejected 
the more generally accepted theory that the question is governed 
by the law of each party’s ante-nuptial domicile (the “ dual domicile 
theory ”).? Instead he favoured the view that the issue is to be 
decided by the law of the intended matrimonial home,* though he 
restricted the scope of his judgment to the question of capacity to 
contract a polygamous marriage.” Section 4 of the 1972 Act received 
rather rough treatment, though the judge’s remarks concerning its 
effect were made obiter as the section had no application to 
marriages celebrated before August 1, 1971. In Cumming-Bruce J.’s 
view the decision would have been the same even if the marriage 
had been contracted after that date. This was because section 4 had 
added the new ground of nullity to those stated in section 1 of the 
Nullity of Marriage Act 1971, and was therefore restricted in its 
operation by section 4 of the latter Act. This provided that where, 
under the rules of private international law, any matter affecting 
the validity of a marriage fell to be determined by reference to the 
law of a country outside England and Wales, nothing in sections 
1, 2 or 3 (1) of the Act should preclude the determination of that 
matter in the normal way, or require the application to the marriage 
of the grounds or bar there mentioned except so far as applicable 
under the rules of private international law.* Since the judge had 
held that the wife’s capacity to enter into the marriage was governed 
by the law of Egypt, the country of the intended matrimonial home, 
then by virtue of section 4 the question was outside the scope of 
section 1. Cumming-Bruce J. admitted that his view would render 
section 4 of little or no effect. 

It is not the purpose of this article to examine the judgment in 
Radwan’s case in depth.” In any case the English courts are most 
unlikely to be concerned with many cases where the intended 
matrimonial home is not England. However, it is worth noting that 
Cumming-Bruce J.’s reasoning is contrary to that of his own 
decision in AH v. Ali.’ It will be remembered that in that case a 
marriage between Indian Muslims, celebrated in India in 1958 and 
potentially polygamous by Indian law, was held to have become 





3 This is the view held by Dr. J. H C. Moris, among others. See Dicey and 
Morris on The Conflict of Laws (of which Dr. Morris is general editor) (9th ed, 
1973), r. 34, p. 258 for full exposition af the rule. 

4 This theory is preferred by Professor Cheshire, See his Private International Law 
(7th ed., 1965), pp. 276 et seq. and (8th ed., 1970) (under the joint editorship of 
Professor Cheshire and Mr. P. M. North), p. 308 ef seg. The ninth and present 
edition (1974), under the sole editorship of Mr. North, gives rather less prominence 
to the theory; see pp. 335 et seq. 

s [1972] 3 AD E.R. 1026, 1040. 

€: 1 of the 1971 Act is now contained in s. 11 of the Matrimonial Causes Act 


36 MLR. 291, D. Pearl, “ Capacity for Polygamy” [1973] CLJ. 43 and J. A. 
Wade, “ Capacity to Marry: Choice of Law Rules and Polygamous Marriages” 
‘C.L.Q. 571. 
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monogamous because the effect of the acquisition by the parties of 
an English domicile in 1961 was to deprive the husband of his 
capacity to contract further marriages. Although Cumming-Bruce J. 
expressly refrained from choosing either the law of the matrimonial 
home or that of the domicile as operative in effecting the conver- 
sion, saying that such a choice was unnecessary as the husband 
never indicated any intention of residing outside England after 
acquiring an English domicile, the decision is in fact consistent only 
with the dual domicile theory. If the law of the intended matri- 
monial home governed the husband’s capacity for a second 
marriage, the conclusion that he had no such capacity would be 
unwarranted. It is the intended matrimonial home of the second 
marriage that is relevant and the husband and his second wife 
might, for example, decide to make their home in India. The 
intended matrimonial home of the second marriage cannot be 
known when the parties to it have presumably not even met each 
other, and there is no justification for any assumption that it would 
be in England. 

Clearly the statutory provisions under consideration in Radwan s 
case had been drafted on the understanding that capacity to marry 
is governed by the dual domicile theory. Furthermore it seems that 
section 4 of the Matrimonial Proceedings (Polygamous Marriages) 
Act 1972 was intended merely as codification of an existing common 
law rule,’ namely that no person domiciled in England and Wales 
has capacity to enter into a polygamous marriage.’ It is submitted 
however that the existence of such a rule at common law is dubious. 
The authorities are inconclusive “ and academic opinion is divided.: 
The supposed incapacity is said to follow from the rule that capacity 


® See the report of the Law Commission (Law Com. No. 42, February 1971, 
ELC. 227, p. 7, para. 18) which led to the passing of the 1972 Act. 
10 Dicey and Morris, op. cit. r. 38, p. 287, where the rule is stated in wider 
terms; aa ag yr en p: 536. See also L M. Smclair, “ Polygamous 
in English Law” (1954) 31 B.Y.BIL. 248, 259-263 and D. Tolstoy, “ The 
Conversion of a Polygamous Union into a Monogamous Marriage” (1968) 17 
LCL.Q. 721, 729. 
11 Risk v. Risk [1951] P. 50; Re Ullee (1885—86) 53 L.T.(x.s.) 711; Lendrum v. 
1929 S.L.T. 96 and Crowe v. Kader [1968] A.L.R. 480, all contain some 
support for the supposed rulo either in thelr holdings or thelr dicta. On the other 
hand Kenward v. Kenward [1951] P. 124; Khan v. Khan [1963] V.R. 203; Connolly 
v. Woolrich (1867) 11 L.CJ. 197; Kaur v. Ginder (1958) 13 D.L.R. (2d) 465; and 


the 
law, validly contract a marriage considered polygamous by the law of the place 
of celebration. 

13 Contrast with the references given in note 10 the following: G. W. 
Bartholomew, “ Polygamous Marriages” (1952) 15 M.L.R. 35, 42; T. C. Hartley, 
“ Polygamy and Social Policy ” (1969) 32 MLR. 155, 159 and L. aaa ae 
37 Can.Bar Rev. 357, 359. 
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to marry is governed by the law of each party’s ante-nuptial 
domicile. But this is merely a choice of law rule; how can an 
incapacity result from a rule of this nature rather than from 
substantive provisions of the municipal law of the system to which 
reference is made? If it could, it would follow that the same 
incapacity existed, in the eyes of English law, in the case of any 
person domiciled in a jurisdiction where the internal law enjoined 
monogamy; but it is simply not within the scope of English 
municipal law to decide the capacity of a person domiciled outside 
England and Wales. Nevertheless, the leading textbook states the 
rule in terms wide enough to cover such a situation: ‘“‘ A man or 
woman whose personal law does not permit polygamy has no 
capacity to contract a valid polygamous marriage.” In fact this 
conclusion actually ignores the view of the capacity of the propositus 
taken by the courts of his domicile. These might conceivably hold 
his marriage valid. It would nonetheless be considered void by an 
English court if the rule stated above is correct. Far from following 
from the dual domicile theory, the rule is in fact inconsistent with it. 

There is of course no doubt at all that the purported second 
marriage of a person of monogamous personal law during the 
subsistence of the first would be void for incapacity, and the view 
taken by the courts of the place of celebration could make no 
difference. But the inability of such a person to take a second spouse 
gives no support to the contention that he or she may take none 
at all if the law of the place of celebration regards the marriage as 
potentially polygamous. If an unmarried Hindu, domiciled in India 
and therefore prevented by the Hindu Marriage Act 1955. from 
taking a second wife during the subsistence of any earlier marriage, 
were to marry a Hindu woman in Pakistan, where Hindu marriages 
are still polygamous, the marriage would be a nullity in English 
law under the rule as stated above, even though no doubt valid 
and monogamous under the law of India, the husband’s domicile. 
Such a situation’ would be both regrettable and absurd. Again, as 
already mentioned,™ it would be most unfortunate if our courts 
were to hold vold the marriage of an immigrant domiciled in 
England who returned to the country of his origin to marry a local 
girl by local form, intending to return with her to this country. Yet 
this would be the result both at common law—if the rule stated 
above is correct—and, in the case of marriages contracted after 
July 31, 1971, under section 11 (d) of the Matrimonial Causes Act 
{973,1° 


13 See Dicey and Morris, op. cit. p. 287. , 

14 Ibid. r. 38. 

18 If so, the courts of the domicil would presumably also hold the marriage 
monogamous in the case of a male domiciliary by virtue of his incapacity to take 
a second wife. 

16 p. 533. 

17 In instance the result would presumably be the same whether Radwan’s 
case were followed or not. 
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It is submitted that this rule has been formulated chiefly because 
it is the logically unavoidable consequence of the fact that the 
polygamous or monogamous nature of a marriage is determined by 
teference to the law of the place of celebration.44 Thus a Muslim 
marriage in Pakistan, being potentially polygamous in Pakistani 
law, is potentially polygamous in English law also, even if the 
husband is of monogamous personal law so that he has no capacity 
to take a second wife. The choice for English law in such a case 
was either to hold the marriage void altogether or to hold that it 
was valid and potentially polygamous but that the husband could 
not take a second wife. The latter of these alternatives being an 
absurdity, the former had to be accepted and it has now been given 
statutory force for persons domiciled in England and Wales. It is 
therefore obvious that the source of the problem is the method of 
classification of a marriage as monogamous or polygamous by 
reference to the law of the place of celebration. An examination of 
the various choice of law rules which could be used for deter- 
mination of this issue is therefore necessary. 

The intended matrimonial home theory has some academic 
support,* but it is open to logical and other objections. In the first 
place the theory itself is not clear. It might be thought, for example, 
that the marriage of two domiciled Pakistani Muslims celebrated 
in Pakistan would be monogamous according to this view if the 
intended matrimonal home is England or some other country where 
monogamy is the rule. But such an approach would in fact ignore 
the classification of the marriage reached by the law of the intended 
matrimonial home. What characterisation would be put by this 
theory on a marriage celebrated in Pakistan between two domiciled 
Pakistani Muslims whose intended matrimonial home is British 
Columbia, where the courts, it appears, would regard it as poten- 
tially polygamous, looking to the law of the place of celebration to 
decide this issue? * Would a marriage such as this be considered 
monogamous under the theory? Such a result would take no 
account of the conflicts rules of the law of the intended matrimonial 
home, and that country’s municipal law could, by its very nature, 
contain no machinery for the characterisation of a marriage 
celebrated outside the jurisdiction. In fact no reference at all would 





18 Chetti v. Chetti [1909] P. 67, R. v. Hammersmith Registrar [1917] 1 K.B. 634, 
Qureshi v. Qiroat ole pe 173 and Risk v. Risk [1951] P. 50. The law of 
tho place of celebration is inspected only to discover the rights of the husband 

. The marriage then 


19 For an alternative approach, see S. Poulter, “ Hyde v. Hyde—A Reappraisal ” 
Sige eerie 475, 506. 

20 Cheshire, op. cit. (7th ed, 1965), pp. 266-270; (8th ed, 1970), pp 293-297 
and (Sth ed., 1974), pp. 303, 304. Seo also A. J. E. Jafoy “ The Essential Validity 
of Marriage in the Engtish Conflict of Laws” (1978) 41 M.L.R. 38. 

31 Sara y. Sara, supra; Kaur v. Ginder, supra. 
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be made to the law of the intended matrimonial home; instead it is 
merely assumed that the marriage in question is of the same type 
as those celebrated within the jurisdiction. ** 

The theory must rather take account of the conflicts rules of the 
jurisdiction in question and consequently of its view of the marriage. 
But even thus it remains untenable. Although in many instances no 
difficulty would arise, yet if it happens that the courts of the 
matrimonial home likewise hold the matter to be governed by the 
law of the matrimonial home, a complete impasse is reached. This 
would be so, ex hypothesi, if England were the intended matrimonial 
home. The issue then has to be settled by the internal law of the 
country in question and this, as we have seen, has no machinery 
for the task. Thus the intended matrimonial home is quite 
inadequate as a connecting factor, as neither its internal law nor 
its private international law will necessarily provide a solution. 

A further and still more forceful criticism is that the doctrine 
would mean that a marriage celebrated in England and Wales could 
be polygamous. This possibility carries far less serious consequences 
now that matrimonial relief is available to parties to polygamous 
marriages, but it would nevertheless be contrary to the basic social 
policy of English matrimonial law. Many jurisdictions which permit 
polygamy have legislation affording their citizens an alternative 
marriage system enjoining monogamy. The English system also 
enjoins monogamy, but it was naturally never thought necessary to 
provide explicitly that an English marriage is necessarily mono- 
gamous. Such a rule has now been established beyond doubt by case 
law.” 

The rule requiring reference to the law of the place of slcbration 
is difficult to justify in legal theory. It is easy to see why such 
reference was made in the days when the view was prevalent that 
a polygamous union was not a marriage but constituted a different 
status altogether. The English courts had to ascertain whether the 
status which had been constituted was that of marriage as under- 
stood by English law, and therefore had no alternative but to 
examine the nature of that status under the law which had created 
it. This explains the approach adopted in the earlier cases such as 
Hyde v. Hyde, Re Bethell,* Chetti v. Chetti, Brinkley v. 
Attorney-General™ and R. v. Naguib. After these decisions it 
would have been very difficult for a judge to take any other 


22 Even this assumption could not be mado in the cases of jurisdictions which 
provide some or all of those subject to them with the cholce between monogamous 
and polygamous marriage. 

23 For example, Chetti v. Chetti, supra; R. v. Hammersmith Marriage Registrar, 
supra; Maher v. Maher [1951] P. 342 and Qureshi v. Qureshi, supra. 

(1866) L.R. 1P. & D. 130. 

25 Supra. 

25 

237 [1886-90] All E.R Rep. 255. 

#8 [1917] 1 K.B. 359. 
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approach, though now it appears to be generally accepted that 
monogamy and polygamy are simply different forms of the same 
legal institution. The Matrimonial Proceedings (Polygamous 
Marriages) Act 1972 amounted to recognition of this. 

Consequently any theoretical explanation of the rule must over- 
come the difficulties presented by the principle that, in general, 
matters of status are within the control of the law of the domicile. 
In the case of marriage therefore the influence of the law of the 
place of celebration should be confined to determination of the 
formalities by which the status is brought into being. Attempts have 
been made to justify English law’s method of classification by 
arguing that the law which decides whether a husband may take 
more than one wife should be regarded as one dealing with form 
and having only an indirect effect on status.*° It is submitted that 
such an approach is quite incorrect. All that is meant by the rule 
that matters of form are to be decided by the law of the place of 
celebration is that the formal requirements for the celebration of 
marriage laid down by that law must be observed while those of 
any other law can safely be ignored. An inspection and classification 
of the requirements of the local law for the validity of a marriage 
is entailed in order to ascertain which of them relate to matters of 
form. But the question of the polygamous or monogamous nature 
of the marriage eventually created is simply not a requirement of 
any sort, least of all one of form. 

Similarly, the issue is sometimes said to depend on whether the 
husband’s right to take further wives is “of the essence” of the 
marriage, in which case the law of the place of celebration must 
determine its existence, or merely one of the “incidents ” of the 
marriage, which are decided by the parties’ domiciliary law.** It is 
submitted that the right does not fall into either of these categories. 
It could only do so if it owed its very existence to the marriage 
itself, as, for example, do rights of intestate succession to property 
of a deceased spouse. This is obviously not the case. The right of 
a Nigerian male to take several wives precedes his first marriage 
and continues unaffected thereafter, existing by virtue of the general 
law of Nigeria. It is not a result of the marriage and so cannot be 
described as an incident of it. Still less is it of the essence of the 
marriage; the notion that monogamy is not the same status as 
polygamy, a notion which would have supported such a contention, 
has now been rejected. The right is not part of the marriage as such 


20 But for the contrary view see D. Jackson, “ Monogamous Polygamy” (1967) 
40 Aust L.J. 148, 150. 

30 Seo D. Mendes da Costa, ‘‘ Polygamous Marriages in the Conflict of Laws” 
(1966) 44 CanBar Rey. 293, 302 and D. Pearl, “ Muslim Marriages in English Law ” 
[1972] C.L.J. 120, 139. 

81 See, for example, G. W. Bartholomew, “ Recognition of Polygamous Marriages 
in America” (1964) 13 IC.L.Q. 1022, 1049 and W. E. Beckett, “ The Recognition 
of Polygarmous Marriages under English Law ” (1932) 48 L.Q.R. 341, 352. Cf. Dicey 
and Morris, op. cit. p. 287. 
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but instead derives from the general law of the country concerned, 
in accordance with its view of the husband’s capacity. 

Obviously determination of the issue by reference to the 
domiciliary law would accord better with the general principle that 
matters of status are regulated by that law. This is not to say that 
the classification reached by the domiciliary law of either party 
should be adopted as it stands. Such a method would present 
difficulties where the parties were of different domiciles and, 
whether they were or not, would be open to the same type of logical 
objections as the intended matrimonial home theory. For example, 
where the courts of the domicile themselves characterise the 
marriage by adoption of the classification made by the domiciliary 
law, as would be the case, ex hypothesi, where the parties are 
domiciled in England and Wales, no answer to the problem could 
be obtained, for the internal law of the domicile would be unable 
to supply it. This objection does not apply to the contention that 
the monogamous or polygamous nature of a marriage should be 
made directly dependent on the question of the husband’s capacity 
for a second marriage, a matter which would be decided under the 
dual domicile theory in the normal way. However, although logic 
favours this method of classification, it is open to the same criticism 
as the intended matrimonial home theory, namely that it would 
mean that a marriage celebrated in England and Wales could be 
polygamous, and for the reason already given ®* it is submitted that 
this objection is crucial. 

It does not follow that English law is left with no alternative but 
to accept the classification of the law of the place of celebration. 
This law may make its characterisation in one of two ways. First 
it may do so by virtue of a rule of internal law classifying the 
marriage as monogamous without any reference to conflicts factors 
such as the parties’ domicile or intended matrimonial home; thus, 
for instance, a marriage celebrated in England will be monogamous 
as there is a rule of English municipal law to this effect.* On the 
other hand the courts of the jurisdiction where the marriage is 
celebrated may classify through their own conflicts rules. In effect 
this means classification by reference to their own view of the 
husband’s capacity to take a second wife. Thus a marriage in India 
between Hindus domiciled in Pakistan would no doubt be regarded 
as polygamous by the Indian courts, for the Hindu Marriage Act 
1955 of India, which imposes the rule of monogamy, applies by its 
terms only to Hindus of Indian domicile, whereas Hindu law as 
applied in Pakistan permits plurality of wives. It is of course 
conceivable that the courts of the place of celebration might adopt 
the classification of the intended matrimonial home or the domicile, 
but ultimately classification can be achieved only through a muni- 





33 Supra, p. 538. 
33 Seo the authorities cited in note 23. 
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cipal rule of law of the place of celebration or by reference to the 
husband’s capacity for a second marriage. Any method by which 
some other legal system is consulted by the law of the place 
of celebration in reality amounts to a reference of the question 
of the husband’s capacity to that system (or to another system which 
it itself may in turn consult). 

Where the law of the place of celebration classifies by reference 
to its conflicts rules, the English courts, in adopting this classifica- 
tion, are really doing no more than inspecting the question of the 
husband’s capacity for a second marriage, but are doing so through 
the private international law of another jurisdiction. Yet English 
law has its own conflicts rules on capacity to marry; why should 
they not be applied? It is established that the acquisition of an 
English domicile will convert a potentially polygamous marriage 
into a monogamous one, for the reason that this removes the 
husband’s capacity for a second marriage during the existence of 
the first. English law thus substitutes its own view of the capacity 
of the husband for that of the courts of the place of celebration. 
Such an approach permits the correct conclusion to be reached 
regarding the polygamous potential of the marriage in English law. 
But although the domiciliary law may operate to alter the nature 
of a marriage once created, it cannot affect its initial determination. 
The result is that the marriage of a domiciled Englishman will be 
considered potentially polygamous and therefore void if contracted 
under a system which itself regards it as potentially polygamous— 
even though the marriage in fact has no polygamous potential 
because the husband is prevented by his domiciliary law from taking 
a second wife. 

Having formulated the rule that the nature of a marriage at its 
inception is settled by the law of the place of celebration, the 
English courts have applied it regardless of whether that jurisdiction 
classifies by virtue of an internal rule of law or by examination of 
the husband’s capacity. It was this failure to distinguish between 
the two methods of classification that might be used by the law of 
the place of celebration which eventually led to the enactment of 
section 4 of the Matrimonial Proceedings (Polygamous Marriages) 
Act 1972. It is submitted that the English courts’ approach is both 
illogical and undesirable. They should look to the law of the place 
of celebration to ascertain whether any rule of its municipal law 
applies, classifying the marriage as monogamous, and if so should 
follow it; if not they should classify the marriage solely by reference 
to their own view of the husband’s capacity. This method accords 
the appropriate degree of respect in each case to the policy of the 
law of the place of celebration. Thus the marriage abroad of a man 
domiciled in England, for example the Muslim who returns to 


34 Ali v. AH [1968] P. 564; Mirza v. Mirza (1966) 110 S.J. 708; R. v. Sagoo [1975] 
3 WLR. 267. 
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Pakistan, would be valid and monogamous; so would that of two 
domiciled Indian Hindus celebrated in Pakistan and so would any 
marriage contracted in England and Wales.** 

Under the suggested method of classification, as indeed under 
the present one, the question arises whether the courts will recognise 
as valid a second marriage contracted abroad by a man who has 
already entered a monogamous union, for example in England, but 
whose domiciliary law permits him to take further wives. It is 
submitted that, for the sake of the second wife, the second marriage 
should be recognised as a valid polygamous marriage. This is not 
to say that the first marriage ceases to be monogamous; the 
husband’s intercourse with the second wife would therefore 
constitute adultery and his marriage to her strong evidence for 
divorce purposes of an irretrievable breakdown in the first 
marriage.” It is obviously a contradiction in terms to say that a 
man and woman are married monogamously when the husband is in 
fact validly married to two women at the same time, but acceptance 
of any method of classification other than reference in every case 
to the question of the husband’s capacity is illogical and will 
inevitably lead to illogical results. 

Of course, the position of a woman in a potentially polygamous 
Marriage is not comparable to that of her husband, for only. he 
may take further spouses.*’ This circumstance requires a different 
approach to the question of her capacity. The argument for denying 
capacity for a polygamous marriage to a domiciled Englishman, 
namely that English law imposes monogamy upon him, does not 
have the same force in the case of a woman. Similarly the conten- 
tion that the marriage of a domiciled Englishman, even though 
celebrated under a system which looks on it as potentially poly- 
gamous, should be valid, being in reality monogamous in law by 
operation of his domiciliary law, is inapplicable. A woman’s personal 
law could not affect the nature of any marriage she might enter 
into.** Her personal law could not prevent the husband from taking 
a second wife; indeed he might already have one or more spouses 


38 Another result would be that a marriage regarded as monogamous by virtue 
ot Ga isenal mls GP the: Ing of tha place: of celobralon eat always. eons 
monogamous, whereas a marriage classified by reference to the question of the 


potentially polygamous to monogamous or vice versa. The mutability of the marriage 
would therefore be settled by the law of the place of celebration. 

36 This approach seems to receive some support from the decision and dicta in 
Attorney-General of Ceylon v. Reid [1965] 1 All ER. 812 and trom dicts of 
Lord: Mackay ee nee Chakravarti, 1929 8.L.T. 96, 99. Aa o a 
by W. E. Beckett, “ The Recognition of Polygamous Marriages under Engtish Law 
(1937) 48 L.Q.R. 341, 364. 

37 For practical purposes the term “polygamy” can be treated as synonymous 
with “ polygyny,” though in fact tt includes both polygyny and 

38 Onobrauche v. Onobrauche (1978) 8 Fam.Law 107 illustrates the irrelevance 
of the wife’s personal law. It was held that a wife’s squisttion of an English domicile 
did not invalldate her husband’s subsequent second marriage in Nigeria, where he 
himself was domiciled. 





Sept. 1979] POLYGAMY AND CAPACITY TO MARRY 543 


at the date of her marriage. In the case of a woman of English 
domicile there are three possible courses,®* first that the marriage 
should be held void if actually or potentially polygamous at its 
inception, secondly that it should be void only if actually poly- 
gamous and thirdly that it should be valid in either case. There 
seems to be no reason why the third of these should not be adopted; 
this would certainly best serve the interests of women domiciled in 
this country and of their children.‘ 


SUMMARY 


It is felt that the rules concerning capacity to marry and polygamy 
are in need of statutory reform and that section 11 (d) of the 
Matrimonial Causes Act 1973 should be repealed. As explained, 
such reform could not be carried out without the adoption of the 
method of classification outlined above. The use of this method 
would automatically alter the situation concerning capacity as far 
as men of English domicile are concerned. It should therefore be 
provided that a marriage be characterised by inspection of the 
method of classification used by the law of the place of celebration. 
If such classification results from a rule of municipal law without 
reference to conflicts factors, it should be adopted as it stands; 
where there is no such internal rule, the English courts should 
classify the marriage by reference to the question of the husband’s 
capacity for a second marriage under the dual domicile theory of 
English private international law. Finally, it should be provided 
that a polygamous marriage contracted abroad by a woman of 
English domicile should be valid. 

The unfortunate treatment of polygamy by English law has no 
doubt caused distress to many immigrants. It is to be hoped that 
an opportunity will be found to amend the rule relating to capacity 
before further hardship results. 

R D. Jamas.* 





39 In the case of a woman domiciled outside England and Wales the issue would 
naturally be decided under the dual domicile theory. Again it does not follow from 
this thoory that Nae tig Wonld kavs Do capèciiy tor tas aed aM al 

tive provisions 


REPORTS OF COMMITTEES 


THE Law COMMISSION WORKING Paper No. 73: 
Non-DISCLOSURE AND BREACH OF WARRANTY IN INSURANCE LAW 


On May 17, 1978, the Lord Chancellor, in response largely to an 
E.E.C. Council Draft Directive of June 1977, referred five aspects 
of insurance law to the Law Commission. These were: 

(a) non-disclosure by the insured; 

(b) misrepresentation by the insured; 

(c) breach of warranty by the insured; 

(d) terms and exclusions in policies; 

(e) increase and decrease of risk. 


The result is Working Paper No. 73, which is confined to (a) and 
(c) above as these were considered by the Government to be the 
most pressing matters. This is regrettable, for it is illogical to discuss 
the duty to disclose without misrepresentation and, to a lesser 
extent, breach of warranty without alteration of risk. As a result 
it will be seen that while the treatment of warranties is satisfactory, _ 
that of the duty to disclose misses the fundamental issues involved. 


Warranties + 


The initial decision here was whether to modify the existing law 
so as to render its operation more acceptable, or completely to 
replace the existing system of warranties with a new duty involving 
continuing notification by the insured of material changes in 
circumstances, allowing regular reassessment of the premium.? Here 
it is difficult to disagree with the conclusion of the Working Paper 
in paragraph 157 that such a system “would be unduly onerous 
on the insured ... it would deprive him of much of the security 
and peace of mind he is entitled to expect from a contract of 
insurance.” Given the preferability of a once and for all warranty, 
how should the law be reformed? There are four basic defects in 
the law as it operates at present. 

The first concerns formation. Warranties are most commonly 
formed by use of the “ basis ” clause to be found at the bottom of 
virtually every proposal form, whereby the insured is deemed to 
have warranted the truth of every statement on the proposal. This 
device has had grotesque results, and, as has been demonstrated,* 
is legally and morally beyond justification. The recommendation in 
paragraphs 78-86 for its abolition is long overdue and is to be 








1 Paras. 98-125. All further references to paragraphs are to the Working Paper 
unless otherwise stated. 

2 Advocated in the Draft Directive, discussed in the Working Paper at paras. 
147-157. 

8 Hasson (1971) 34 M.L.R. 29. 


544 


Sept. 1979] REPORTS OF COMMITTEES 545 


wholeheartedly welcomed. This does not solye the whole problem, 
for it is still open to an insurer to specify that particular statements 
by the insured, or particular obligations imposed upon him, are to 
be treated as warranties even though the warranty in question is 
completely irrelevant to the risk. The Working Paper resolves this 
issue by recommending in paragraph 115 that “a term of the 
contract should only be effective as a warranty if it is material to 
the risk.” This conclusion is acceptable only if “material” is 
properly defined, a matter discussed below in the context of 
misrepresentation. 

The second defect in the law of warranties—one not touched 
upon by the Working Paper—concerns the problem of classification. 
As well as being a straightforward warranty a statement of the 
insured may be interpreted as an expression of opinion (so that 
there is only breach if the opinion is not genuinely held), a 
promissory warranty (by which a promise as to future conduct is 
made) or merely a delimitation of the risk (specifying the times at 
which the insured can recover). Unfortunately it is often impossible 
to predict which of the four possible constructions will be applied 
by the courts to the statement in question." This would not matter 
if the courts had consistently adopted an overriding use of the 
contra proferentem principle in favour of the insured, but, despite 
the bland assertion in paragraph 105 that this is the case, in reality 
it has simply not happened.* It should be made clear that all 
warranties are to be construed contra proferentem, and in particular 
that an insurer must specifically contract for a promissory warranty. 

Thirdly, paragraph 118 correctly points out that the insured will 
rarely retain a copy of the proposal form so that he may be unaware 
of his continuing duties where they are created by that document. 
The solution proposed by the Working Paper, that the insurer must 
furnish the insured with a copy of the warranties on pain of being 
unable to rely on them, is eminently sensible. 

The final defect arises where there has been a breach of warranty 
by the insured and a loss completely unconnected with that breach. 
Paragraph 121 recommends the extreme, but nevertheless justifiable, 
reform that if the insured can establish the lack of any connection 
between the two he may recover under the policy. 


The duty to disclose 
The major weakness of the Working Paper is its assumption that 





are watertight. Contra Birds at pp. 233-234 discussing Provincial Ins. v. Morgan 
[1933] A.C. 240, 

e In some cases, such as Thomson v. Weems (1884) 9 App.Cas. 671, contra 
proferentem has been totally Ignored; in others ambiguities have been created to 
avold the harshness of the rules concerning warranties. 
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a modification of the duty to disclose will resolve all the injustices 
of uberrima fides. It has been pointed out" that the majority of 
cases decided on this ground are actually about misrepresentation, 
and that true cases of failure to disclose are hard to find. This 
matter is discussed below. A further criticism is that, although the 
dangers of non-disclosure are rehearsed in the Working Paper, the 
presentation of the existing state of the law is simplistic and some- 
what misleading. Three matters in particular are worthy of note. 

First, it is stated in paragraph 31 that opinions given in good 
faith are not treated as breaches uberrimae fidei.* The two examples 
given, those of valuation and health, fail to take into account the 
decisions in West v. National Motor & Accident Ins.° and Thomson 
v. Weems, both of which show that fact and opinion are not 
necessarily mutually exclusive. Secondly, paragraph 32 raises the 
possibility that where an insurer asks detailed questions on a 
proposal form, he may be deemed to have waived the disclosure 
of related information about which there is no actual question. 
This proposition rests largely on dicta in cases in which the 
argument has been rejected, and in practice the lack of a pre- 
sumption of immateriality concerning matters not disclosed has 
meant that “the risk (to the insurer) is a slight one.” ™ Thirdly, 
paragraph 33 restates the oft-quoted principle that a fair and reason- 
able construction will be placed upon ambiguous questions, while 
stressing the important caveat that this may not always operate in 
the insured’s favour. It is sufficient to say that the cases display a 
wild variation in the application of this principle.“ 

The real point is that the courts cannot confidently be relied 
upon to mitigate the rigour of the duty to disclose. The subversion 
of merits to principle is well illustrated by Woolcott v. Sun 
Alliance ™ in which the insured was granted house insurance on 
the strength of his mortgage application form—the fact that this 
would happen. was not expressed as such on the form. Caulfield J. 
held that failure to disclose one particular criminal conviction 
rendered the policy voidable, but the treatment of the duty to 
disclose in general is disturbing. First, the question “ Are there 
any other matters which you wish to be taken into account?” 
could easily have been construed as imposing only a subjective duty, 
at best it was ambiguous. Secondly, given that mortgages do not 
require disclosure beyond the questions, and given that the insurer 
was willing to issue insurance on that basis, could not waiver have 





1 Hasson (1975) 38 M.L.R. 89, 90. 


concerned with 

9 [1954] 2 Lloyds Rep. 461 (warranty). 

10 (1884) 9 App.Cas. 671. 

D1. MacGillivray and Parkington On Insurance Law (6th ed.), para. 737 

13 Contrast Kumar V. Life Insurance Cpn. of India [1974] 1 Lions Rep. 147 
with Glicksman v. Lancashire & General Insurance {1927] A.C. 

13 [1978] 1 All E.R 1257. 


Sept. 1979] REPORTS OF COMMITTEES 547 


been argued? Thirdly, the duty of disclosure as laid down in Carter 
v. Boemh applied equally to both parties; should it not have been 
disclosed by the insurer that the duty to disclose attached to the 
mortgage application? Finally, the implication that one unconnected 
criminal conviction could be material, goes further than previous 
authority.” 

Three possible approaches to reform were considered: outright 
abolition of the duty to disclose; retention of the duty subject to 
proportionate recovery based on the premium that would have been 
charged with full disclosure; modification of the existing duty. The 
first possibility (along with an alternative suggestion to abolish the 
duty only in consumer contracts) and the second possibility were 
both rejected. The question thus became, in what form should the 
duty continue to exist? The Working Paper solution is as follows. 
Where the insured completes a proposal form the insurer is deemed 
to waive any information not specifically requested, but the insured 
is under a residual duty to disclose information in his possession 
which he realises would be material to the insurer (i.e. fraud). The 
duty must be specified on the proposal and the insurer is not able 
to evade these provisions by asking a general question such as 

‘are there any other facts which you consider would influence the 
judgment of a prudent insurer? ” Where no proposal is completed 
the duty of disclosure is retained.1* These proposals are an apparent 
improvement on the present situation but could easily be evaded 
by the insurer simply not issuing a proposal but relying on oral 
answers. Why, then, did the Working Paper not go further? 

Three reasons are given for retention, each bearing closer 
examination: The first is that Lord Mansfleld’s principle that 
insurance is a contract upon speculation to which the parties are 
on unequal terms, although less true today, still basically holds good 
(para. 44). Two comments may be made. First, the duty as laid 
down by Lord Mansfield did not extend beyond fraudulent con- 
cealment.*" Secondly, it is hard to believe that insurers do not yet 
know exactly what questions are necessary to elicit material facts, 
given that clause 1 (c) of The Statement of Insurance Practice 
requires them to ask such questions.“* Further, the duty to disclose 
can add little to the information obtained by insurance agents, 
particularly in life insurance, who complete the proposal on behalf 
of the insured * in response to oral answers. In short, the duty to 
disclose plays little part in the insurer’s knowledge of material facts, 
at best it serves as a shorthand method of disposing of dubious 
claims which ought really to be determined on their merits by the 
courts. 





14 (1766) 3 Burr. 1905. 18 See Merkin (1976) 39 M.L.R. 478. 
16 Paras, 65-66, 71-74 (proposals); 59-64 (duty of disclosure). 
17 Hasson (1969) 32 MLL.R. 613. 18 Cf. Birds (1977) 40 M.L.R. 677, 680. 


19 Logally as well as factually: Newsholme Bros. v. Road Transport & General 
Ins. [1929] 2 K.B. 356. 


548 THE MODERN LAW REVIEW [VoL 42 


Secondly, the Commission thought that the practice of granting 
temporary cover would be severely limited without the protection 
of the duty to disclose (para. 47). It is submitted that the problem 
is more apparent than real. It is not unduly burdensome for the 
insurer to elicit all necessary information by the simple device of 
asking an express question as to any particular risks known to the 
insured. Such a question is not wide enough to re-introduce the 
duty by the back door yet is adequate to tell the insurer all he needs 
to know for the provisional period. A more fundamental point 
raised by this argument is whether disclosure should have any 
part to play in the granting of cover notes. Is it reasonable to expect 
an insured to reel off a list of convictions, his national origins, 
previous emotional depressions, etc., while applying for 10 days 
of motor insurance over the phone? ” 

The third reason given for retaining the duty is that certain types 
of insurance are not preceded by a proposal but rest on disclosure 
and inquiries by the insurer. The abolition of the duty to disclose 
would greatly weaken the insurer’s position, yet it would be 
impracticable to introduce proposals to redress the balance (para. 
48). Even accepting that certain commercial insurances are 
governed by custom and practice rather than formality, and that it 
would be impracticable to treat them in any other way, this can 
surely be no justification for a general retention of the duty of 
disclosure. If the duty should continue to exist, it should be allowed 
to do so only in the narrow class of commercial insurances involved. 
Outside these the proposal form, whether or not one has been 
completed, should be exhaustive of the insured’s duty, the insurer 
rather than the insured beating the burden of inadequate requests 
for information. It is thus suggested that an insurer should be able 
to plead non-disclosure only if ftve requirements are satisfied : 

(i) no proposal form was completed, in accordance with the 
established practice of the insurer in the insurance involved: 

(ii) the insured was a company; 

(iii) the insured had actual knowledge (either because of oral 
warning or previous dealings) of the duty to disclose; 

(iv) the information withheld was of a type that would normally 
be disclosed in the ordinary course of the insurance in 
question; 

(v) the information was material to the particular risk. 


For the above reasons it is submitted that the arguments against 
virtual abolition of the duty to disclose presented by the Working 
Paper are not compelling, and that the insurer has all the protection 
he needs from the law of misrepresentation. That does not end the 
matter. While the abolition of the duty of disclosure would serve 








20 Cf. Birds (1977) 40 M.L.R. 79, 80-81, commenting on Mayne Nickless v. 
Pegler {1974} 1 N.S.W.L.R. 228. 
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to eliminate the excesses evidenced in such cases as Woolcott v. 
Sun Alliance and Lambert v. C.1.S.™ it is necessary to go further 
and to ensure that the law of misrepresentation, upon which all is 
to rest, adequately balances the interests of insurer and insured. 


Misrepresentation 


Two minor recommendations only are made. First, paragraphs 
69-70 seek to make it clear that where a question is framed so as 
to elicit an opinion, the insured should not be regarded as in breach 
of his duty if he gives an answer which is correct to the best of his 
knowledge and belief.** Secondly, paragraph 76 suggests an over- 
riding test of contra proferentem for ambiguous questions on the 
proposal. This is to be welcomed because it restricts the previous 
right of the insurer to have the best of both worlds in the matter, 
and because it is a much needed reassertion of an ordinary con- 
tractual principle which the courts have seemingly been unwilling 
to apply to contracts of insurance.™ These reforms, while useful, 
nevertheless beg the real questions involved: when is a fact 
material, and what should the consequences of material mis- 
representation be? 

As the Working Paper points out in paragraph 37, the test of 
materiality is now settled as that of facts that would influence a 
prudent insurer in fixing the premium,™ evidence of other insurers 
being admissible. However there is a real danger that if these tests 
of materiality and proof are not reconsidered the abolition of the 
“ basis of the contract ” clause could leave the insured little better 
off than he is today. The Working Paper recognises in paragraph 74 
that the effect of limiting or abolishing the duty to disclose would 
probably be to lengthen proposals to incorporate matters presently 
left to disclosure. Yet this would be coupled with the presumption 
of materiality laid down in Schoolman v. Hall™ plus a test of 
materiality that rarely lets the insurer down. The result could be 
the effective preservation of the ‘‘ basis” clause, but extended to 
matters previously not the subject of warranties. One possibility, 
altering the test from that of the reasonable insurer to that of the 
reasonable insured, might have a marginal effect but cases such as 
Horne v. Poland% suggest that insureds may fare little better 
under this more liberal test. 


n cj. Young. V. Sun Alliance [1976] 3 AN ER. $61, noted, Merkin (1977) 40 
M.L.R. 48 

24 Lambert v. CIS. [1915] 2 Lloyd's Rep. 465. This case seems to put paid to 
the view expressed in MecGilivray and Parkingion that the test varies according 
to whether the insurance fs life (reasonable insured) or any other type (reesonable 
insurer). 25 [1951] 1 Lloyd's Rep. 461. 
28 [1922] 2 K.B. 364. Cf. MacGillivray and Parkington, para. 750. 
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A preferable solution could be the following: (a) The reversal 
of the presumption of materiality. It should be left to the insurer 
to show that the information required by the proposal was actually 
material to the insurance in question. There would thus be no 
incentive for the proposal to be extended to an unjustifiable length, 
the insurer would be prevented from using misrepresentation for 
any ulterior purpose, and yet little difficulty could be anticipated in 
establishing the materiality of the sort of misrepresentation which 
would cause the insurer to want to dispute liability. , 

(b) Evidence of materiality produced by the insurer should be 
confined to his own practice and not that of other insurers. If it is 
accepted that the question is not whether the insured should be 
punished for attempting to mislead, but rather whether the insurer 
was actually misled, there can be no justification for introducing 
any other evidence whatsoever. 

When the insured has made a material misrepresentation, the 
law at present adopts an all or nothing approach. The policy may 
be avoided ab initio by the insurer and, unless the misrepresentation 
is waived, no recovery under the policy is possible. Further, a large 
number of policies deny the insured premium restitution (normally 
available for total failure of consideration) by express terminology. 
These consequences follow whether or not the misrepresentation 
is fraudulent, whether or not the loss stemmed from the subject- 
matter of the misrepresentation, and irrespective of the nature of 
the insurance. These three factors merit further comment. 

First, while the law has rightly never had any sympathy for a 
fraudulent misrepresentor, the maker of an innocent misstatement 
has always been in a far better position. There is much to be said 
for retaining that distinction here.*" Secondly, in paragraphs 92-96 
the Working Paper rejects the possibility of a nexus test for 
uberrimae fidei, but accepts the very same test for breach of 
warranty in paragraphs 120-122. This distinction is prima facie 
illogical and becomes doubly so when it is considered that a mis- 
statement may well fall into both categories. Further, the reasons 
given in paragraphs 94-95 for the rejection of a nexus test are not 
compelling. In the first place it is hard to see how the adoption of 
a nexus requirement could induce sharp practice. Secondly, the fact 
that nexus between moral hazard and loss may be hard to assess 
does not weaken the general principle. In Henwood v. Prudential 
Insurance Co. of America?! the Supreme Court of Canada held 
that misrepresentation as to temporary stress consequent upon a 
broken engagement enabled the insurer to avoid liability when the 
assured was killed in a car crash (caused by another) four years 
later. Denying any recovery whatsoever in such a case is beyond 





27 I am assuming bere that the Working Paper did not intend to recommend the 
abolition of lability for innocent misrepressntetion in paras. 69-70. See note 22 


supra. 
38 (1967) 64 DL.R. (2d) 715. 
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moral justification. Finally, there is a strong argument in favour of 
a separate treatment of life insurance, for a misrepresentation by 
the life assured may not affect him but his dependents. 

How can these particular situations be dealt with? The strongest 
possibility, pro rata recovery, was discussed by the Working Paper 
(albeit in a slightly different context ™) but ultimately rejected.*° 
Two particular obstacles prevented the adoption of proportionality. 
First, it would be necessary to assess a notional premium based on 
full disclosure to determine the proportion of recovery permissible, 
but, as there is no standard rate of premium in Britain, the calcula- 
tion would be difficult. Clearly the starting point must be the rates 
of the particular insurer,** but paragraph 55 points out that the 
difficulty of rebutting the insurer’s evidence as to his rates could 
give rise to abuse. This argument is yet another example of the 
Working Paper’s willingness to throw the baby out with the bath 
water, but in any case it could easily be overcome by placing the 
burden of proof squarely on the insurer, requiring him to introduce 
evidence of rates actually being charged to other insureds in com- 
parable positions. The second obstacle is that the insurer might not 
have been willing to underwrite the risk at all had the facts been 
available to him. Again this should be a question of evidence rather 
than an automatic bar to the whole concept, and, if it can be 
established, there is no reason that it should not be a complete 
defence to a claim on the policy. As above, the insurer should be 
able to establish the defence only by evidence that risks have 
previously been rejected by him on the relevant ground. 

If pro rata recovery is to be regarded as incompatible with the 
prevailing practice of insurance, there are further options open to 
deal with the three situations outlined above. Thus a nexus test 
could be adopted generally, while rendering all life policies incon- 
testible after, say, two years. An absolute right to premium 
restitution could be given for all cases short of fraud. One final 
reform is desirable. It should be made clear that the agent who 
solicits insurance and completes the form for the insured remains 
the agent of the insurer throughout. 


Conclusions 


It is unfortunate that the Working Paper does not go beyond a 
little gentle tinkering in what is widely regarded as one of the most 
unsatisfactory areas of law. The majority of the governing principles 
involved were laid down in the eighteenth and early nineteenth 
centuries by decisions on insurance policies made between parties 








29 The Working Paper approaches pro rata recovery as an alternative to the 
abolition of the duty to disclose, and not as affecting misrepresentation. 

80 Paras. 52-57. 

81 The Working Paper in paragraph 55 considers both this possibility and that 
of the rates charged by a prudent insurer. It is submitted that the latter would be 
a futile exercise, for the varmbility of rates illustrates that no such person exists. 
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of more or less equal standing. Today the bargaining power is all 
on one side. The law should be doing its very best to redress the 
balance and not to bolster the strong against the weak. A radical 
approach is needed, and it is to be hoped that the final thinking 
of the Law Commission will recognise that what was right for 
marine and related insurances in 1780 is not necessarily appropriate 
to the wide variety of consumer insurances available in 1980. 


ROBERT MERKIN. 
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INALIENABLE RIGETS? 


Tue decision of Croom-Johnson J. in Helstan Securities Ltd. v. 
Hertfordshire County Council? raises again the vexed question of 
the effect of assignment of a contract right (in this case, a right to 
money) where the contract itself prohibits such an assignment. 

The debtor was the defendant council, for whom Renhold Road 
Surfacing Ltd. (“ Renholds ”) had undertaken to execute certain 
roadworks. The contract, in addition to restricting sub-letting of the 
contract works, provided that Renholds should not assign the 
contract or any part thereof or any benefit or interest therein or 
thereunder without the written consent of the employer, ie. the 
council. In breach of this stipulation, Renholds, being in financial 
difficulty, assigned to the plaintiffs the sum of £46,437 allegedly 
owed by the council for works carried out. The council refused to 
pay the plaintiffs, and when sued alleged fraud on the part of 
Renholds and also relied on the contractual prohibition against 
assignment. Upon trial of the latter ground of defence as a pre- 
liminary issue, the judge rejected the plaintiffs’ argument that the 
effect of the prohibition was merely to preclude the assignment of 
the contract and certain choses in action arising from it but not 
debts, and dismissed the action. 

Now in so far as the case decided that the assignment was 
ineffective as between the plaintiffs and the defendant it is unexcep- 
tionable. If A, when contracting to pay money to B, makes it clear 
that his undertaking to B is of a personal character and that 
payment will be made to B alone, there is no reason why he should 
be compelled to accept a variation of the contract by being required 
to pay B’s assignee, C. Though the payment of money to one party 
rather than another may not seem a particular hardship, the debtor 
may have perfectly good commercial reasons for stipulating that 
he will not recognise the title of an assignee of the debt. In the first 
place, a debtor who overlooks receipt of a notice of assignment (a 
not uncommon event in a busy office) and pays the assignor does 
not get a good discharge and can be compelled to pay a second time, 
to the assignee.* So it is understandable that the debtor may wish 
to safeguard himself against the consequences of a slip of this kind. 
Secondly, an assignment to some extent restricts the efficacy of 
mutual dealings between the debtor and the assignor in that the 
debtor cannot set up against the assignee equities arising after 
receipt by him of notice of assignment.? Again, it is natural that 
the debtor should want to avoid being fettered in his ability to set 
up defences against the assignee. 

1 [1978] 3 All E.R. 262, 2 Brice v. Bannister (1878) 3 Q.B.D. 569. 

3 Christie v. Taunton, Delmard Lane & Co. [1893] 2 Ch. 175. 
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Whether, and to what extent, a contract is effective to preclude 
assignment of the creditor’s rights under it is in the first instance a 
matter of construction of the contract itself. A contract term by 
which a party undertakes not to assign his rights is capable of at 
least four alternative interpretations. The first is that the term con- 
stitutes a mere personal undertaking, the breach of which does not 
render the assignment ineffective against the debtor but merely 
exposes him to a claim for damages for breach of contract. The 
second is that the assignment is to be ineffective as against the 
debtor (so that he is to remain free to pay the assignor, despite 
notice of assignment, and to set up equities against the assignor 
as if no assignment had taken place) but without affecting the 
creditor’s right to enter into an agreement for the transfer of the 
fruits of the contract after he has received these from the debtor.* 
The third is that the person giving the undertaking is not to be 
entitled to assign the fruits of the contract even as between himself 
and the intended assignee, that is, under a transfer intended to take 
place only after the assignor has himself received the fruits from 
the debtor. The fourth interpretation is that a purported assignment 
is to constitute a breach of contract entitling the debtor not merely 
to claim damages but to terminate the contract and thereby reduce 
or extinguish the assignor’s own right of payment. A contract term 
bearing the first interpretation calls for no comment. A term bearing 
the second interpretation is valid and has the effects discussed below. 
It will be argued later that a term having the third interpretation 
is as a matter of law devoid of effect, and that a term having the 
fourth interpretation is to be tested by reference to rules of equity 
governing forfeiture. 

Assuming that as a matter of construction the contract is 
intended not merely to place the assigning creditor in breach, and 
thus expose him to a claim for damages, but to render the assign- 
ment of the creditor’s rights ineffective against the debtor, the law 
will give effect to this intention. The result is that the offending 
assignment does not rank as a statutory assignment for the purpose 
of section 136 of the Law of Property Act 1925 (for that section, 
which gives the assignee the right to sue in his own name for 
1ecovery of the debt, would be inconsistent with the contract), and 
the debtor is entitled to ignore the existence of the assignee and 
to make payment to the assignor despite having received notice of 
assignment. As a corollary, he remains entitled to assert against the 
assignor defences and rights of set-off available to him under the 
normal rules, even if arising under transactions entered into after 
receipt of the notice of assignment. 

Up to this point, no difficulty is caused by Helstan Securities Ltd. 
v. Hertfordshire County Council. But the defendants in that case 
went further and asserted that the effect of the prohibition against 





4 The interpretation placed on the contract in Re Turcan (1888) 40 Ch.D. 5. 
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assignment was to render the purported assignment ineffective even 
as between assignor and assignee; and though such a contention 
was not necessary for their success, the learned judge appears to 
have considered it well founded and to have treated the assignment 
as totally void. If this is indeed the purport of his judgment, it is 
open to serious objection both as a matter of law and on grounds 
of policy. 

It is commonly asserted that contracts of a personal character 
cannot be assigned." If this be true, then it ought to apply to 
contracts prohibiting assignment, for such a prohibition is simply 
a way of making it clear that the contract is intended to be personal 
to the obligee.* But when one examines the rationale of the 
proposition that rights arising under personal contracts cannot be 
assigned, two things become apparent. First, there is a failure to 
distinguish transfer of the benefit of the contract from delegation 
of the duty to perform. If B contracts to write a book for A fora 
fee of £500 and then purports to assign the contract to C, who writes 
it instead and then claims the fee, A is entitled to refuse payment, 
not because the right to the fee is non-assignable but because a 
book by C is not the performance stipulated by the contract. Where, 
on the other hand, B assigns to C the right to fee but writes the 
book himself and tenders it to A, there is no reason why the 
personal character of the contract should preclude C from claiming 
payment unless the contract itself so provides. What is non- 
transferable is the duty to perform, not the fruits of performance.’ 
Secondly, there is a failure to differentiate between ineffectiveness 
of the assignment vis-a-vis the debtor and its invalidity as between 
assignor and assignee. It is perfectly legitimate for A to stipulate 
not merely that he will accept performance only from B but that 
he will make payment to B alone and not to B’s assignee; but the 
entitlement to the money after it reaches B’s hands is no concern 
of A’s, and terms prohibiting assignment ought not readily to be 
construed as precluding a transfer which does not in any way affect 
his interests or alter his own obligations but is merely to operate 
as between assignor and assignee. The prohibition is for the benefit 
of the debtor, not the assignor or his trustee in bankruptcy; and 
if the debtor does not seek to invoke it, or has no legitimate interest 
in so doing, it is not for the assignor or those claiming in right of 
the assignor to do so.* The assignor, being still the legal owner of 





5 Seo, for example, Chitty on Contracts (24th ed.), Vol. 1, para. 1175; Halsbury’s 
Laws of England (4th ed.), para. 88. 

e Rather curiously the matter is never put this way in the textbooks. The insertion 
of a clause prohibiting assignment ıs not mentioned as a method of establishing the 
personal character of the right but is regarded as a distinct, albeit less certain, ground 
of nonessignability. 

7 Russell & Co. Ltd. v. Austin Fryers (1909) 25 T.L.R. 414. 

8 For two leading American decisions to this effect, sce Re Brosnan, 45 F. 2d 
193 (1930); Portugueso-American Bank of San Francisco vV. Welles, 242 U.S. 7, 61 
L.Ed. 116 (1916). 
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the debt, can recover it from the debtor. If he does so, it would be 
quite unfair to allow him to retain it when he has sold it to the 
assignee. Equally, if the assignor, having sold the debt and received 
payment of the price, were then to become bankrupt, it would be 
quite wrong to allow his trustee in bankruptcy to collect in the debt 
and retain the sum collected as an asset of the estate, leaving the 
assignee to prove as an unsecured creditor. 

The argument advanced by the defendants in Helstan Securities 
Ltd. v. Hertfordshire County Council that the assignee can protect 
himself by making proper inquiry as to prohibitory conditions 
before buying the debt ignores commercial realities. Such a pro- 
cedure may be feasible where a single debt is purchased; but where 
there is an ongoing relationship between assignor and assignee 
involving a continuous flow of receivables, as on the factoring of 
trade debts to a factor or the block discounting of hire-purchase 
agreements by a dealer to a finance house, the investigation of 
individual contracts is quite impracticable. It is for this reason that 
the decision has caused such concern in the commercial world, for 
literally interpreted its effect would be to threaten the security of 
receivables financing as a whole. Factors would have to engage in 
detailed examination of the contracts entered into by clients with 
their major customers; banks would be unable to lend safely on 
the security of a fixed or floating charge over book debts; those 
engaged in (non-notification) invoice discounting would not even 
be able to intervene directly with their clients’ customers to 
negotiate a waiver of the “ no assignment ” clause. 

But what if the contract expressly prohibits assignment even as 
between assignor and assignee? * Given that a debt is a species of 
property, a contractual term seeking to render it inalienable (as 
opposed to a term which merely entitles the debtor to ignore a 
notice of assignment and to pay the assignor regardless) is repugnant 
to the creditor’s ownership and ought not to be countenanced. In 
the words of Darling J. in Shaw & Co. v. Moss Empires and 
Bastow, such a term “could no more operate to invalidate the 
assignment than it could interfere with the laws of gravitation. It 





however, wish to make the i order to avold having a benign or dilatory 
creditor replaced by ono who believes in collecting his accounts on time. It is true 
that oven a n against limited to the relation 


10 (1908) 25 T.L.R. 190, at p. 191, cited by Croom-Johngon J. in Helstan Securities 
Vv. Hertfordshire County Council, but with the comment that it seemed obiter 
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would not prevent that being an equitable assignment which would 
be one apart from it.” = 

There remains one final point. Could the debtor stipulate in the 
contract that if the creditor attempted to dispose of the rights under 
it those rights would become forfeited? The debtor would no doubt 
seck to argue that such a term was merely qualifying the payment 
obligation itself and was not an interference with the assignment of 
an accrued right to payment. There can be little doubt that a 
contractual term seeking to extinguish, on the ground of an 
attempted assignment, a right to payment already earned by per- 
formance would be struck down in equity as an unconscionable 
forfeiture.** Less clear is what happens if the forfeiture clause is 
invoked for the purpose of enabling the debtor to terminate the 
contract before any moneys had been earned under it. Here the court 
would have to consider whether in all the circumstances, including any 
benefit derived by the debtor from the creditor’s partial performance, 
equity should intervene to grant relief against forfeiture. 

R. M. Goong. 


CONTRACT LAW AT SEA? 
NORTH OCEAN SHIPPING Co. LTD. y. HYUNDAI 


IN recent years there has been an increasing tendency for the courts 
to police bargains. This tendency received a considerable extension 
in this case, in that Mocatta J. was prepared to hold an agreement 
between two large companies voidable for economic duress. I believe 
that this case is of considerable significance as a pointer to the 
changing role of the courts in contract law. 

The claimant shipping company had ordered an oil tanker from 
Hyundai at a price fixed in United States dollars. In 1973 the United 
States dollar was devalued and Hyundai claimed an increase of 10 
per cent. on the balance of the contract price, eventually threaten- 
ing termination of the contract unless it was paid. The shipping 
company, who needed the vessel by the stipulated delivery date to 
fulfil a lucrative charterparty, telexed on June 28, 1974, agreeing 
to pay the increase “ without prejudice to our rights.” The ship — 
was duly delivered in November 1974. The shipping company 
delayed claiming repayment of the extra 10 per cent. until July 
1975. Their claim was based on the ground that (1) the agreement 
of June 28, 1974, was void for want of consideration on the principle 
of Stilk v. Myrick +; (2) it was voidable for economic duress. The 


A meene ety os American a Sy ce ee S 
attempts to prohibit the assignability of receivables and that ultimately this hostility 
eR te 
contract terms prohibiting the assignment of an accounts or contract right. 

13 Bysouth V. Shire of Blackburn and Mitcham (No. 2) [1978] V.L.R. 562 (Victoria 
Supreme Court). 

1 (1809) 2 Camp. 317. 
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claim failed: although Mocatta J. was prepared to affirm the rule 
in Stilk v. Myrick, he held that the yard had undertaken an 
additional obligation/detriment in consideration of the extra 10 per 
cent. since they had increased a letter of credit by that amount 
securing repayment to the claimants of the instalments paid under 
the contract in the event of the yard’s default. He went on to hold 
however that this agreement was voidable for economic duress, 
but that the shipping company had affirmed by their failure to take 
action prior to July, 1975. 

Coming across Stilk v. Myrick in the present context is rather 
like discovering an eighteenth-century man-of-war involved in a 
battle between guided missile destroyers. It is redolent of the 
atmosphere of Billy Budd. In the earlier case of Harris v. Watson” 
Lord Kenyon stated the policy consideration for refusing seamen 
the extra wages promised was that in many cases they would suffer 
a ship to sink unless the captain would pay any extravagant demand 
they might make. Lord Ellenborough in Stik v. Myrick however 
doubted whether public policy was the true principle of the decision, 
he held the agreement void for want of consideration. In the con- 
text of consideration theory at that time, however, if Professor 
Simpson is correct, he may have meant that the consideration or 
motive for the captain’s promise was not one the law would regard 
as good.? If that were so, it was merely dressing up policy in another 
garb. That indeed is what later nineteenth-century theory did when 
it redefined consideration, in Sir Frederick Pollock’s words as “‘ the 
price for which the promise of the other is bought.” * For in the case 
of executory contracts the theory is clearly circular: a promise is 
only the price of a reciprocal promise if it is recognised as “legal 
coinage ”; it is that recognition which gives it value. In theory 
(though not perhaps in reality) it is always possible to treat a 
promised act as a mere condition to a gratuitous act on the other 
side. As Holmes pointed out, the same thing may or may not be 
consideration as it is dealt with by the parties” (or rather perhaps 
as the courts think it has been dealt with by the parties). For example, 
A owns a unique historical document which he wants delivered to 
X. B says to him “ If you deliver me the document, I will take it to 
X” This could mean “In consideration of your allowing me to see 
the document, I will take it to X.” Alternatively it might mean “ I 
am going to see X, and if you hand me the document I will take it 
with me, gratuitously and without obligation, so that if I cancel my 
appointment with X, I am not liable for not delivering the document 
to him.” 





2 (1791) Peake 102. 

3 Ses History of the Common Law of Contract (O.U.P., 1976). Also (1975) 91 
L.Q.R. 247. 

4 Pollock on Controcts (13th ed.), p. 133. 

ë “ The Common Law ” (1881), Lecture VIO. 
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Although Srilk v. Myrick was a corner stone of “the bargain 
theory” of consideration, with its concomitant presumption of 
virtually total presentiation by the parties, in modern commercial 
situations it can be a very inconvenient rule. Parties do not always 
in fact, and indeed often cannot, presentiate.* The law recognised 
that fact when it evolved the doctrine of frustration. There are 
many cases when it can be of great advantage to both parties to 
renegotiate a price for the job. So for example a fixed priced 
building contract made in 1974 (if anyone was so foolish to enter 
it), could have led to the contractor’s potential liquidation before 
its completion. If the contractor had reached that position, the 
other party would be left with a choice: either to let the contractor 
go into liquidation, when he would have to get another contractor 
at going rates and probably pay for the added expense of moving 
new building equipment to the site, or adopt the no doubt cheaper 
course of paying the contractor more. The court could in that 
situation simply find consideration in the contractor giving up his 
option of going into liquidation. Indeed it will generally be possible 
to find consideration if you look hard enough—as North Ocean 
shows. Another device would be to hold the first contract impliedly 
rescinded by mutual agreement and a new contract substituted." 
Mocatta J. did not appear to view this device with much favour. 
It might also be possible to hold the original contract frustrated.’ 
Ultimately, the courts faced with a fact situation of this sort, can 
no doubt reach the decision they think fit, whether or not Stilk v. 
Myrick is still good law. The decision reached is likely to be strongly 
influenced by their views on the fairness of the agreement, and 
it is to this aspect that we must now turn. 

Just as the wretched seamen in cases such as Stilk v. Myrick 
could expect little succour from the common law, so too could 
those foolish enough to enter contracts on the mere threat that 
otherwise their house would be burnt down or the like.” Little short 
of a pistol at the head of a contracting party sufficed to gain the 
sympathy of a common law judge. As Lord Denman C.J. grimly 
observed in Skeate v. Beale 1° “ The fear that goods may be taken 
or injured does not deprive anyone of his free agency who possesses 
that ordinary degree of firmness which the law requires all to 





o Seo Macneil “The Many Futures of Contract” (1974) 47 CalL.R. 691; 
“ Restatement (Second) of Contracts and Preseatiation ” (1974) 60 589. 

T Seo the American case of Watkins v. Carrig, 21 A 2d 591 (1941) cited: by 
counsel for the yard. 

a Although the fact that a contract has become financially onerous has been held 


be frustrated—seo Lord Denning’s judgment in The Eugenia 
[1964] 2 ee See however Universal Corp. v. Five Ways Properties Ltd. [1979] 


9 Co.Litt. 2536; Shep.Touch., pp. 60 et seq. 
10 (1840) 11 Ad. and EL 983. 
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exert.” Meanwhile, however, even within the common law, develop- 
ments were taking place. It was held that money paid under duress 
of goods was recoverable in quasi-contract, This line of cases 
culminated in the leading case of Maskell v. Horner ° in which a 
stall-holder at Spitalfields market was held entitled to recover wrong- 
fully-demanded tolls which he had paid under protest against actual 
and threatened seizures of his goods. This produced the anomaly 
that a contract made under duress of goods was valid, while money 
paid under duress of goods was recoverable. No doubt the reluctance 
to interfere with agreements, as Mr. Beatson pointed out, was 
because of the tendency of the fact situations to overlap with those 
involved in compromises of actions.** His view that duress of goods 
could make a contract voidable,* in the same way as duress to the 
person, received some support from dicta of Kerr J. in The Siboen 
and The Sibotre.* 

Equity of course had long since awarded rescission of contracts 
where a party had obtained a benefit by exerting an influence over 
the other, which prevented the other exercising an independent 
judgment.** Signs that the old equitable doctrine might be about 
to undergo development came in Lord Denning’s dictum in D&C 
Builders v. Rees™ that “ No person can insist upon a settlement 
procured by intimidation.” In D & C Builders the duress was 
imposed by an individual upon a small firm. In Lloyds Bank v. 
Bundy a guarantee and charge made by an elderly farmer to his 
bank was set aside. Although the quasi-fiduciary relationship 
between a bank and its customers obviously kept this result in line 
with earlier authorities, Lord Denning again used the opportunity 
to state a broad rule: “ Gathering all together, I would suggest that 
through all these incidences runs a single thread. They rest on 
‘ inequality of bargaining power.’ ” 3° 

That case was not actually cited by Mocatta J. in the present case 
and the fact situation is very far removed from it. Whilst in these 
days when consumer protection is a generally accepted policy there 
may be some merit in expanding the equitable doctrine in favour 
of individuals, individuals are one thing and large corporations are 
another. The problem of applying a doctrine of duress to the relations 
between large companies is laying down the limits of intervention. 








11 Astley v. Reynolds (1731) Str. 915; Parker v. G.W.R. (1844) 7 M. & G. 253; 
Close v. Phipps (1844) 7 M. & G. 586; Fernley v. Branson (1851) 20 LJ.Q.B. 178. 

12 [1915] 3 K.B. 106. 

13 [1974] CLJ. 97. 

14 See, e.g. Cook v. Wright (1861) 1 B. & S. 559. 

15 It is unclear whether at common law a contract was void or voldabke for 
duress. Shep.Touch., p. 60 for example states that it is void. 

16 [1976] 1 LLR. 293, 335. 

17 Ses, e.g. Allcard v. Skinner (1887) 36 Ch.D. 145. 

18 [1966] 2 Q.B. 617, 625. 

19 [1975] Q.B. 326. 

20 At p. 339. 
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As authority for holding the contract voidable for duress, Mocatta 
J. adopted a passage from the judgment of Isaacs J. in Smith v. 
William Charlick Ltd.™ that “ compulsion ” includes every species 
of duress or conduct analogous to duress. He thought that com- 
pulsion could take the form of economic duress. But what is 
economic duress between two large companies, each presumably 
well able to make a cost/benefit analysis of the consequences of 
their own actions? Mocatta J. did say the threatened action 
must be “wrongful ” ™ but it is by no means clear that this was 
intended to limit the doctrine to wrongful acts in the sense that 
a threatened breach of contract is wrongful. Presumably it does at 
least imply that the duress must be imposed voluntarily, so that 
North Ocean might be distinguished from the hypothetical example 
given above, on the ground that the building contractor had no real 
choice. If we turn that example round and have an unfavourable 
contract imposed on the building contractor, however, who is in no 
position to refuse it, would that be voidable for duress? Most people 
would say not, but if the courts really are concerned about 
inequality of bargaining power, perhaps it ought to be.” 

Whilst from a legal point of view Mocatta J. seems to have 
ventured into a difficult area, there are wider issues involved. Ever 
since the development of the doctrine of implied terms the courts 
have, to an extent, written the bargain they think the parties ought 
to have made. Until recent years, however, the courts: kept this 
power within fairly strict bounds. It has now come to be used more 
widely. Some judges have come very close to saying expressly that 
they would impose on parties the bargain they feel is reasonable.™ 
This trend may indirectly have received some encouragement from 
Parliament, especially from the Misrepresentation Act 1967. The 
Supply of Goods (Implied Terms) Act 1973, the Consumer Credit 
Act 1974, and now the Unfair Contract Terms Act 1977. Whilst the 
intervention of those Acts is largely directed towards protection 
of the consumer, each has provisions which are capable of applying 
to business contracts. Perhaps most significantly in the present 
context, the extortionate credit bargain provisions of the Consumer 
Credit Act * require regard to be had to the degree to which, at 
the time of making the credit bargain, a party was under financial 
pressure, and the nature of that pressure. Moreover the reasonable- 
ness test in Schedule 2 to the Unfair Contract Terms Act * requires 
regard to be had to the strength of bargaining positions of the 
parties. What is the significance of this? Paradoxically, it may be 





21 (1924) M CLR. 38, 56. 

a2 At p. 1179. 

33 For an Mustration of this concern in rather a different context see Johnson & 
another V. aot L19781 AI E-B. 377: 

H See especially the judgment of Lord Denning M.R. in Liverpool City Council 
v. Irin [I8] ee Tho House of Lords was moro cautious [1977] A.C. 239. 

23 gs. — 

26 This applies only to ss. 6 (3), 7 (3) and (4). 


562 THE MODERN LAW REVIEW [Vol. 42 


that this apparently more dynamic Tole of the courts is symptomatic 
of their decreasing impact in the field of contract. Certainly in most 
advanced industrial societies, contract in fact seems to have become 
at least as important as contract in law." Arguably, as the impact 
of court decisions on the economy diminishes, concepts of justice 
and fairness can come to figure more largely in such cases as do 
come before the courts. * 
JOHN ADAMS. 


NOTHMAN y. LONDON BOROUGH OF BARNET: 
IDIOMS AND INTERPRETATION 


A FOCAL point of contemporary jurisprudence is the idea of judicial 
discretion. The existence of discretion is taken as a starting point 
for both conceptual (How do we characterise the exercise of 
discretion?) and normative (How should a fudge exercise his 
discretion?) inquiries. In this context the term “‘ discretion ” is not 
limited to explicit statutory discretion such as that conferred, for 
instance, under the Unfair Contract Terms Act 1977. Rather, it 
ranges over any leeway within the rules, and indeed any choice in 
the initial formulation of the rule. In this note, which examines 
the case of Nothman v. London Borough of Barnet,! a different but 
related sort of discretion is highlighted. This is the choice of idiom 
within which a judgment is to be presented. 

It is submitted that judicial opinions—at least where cases hinge 
on the interpretation of statutes*—can be written in one of two 
basic idioms, the “clear case” and the “difficult case” idiom. 
The essential feature of the “ clear case ” idiom is that the statute 
is treated as having a tolerably clear meaning *; whereas, it is the 
essence of the “ difficult case” idiom that the statute is presented 
as having rival interpretations about which lawyers can justifiably 
disagree.* Although these are the two root idioms there is an 
important sub-division within the “ clear case” form. This sub- 
division marks out thoss “ clear case ” judgments which express no 
reservations about the fairness of the statute from those judgments 
which indicate some disquiet about the clear meaning and applica- 
tion of the statute. Where judgments are written in this latter form 





31 H, C. Havighurst, The Nature of Private Contract (N.W. Univ. Preas, Ilinois, 
1961). See also S. Macaulay “ Non-Contractual Relations in Business” (1963) 28 


e phe aicn areo Be Heat 
. Lord Fraser in N Noten At TODDI AU ER 1 A ee 
course the moaning could have been made even clearer... [But] in my opinion 
the primary meaning of the words.” 
4 In other words, to use Lord Edmund-Davies’ phrase, “ {t]he point is... 
largely one of first im . . .” ibid. at p. 147. 
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they are delivered in the “ hard case ” idiom. In Nothman all three 
idioms—“ clear case,” “hard case,” and “difficult case ”—are 
employed. 

The facts of Nothman were these. Miss Nothman was employed 
by the London Borough of Barnet as a teacher of mathematics. 
Under her contract of employment her appointment was to 
terminate automatically at the end of the term during which she 
attained her sixty-fifth birthday. Her employers dismissed her 
however when she was only 61 years old. Aggrieved by her 
employers’ allegations of incompetence, Miss Nothman brought a 
claim for unfair dismissal. The employers met this by taking the 
preliminary point that Miss Nothman, by virtue of her age, was 
incompetent to make a complaint of unfair dismissal. Both the 
industrial tribunal and the Employment Appeal Tribunal held that 
Miss Nothman was barred from making the claim; but the pre- 
liminary point failed in the Court of Appeal and again in the House 
of Lords.’ 

The crucial statutory provision was paragraph 10 (5) of Schedule 
1 to the Trade Union and Labour Relations Act 1974.* This pro- 
vided that an employee was not eligible to make a complaint of 
unfair dismissal if he “. . . (b) on or before the effective date of 
termination attained the age which, in the undertaking in which he 
was employed, was the normal retiring age for an employee holding 
the position which he held, or, if a man, attained the age of sixty- 
five, or, if a woman, attained the age of sixty. . . .”” In the case of 
a woman the paragraph, it is suggested, might yield any one of the 
following interpretations : 

1A: The cut-off point is normal retiring age or 60, whichever is 

later; 
1B: The cut-off point is normal retiring age or 60, whichever is 
earlier 7; 

2A: Where there is a normal retiring age then that is the opera- 
tive cut-off point, provided always that the normal retiring 
age is 60 or above; where there is no such normal retiring 
age then the cut-off point is 60; 

2B: Where there is a normal retiring age then that is the opera- 
tive cut-off point, regardless of whether the normal retiring 
age is 60 or above, or below 60; where there is no normal 
retiring age then the cut-off point is 60. 


1A and 1B give the paragraph an alternative ordering; 2A and 2B 
give it a lexical ordering. Miss Nothman, at 61 and with a normal 


5 The members of the Court of Appeal (Lord Denning M.R., Lawton and 
Evelelgh LJJ.) were unantmonus fn rejecting the point; the House of Lards rejected 
the point by a majority of three (Lords Salmon, Edmund-Davies, and Russell) to 
two (Lords Diplock and Fraser). 

6 See now the Employment Protection (Consolidation) Act 1978, s. 64 (1). 

T This was tho interpretation followed in the L.A.C.S.A.B. handbook, ibid. at 
147. 
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retiring age of 65," could have won on any interpretation except 1B. 
In the event it was 2B which prevailed, 

Viewed from a purely legal standpoint the significance of 
Nothman no doubt would be that once the case got beyond the 
Employment Appeal Tribunal 2B found more support than 1B. 
However, as has been indicated, this note is concerned with another 
aspect of the case: namely, the idioms in which the judgments are 
written. Here, the significant groupings are: 

A. (“ Clear Case ”): Lords Fraser and Diplock °; 

B. (“Hard Case”): Lord Denning M.R.; and the Employment 

Appeal Tribunal; 
C. (‘Difficult Case”): Lords Salmon, Edmund-Davies, and 
Russell; and Lawton and Eveleigh L.JJ. 


If we consider now the distribution of the judgments following 
interpretation 2B, and thereby finding for Miss Nothman, we see 
that with the exception of Lord Denning’s judgment all the 2B 
judgments cluster in group C. So the 2B judgments are written in 
either the “ difficult case ” or—but only in Lord Denning’s case— 
in the “hard case” idiom. In the remainder of this note the 
implications of this pattern are examined. 

Consider first the “ hard case ” idiom. Here the judge confesses 
that the statute is clear and yet unjust in its application. This puts 
him in an impossible position. If he applies the statute, he acts—by 
his own admission—unjustly; whereas, if he acts justly he exposes 
himself to other criticisms, in particular that he is violating the first 
principles of democracy and jeopardising certainty. In Nothman 
the Employment Appeal Tribunal took the former course, and 
predictably ran into criticism from Lord Denning who took the 
latter course: 

“|. . I wish to repudiate [the views expressed by the Employ- 
ment Appeal Tribunal]. It sounds to me like a voice from the 
past. ... It is the voice of those who go by the letter. It is 
the voice of those who adopt the strict literal and grammatical 
construction of the words, heedless of the consequences. Faced 








8 The council failed in their attempt to convince the Courts that, notwithstanding 


that is not the position ” [1979] 1 AI BR. 142, 148, 149. In a stmflar vein, Lord 
Diplock said: “I think that the words are clear and free from ambiguity and that the 
result of gtving to them thelr ordinary meaning and grammatical effect leads to 
a result that is netther absurd nor unjust,” ibid. at p. 143 


a 
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with glaring injustice, the judges are, it is said, impotent, 
incapable and sterile. Not so with us in this court... . When- 
ever the strict interpretation of a statute gives rise to an absurd 
and unjust situation, the judges can and should use their good 
sense to remedy it—by reading words in, if necessary—so as to 
do what Parliament would have done had they had the situation 
in mind.” + 

Surprisingly, when Nothman reached the House of Lords, it was 

only Lord Russell who expressly disclaimed Lord Denning’s 

“sweeping comments.” 4 Even so, and notwithstanding the fiction 

of imputed intent, Lord Denning’s adoption of the “ hard case” 

idiom leaves him open to the charge of undemocratic behaviour; 
as indeed he is vulnerable to the charge that “ judicial contortion 
of the law to meet apparently hard cases [has] the result that 
ordinary citizens and their advisers hardly know where they 

stand.” 4 

Now, compare with this the “ difficult case ” idiom. It is a much 
less vulnerable form. First, provided the interpretation espoused 
lies within the range of possible interpretations, the judge can 
scarcely be accused of denying the legislative will since ex hypothesi 
that will is unclear. So, the judge cannot be said to be acting 
undemocratically.* Neither, and this is the second strength of the 
idiom, can the judge be charged with jeopardising certainty. 

Admittedly the law may be left unclear but then within the 

“ difficult case ” idiom this is precisely where it started; thus, there 

is no deterioration in this respect. Finally, where rival interpreta- 

tions of an ostensibly unclear statute seem evenly matched what 
could be more appealing than to call on standards of reasonableness 
to break the deadlock? As Lord Simon put it recently: “ So that 
if the words are capable of more than one meaning it is a perfectly 
legitimate intermediate step in construction to choose between 
potential meanings by various tests (statutory, objective, justice, 
anomaly, etc.) which throw light on what the draftsman meant to 

say.” 18 

In Nothman the “difficult case” idiom allowed interpretation 
2B to prevail without any great bloodshed. The judgments proceed 





n [1978] 1 AD E.R. 1243, 1246, 

12 [1979] 1 AU E.R. 142, 151. 

18 Stock v. Frank Jones (Tipton) Ltd. [1978] 1 All E.R. 948, 954 (per Lord Simon). 
14 Two points of clarification. First, the ‘‘ undemocratic ” charge has two limbs: 


opposing 
undemocratic conduct. See, e.g. Lord Denning’s critical comments in Davis v. 
Johnson [1978] 1 All E.R. 841, 846. 
18 Stock v. Frank Jones (Tipton) Ltd. [1978] 1 All RR. 948, 953. 
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unadventurously—Lawton L.J.’s opinion apart **—but remorselessly 
towards a ruling for Miss Nothman. Lord Salmon’s leading majority 
judgment in the House of Lords points out that the dismissal was 
a “slur on [Miss Nothman’s] professional skill” 1" and a “ cruel 
blow ” 18 in so far as it defeated her reasonable expectation to con- 
tinue teaching until her contractual retiring age. And then, given 
“no sensible or just excuse nor any words in paragraph 10 (b)” * 
to deny Miss Nothman, she must not be robbed of her right to a 
hearing. In this way the “ difficult case ” idiom made it that much 
easier to justify an individualised decision without appearing to 
trample over cherished principles.*° 

Finally, a little jurisprudential perspective. Jurists are beginning 
to give the judicial decision the attention that it merits.™ As our 
conceptual grip tightens, loose ends, such as the judgment idiom, 
get tucked in. In the case of the judgment idiom two points clearly 
emerge from the tidying-up process. First, although the judgment 
idiom presents the case as belonging to a particular category it 
does not follow that this matches the judge’s pre-ruling perception 
of the case-type. Secondly, judges have at their disposal a choice of 
judgment idioms, that is, a choice of baselines from which to defend 
their rulings. These two points stimulate a number of lines of 
inquiry: Is there any general relationship between the type of case 
as perceived by the judge during the hearing and as presented in 
the judgment?; Which judgment idiom promotes the most sustained 
arguments of principle?; Does the “clear case ” idiom correspond 
to Llewellyn’s Formal Style of judgment?; How can we read 








16 Lawton L.J., following “ the usual canons of construction,” treated paragraph 
10 (b) as penal: “That which is taken away must be ckarly Identified. If there 


left within the right .. .” [1978] 1 All E.R. 1243, 1248. In the House of Lords 
this presumption in favour of Miss Nothman was thought to be inappropriate [1979] 
1 AD ER. 142, 147 (Lord Edmund-Devies), 148 (Lord Fraser), and 151 (Lord 
Russell). 

11 [1979] 1 AD E.R. 142, 144. 

18 Ibid. at p. 146. 

10 Ibid. at p. 146. mid for a mirs muted appèal to reseo so Dord Russi it 
p. 150. For a recent explicit appeal to “reason and justice” see Lord Salmon’s 
judgment in James Buchanan and Co. Ltd. v. Babco Forwarding and Shipping (U.K.) 
Ltd. {1978] A.C. 141, 161. 


be attributed to that 
adding any words to ft et all” [1979] 1 All ER. 142, 146 (per Lord Salmon); 
simflarly Lord Edmund-Davies, ibid. at p. 148. 
31 For an important recent contribution see MacCormick, Legal R Reasoning and 
REA (1978); and cf. my “ Jurisprudence: A New Focus?” (1979) 129 
ow LJ. i 
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through the judgment idioms to see if rulings are becoming more 
individualised? %; And, should judges write honestly in the idiom 
that matches their pre-ruling perception of the case-type, thereby 
treating the judgment as a debating point, or should they select the 
idiom which provides their ruling with the best shelter against con- 
ventional lines of attack? ™ From this last question it is but a short 
step to the central normative issue of how judicial discretion— 
vis-a-vis the ruling rather than the form of the judgment—ought to 
be exercised *; and, Herbert and Hercules notwithstanding, this is 
an area where jurisprudence is still in its infancy. 


RoGER BROWNSWORD. 


Monrgep MIGHT AND SOCIAL JUSTICE 


In Williams and Glyn’s Bank v. Boland + the Court of Appeal (Lord 
Denning M.R., Ormrod and Browne L.JJ.) held that a wife who 
had contributed towards the costs of acquisition of the matrimonial 
home had an interest in the land which was protected as an over- 
Tiding interest within section 70 (1) (g) of the Land Registration 
Act 1925 (hereinafter referred to as “the paragraph”). A 
mortgagee of the legal estate vested in her husband thus took 
subject to her interest, and was consequently refused an order for 
possession of the property subject to the charge. In the course of 
reaching this decision, all three judges strongly doubted the reason- 
ing of Stamp J. in Caunce v. Caunce,? upon which Templeman J. 
at first instance in Boland had relied.* 

This departure from the approach taken in Caunce was explicitly 


22 Cf. Atiyah, From Principles to Pragmatism (1978). 
33 For a view that seems to favour the latter approach see Lord Macmillan, 


1 [1979] 2 W.L.R. 550, appeal from Templeman J., The Times, April 28, 1978, 
with Williams & Glyn’s Bank v. Brown (appeal from Dartford County Court). 
A second isus in Boland concerning s. 36 of the Administration of Justice Act 1970 
will not be discussed here, 
2 [1969] 1 W.L.R. 286. 
3 Soo also Bird v. Syme-Thomson [1979] 1 W.L.R. 440. 
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justified with reference to considerations of policy. According to 
Lord Denning M.R, 


“anyone who lends money on the security of a matrimonial 
home nowadays ought to realise that the wife may have a 
share in it... it [is] utterly wrong that a lender should turn a 
blind eye to the wife’s interest or the possibility of it... if a 
bank is to do its duty, in the society in which we live, it should 
recognise the integrity of the matrimonial home . . . we should 
not give monied might priority over social justice.” * 
For Browne L.J. the approach taken by Stamp J. and Templeman J. 
was “unrealistic and anachronistic.” ° Ormrod L.J. referred to the 
social changes which have taken place since the 1925 legislation 
was passed, emphasising in particular the great increase in the 
number of owner-occupiers of residential property, and the increase 
in the number of women at work. “‘ This change is one which must 
be borne in mind and taken into account whenever it is permissible 
to do so.” ° In order to reach what for the Court was the appropriate 
result, a number of issues had to be resolved. 


(1) Is the wifes proprietary interest" capable of being protected 
within the paragraph? : 
(a) An interest in land or in the proceeds of sale. 

In determining what kind of proprietary interest was acquired by 
the wife, the Court proceeded from the usual assumption that by 
making the legal owner hold his legal estate on a resulting or 
constructive trust, an equitable joint tenancy or tenancy in common 
was created in favour of the wife. Consequently the legal estate was 
held on a statutory trust for sale. This created the possibility of a 
choice between holding that the wife’s interest was an interest in 
the land or in the proceeds of sale. The question of the nature of 
the wife’s interest thus appears to turn upon the proper application 
of the doctrine of conversion. 

Lord Denning M.R. held that the wife had an interest in the 
Jand.* This was because the intention of the parties was that they 
should have joint interests in the house itself until sale. Ormrod 
and Browne L.JJ. took a narrower approach to the doctrine of 
conversion. They held that the authorities ° fell short of establishing 
any blanket rule. For some purposes, such interests were interests 
in Jand, and for other purposes they were not. Everything depended 
on the particular context in which the issue fell to be determined. 


4 Boland at p. 560. 

5 Ibid. at p. 570 

è Ibid. at p. 562. 

T The wives in both appeals were assumed to have proprietary interests in the 
matrimonial home by reason of their contributions towards acquisition. 

8 Following Bull v. Bull [1955] 1 Q.B. 234 

® Seo especially Irani Finance V. Singh [1971] Ch. 59; Elias v. Mitchell [1972] 
Ch. 652; Taylor v. Taylor [1968] 1 W.L.R. 378; Cooper v. Critchley [1955] Ch. 431. 
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This latter approach is eminently sensible. It would be almost 
perverse to make a substantial issue concerning the wife’s rights in 
relation to the matrimonial home turn upon what today, in this 
context, must be seen as a very technical rule of Equity. But this 
choice, between an interest in land and an interest in the proceeds, 
is in fact ambiguous. As a technical choice, it concerns the effect to 
be given to the doctrine of conversion, once land is held upon a 
statutory trust for sale, for example where a resulting trust affects 
the legal estate because of contributions to the costs of acquisition. 
But a more substantial choice is, it is submitted, possible in those 
circumstances where during the period of co-habitation an equity 
is generated between the parties and the task of the Court is to 
decide what will satisfy that equity. Here the equity can sometimes 
be satisfied by imposing a constructive trust upon the proceeds of 
sale or of other dealings with the property. If the label seems 
inappropriate, this remedy might be described as proprietary 
estoppel.?° If this approach were followed, the equity would affect 
only the proceeds of sale, and not the legal estate itself. Conse- 
quently, no beneficial interest in the land itself would arise, and 
therefore the land would not be held upon the statutory trusts. 
Thus the purchasers would not in principle be affected by the equity, 
which would only bite after the transaction was completed. 


(b) Does the wife have the right kind of “ rights ” for the purposes 
of the paragraph? 

All three judges held that the wife’s beneficial interest was capable 
of protection within the paragraph. Lord Denning M.R. held that 
since the wife had an interest in land, she came within the para- 
graph. Ormrod and Browne L.JJ. held that the beneficial interest 
was a right “ subsisting in reference to registered land ” “ which 
“affected” the estate transferred. Thus the wife’s rights were 
potentially within the scope of the paragraph. But were they 
precluded from such protection by reason of the provisions relating 
to minor interests? 


(c) Minor interests and/or overriding interests? 

Two issues arise. First, can the rights of a beneficiary behind a 
trust for sale take effect as minor interests? Secondly, if they can, 
can they only take effect as minor interests? These issues were not 
examined in any detail by the Court. Lord Denning M.R. and 
Browne L.J. assumed that the interest was capable of being a minor 
interest, but could also take effect as an overriding interest. Ormrod 
L.J. also rejected the argument that the interest can only take 
effect as a minor interest. This was based on his interpretation of 





20 This might be appropriate where an inchoate equity arises between non-spouses. 
11 £. 20, L.R.A. 1925, 
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section 3 (xv) (a) of the Land Registration Act 1925 which includes 
in the definition of minor interests “. . . all interests . . . which 
are under the Law of Property Act capable of being overridden by 
the trustees for sale... .”” Ormrod L.J. held that where there was 
a sole trustee, the rights of the beneficiary did not come within the 
definition. This was because they were not capable of being over- 
reached, since a sole trustee did not have overreaching powers.” 

The view of the majority is to be preferred. “ Capable of being 
overridden ” means “ overreachable interest” and thus refers to 
the nature of the interest itself. The consequence of the interpreta- 
tion of Ormrod L.J. would be that where there is a sole trustee, 
the beneficiary cannot effectively protect his or her interest as a 
minor interest, for example by entry of a caution, since the interest 
would not fall within the statutory definition. This would not affect 
spouses who can avail themselves of the registrable right of 
occupation, but it would adversely affect other beneficiaries in those 
perhaps rare situations where they sought to protect their rights 
by means of registration.” 


(2) Is a wife in “ actual occupation” within the paragraph? 

In the unregistered conveyancing case of Caunce, Stamp J. held 
that where the presence of the beneficiary upon the property was 
consistent with the title offered by the vendor-trustee, a purchaser 
was not put on inquiry. Templeman J. followed this at first instance 
by holding that a wife in joint occupation with her husband could 
not be said to be in “actual occupation.” The Court of Appeal 
rejected this approach, thus confirming the doubts about Caunce 
expressed in the earlier decision of Hodgson v. Marks.“ The proper 
approach, it was held, was to ask whether, as a question of fact, the 
wife could be said to be in actual occupation. Attention was thus 
directed to the nature of the beneficiary’s use of the property. The 
Court left open the question whether co-habitees who are not 
spouses will also be held to be in actual occupation. It is difficult, 
however, to see how any real distinction can be drawn, as a question 
of fact, between the nature of a wife’s occupation and the nature of 
the occupation of a mistress, parent or child, to give but a few 
examples. Attempts to make such distinctions would, it is submitted, 
complicate what is at present a straightforward and commonsense 
method of approaching the paragraph. 

Thus, the bank lost and the wives won. What is unclear from the 
decision is precisely what was won by the wives. There is no 
indication in the report that the bank was seeking (in the alter- 








12 Boland at p. 565. 

13 Some difficult questions remain. Reading the L.R.A. scheme as a whok, 
including a comparison of ss. 94 and 86 (2), it is equally plausible to hold that 
interests behind a trust for sale can only be protected as minor interests. Section 74, 
which might be relevant, was dismissed as an “ administrative provision.” 

14 [1971] Ch. 892. 
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native) an order for sale under section 30 of the Law of Property 
Act 1925 in the event that they took subject to the interests of the 
wives. There are some dicta which suggest that the Court may have 
been concerned to protect not simply the wives’ proprietary interest 
as against the bank, but additionally their occupation of the matri- 
monial home.** It may be, therefore, that the decision hints at a 
more radical break with existing authority, since it has hitherto 
been assumed that a sale in these circumstances will be denied only 
in quite exceptional cases, of which Boland would not appear to 
be one.** 

What then are the consequences of this decision? It is difficult 
to see how the decision in Caunce can survive this quite explicit 
rejection of its reasoning. The doctrine of notice in unregistered 
conveyancing thus seems to have returned to the pre-Caunce position 
where physical presence upon the property will put the purchaser 
on inquiry. This means that the practical consequences of the 
decision should be similar for registered and unregistered convey- 
ancing. The primary consequence would seem to be that wives are 
given to a certain extent a power of veto over dealings with the 
matrimonial home by a husband who is sole legal owner. This is 
because the cautious conveyancer will want to ensure in some 
way that the wife cannot later assert her equitable interest against 
his client. The wife of course may have no interest at all, but the 
conveyancer will not want to take that chance. A number of 
mechanisms present themselves as ways of ensuring that a purchaser 
is not subsequently embarrassed in this way. The first device is to 
ensure that the wife is made a co-trustee, so that her interest if any 
is automatically overreached. More simple and more cheaply, it 
should suffice to join the wife as a party to the transaction, whether 
transfer of title or mortgage. This might also mean that solicitors 
will want to insert into pre-sale contracts a term to the effect that 
the vendor of a matrimonial home will join the other spouse at a 
party to the conveyance or deed of transfer. The decision thus 
largely side-steps some of the recent recommendations of the Law 
Commission * whereby a spouse could have some control over 
dealings with the property by the legal owner-spouse by means of 
a registration procedure. The whole tenor of the judgments in 
Boland indicates that the Court considered registration procedures 
to be an inadequate means of protecting spouses who are not on the 
legal title. 

18 See especially per Lord Denning M.R. at pp. 554F, 555E, 556D, 561B. 

10 Cf. the approach of Goff J. in Re Solomon 11967] Ch. 573 and Re Densham 
[1975] 1 WLR. 1519. These cases are different from Boland, in that a trustee In 


bankruptcy was seeking a sale. Densham does not involve a s. 30 application. The 
similarity with Boland concerns how judicial discretion should be exercised. 


that beneficial interests behind a trust for salo should not take effect as overriding 
{interests (pera. 1.333, cf. para. 1.322). This highlights the difference in approach 
between the Court of Appeal and the Law Commission. 
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How serious are these conveyancing consequences? Where 
spouses are in joint occupation, Boland should not create too much 
hardship for purchasers or building societies. In normal circum- 
stances, the wife will have knowledge of the transaction, and, even 
if she is not joined formally as a party, her informal acquiescence 
should suffice to preclude a later claim, by means of an estoppel 
being raised against her.* The more important consequence of 
the decision would appear to be its potential effect upon the lending 
practices of banks and other institutions putting up money for the 
purposes of the trustee’s business on security of the matrimonial 
home, in circumstances where the whole transaction occurs behind 
the back of the other spouse. In this context, the decision is likely 
to mean that loans will only be available on the security of the 
borrower’s beneficial share, which may involve difficulties of 
quantification, unless the other spouse joins in. Moreover, if the 
policy of Densham has not been applied,” it may make it very 
difficult for a spouse to use the matrimonial home as security at all. 

Which is to be preferred, the Boland approach or the scheme 
proposed by the Law Commission? Registration procedures only 
afford adequate protection when the person to be protected will in 
the course of things come into contact with a solicitor who will 
advise registration. Does the Law Commission’s scheme provide 
such adequate protection? The moment of contact with a solicitor 
will normally be at the time the matrimonial home is acquired. 
If the house is put in the joint names of the spouses, the problem is 
avoided. But will the scheme be adequate where the house is to be 
put in the name of only the one spouse, and the solicitor deals only 
with that spouse? It may become normal practice, if the scheme is 
implemented, for the solicitor to recommend registration of the new 
charges if the matrimonial property is not to be excluded from 
the scheme. But if the solicitor is only dealing with the owning 
spouse, and the property is not to be excluded, the solicitor will 
not be under any duty to the other spouse to make such registration. 
Thus, it cannot be assumed that solicitors will always endeavour to 
or succeed in entering the charges. Secondly, there is no reason to 
assume that registration will occur in circumstances where the 
marriage is subsequent to the acquisition of property by the owning 
spouse. Thus Boland appears to provide better protection for 
spouses where there is a sole trustee, but this protection hinges on 
the inapplicability of the overreaching provisions. In future the 
other spouse might be appointed co-trustee but there is no duty 
on the trustee to ensure that this is done. Thus the Boland pro- 
tection may be empty, because the trustee could appoint anyone 
as co-trustes, overreach any interest the other spouse might have, 
and thus sidestep the effective veto of the other spouse. It would 
be a larger step for a court to hold that in such situations, a 


18 Cf. Wroth v. Tyler [1974] Ch. 30, 47. 19 See note 16, supra. 
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purchaser or mortgagee’s complicity in this sidestepping process 
could enable the court to make the purchaser take subject to the 
interest of the other spouse, because reliance by the purchaser on 
the overreaching provisions would mean using the Statute as an 
instrument of fraud.*® Alternatively, how ready would a court be 
to hold that such complicity between vendor and purchaser con- 
stituted the tort of conspiracy to injure, giving the other spouse a 
potential remedy in damages against the purchaser? Unless these 
larger steps were taken, the protection that Boland affords to 
spouses may be limited, and the Law Commission’s scheme, despite 
its weaknesses, is to be preferred. 

The main difficulty with Boland so far as spouses are concerned, 
is thus not the conveyancing problems it creates but rather the 
limited effective protection it affords to spouses who are not on the 
legal title. But, as suggested above, the analysis in Boland should 
extend equally to other co-habitees who are in actual occupation. 
This consequence seems pregnant with many practical problems. 
Is a purchaser or mortgagee to make inquiry of everyone who is 
or may be on the property? Is anyone in occupation to be given 
in effect a veto over dealings? This question has become pressing 
because the recent practice of the Court of Appeal has rendered the 
origins and nature of property rights in respect of residential 
property incoherent.” 

One way out of the difficulty is to look again at decisions like 
Eves v. Eves and to produce a new analysis, for example satisfying 
the equity by imposing a charge on the proceeds of sale rather 
than on the legal estate. But this is limited in that it is perfectly 
possible for an orthodox resulting trust to arise between non-spouses 
in the context of co-habitation. These problems can be sidestepped 
by the appointment of a co-trustee, unless courts are prepared to 
take the larger steps discussed above in order to protect beneficiaries 
against purchasers. If these steps are likely to be taken, it might be 
concluded that the potential range and volume of litigation would 
be so great that the only reasonable conclusion is that Boland should 
be overruled and the protection of these beneficial interests confined 
to the minor interests machinery. 

All these questions involve making choices between a number of 
conflicting social interests. The decision in Boland makes a choice 
which at first sight seems attractive but which on closer examination 
is riddled with weaknesses. The real villain of the piece is the 
legislative framework itself. Reform of land law is once again 


overdue. 
W. T. Muppuy. 





20 Whero there is complicity, tho purchaser might also be denied the protection 
of overreaching because he is not “in good faith ” and thus not within s. 205 (1) 
(xxf), L.P.A. 1925. 

31 e.g. Hussey v. Palmer [1972] 1 W.L.R. 1286; Cooke v. Head [1972] 2 All ER. 
38: Eves v. Eves [1975] 1 W.L.R. 1338. 
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AN Equity RIcaLY SATISFIED 


In the wake of three licence cases in the Court of Appeal’ comes 
Pascoe v. Turner.” In this case the Court of Appeal found present 
the elements necessary to give the party in occupation of the land 
an interest by estoppel. She was held, however, to be no mere 
licensee but to have an equity which could be satisfied only by 
ordering the transference to her of the fee simple. It is rare that 
proprietary estoppel results in such an extreme remedy * and Mrs. 
Turner is the first mistress* to be reported as having so obtained 
the absolute legal and equitable ownership of the quasi-matrimonial 
home. 

The factors which raise an interest by estoppel are said to be 
threefold*: there must (1) be encouragement or acquiescence by 
the owner of the land (2) while the other party expends money on 
the land (3) in the mistaken belief that he has an interest therein or 
in the expectation that he will acquire one. The land in Pascoe v. 
Turner was a house owned by the plaintiff in which he and the 
defendant had lived as man and wife from 1965 to 1973. In 1973 
the plaintiff began an affair with another woman and moved out of 
the house. The defendant remained. There was a conflict of evidence 
but it was found that the plaintiff had assured the defendant on 
several occasions that the house and everything in it were hers and 
there was evidence that he told third parties he was putting the 
matter of the house in the hands of his solicitor and seeing about 
giving the defendant the deeds. The defendant subsequently spent on 
the house a good deal of her modest capital of about £1,000. She had 

“the property partially replumbed, part of the roof repaired, gas put 
in the kitchen, gas conduits and a gas fire put in the lounge, and a 
covered way to the outside lavatory constructed. She also repaired 
and redecorated the interior, bought new carpets and curtains and 
replaced some of the furniture. Although she did not establish in 
evidence how the expenditure broke down, at least £230 was spent’ 
on the improvement and repair element andat the date of the trial 
she had only £300 left. In April 1976 the plaintiff wrote giving her 
two months’ notice to determine her licence to occupy and when 
she declined to leave he brought an action for possession. 

On appeal from the dismissal of the action by Redruth and 
Camborne County Court, Cumming-Bruce L.J., reading the 
judgment of the court (Orr and Lawton L.JJ. with him) said that 


1 Wiliams v. Staite [1978] 2 All E.R. 928; Hardwick v. Johnson [1978] 2 All 
E.R. 935; Chandler v. Kerley [1978] 2 All ER. 942. Sæ the note by Anderson in 
(1979) 42 M.L.R. 203. 

2 [1979] 1 W.L.R. 431; [1979] 2 All ER. 945. 

3 But see Dillwyn v. Llewelyn (1862) 4 De G.F. & J. 517. In the New Zealand 
case of Thomas v. Thomas [1956] N.ZL.R. 785 a deserted wife was given the 
whole beneficial ownership of the matrimonial home which had been In joint names 

4 The writer dislikes that terminology but the other possfbilttles are either 
cumbersome or equally objectionable. 

5 Sco Snell's Principles of Equity (27th ed.), p. 565, cited in Pascoe v. Turner. 
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Mr. Pascoe had made a declaration of gift of the contents of the 
house which was sufficient to pass title because Mrs. Turner was 
already in possession as a bailee. The issue of the house itself was 
more problematic since there was nothing in writing. The court 
held however that Mrs. Turner had acquired an interest by estoppel 
in relying on the plaintiffs assurance that everything was hers and 
expending money on the house while he stood by and watched. This 
raised an equity in her favour’ and it was for the court to decide 
how that equity should be satisfied. 

In making that decision as to the extent of the defendant's equity, 
the court considered there to be a choice between two alternatives: 
that she might have a licence for life or that the fee simple should 
be transferred to her. There was no suggestion that, like the 
defendants in Dodsworth v. Dodsworth, her occupation might be 
protected only until her expenditure had been reimbursed.° 

Dillwyn v. Llewelyn? seems to be the sole previous instance of 
the transference of the fee simple." The difficulty is to distinguish 
Dillwyn from Inwards v. Baker, another case of a son building 
on his father’s land, but where the equity was satisfied by giving 
the son a licence to occupy for his life. According to Lord 
Westbury L.C. in Dillwyn, “ the equity of the donee and the estate 
to be claimed by virtue of it depend on the transaction, that is, on 
the acts done ” 14 but in later cases ** it has been said that the court 
must look “at the circumstances in each case.” Scarman L.J. in 
Crabb v. Arun D.C. considered it well-established 1" that the court 
may determine upon what terms the party claiming the estoppel 
should be put “ to enable him to have the benefit of the right which ` 
he is held to have” 1$ which shows more clearly that it is the 











€ Seo Law of Property Act 1925, ss. 53, 54. 

T Following Dillwyn v. Llewelyn (1862) 4 De G.F. & J. 517; Ramsden v. Dyson 
(1866) L.R. 1 H.L. 129; Plmmer v. Mayor, etc. of Wellington (1884) 9 App.Cas. 
699; Inwards v. Baker [1965] 2 Q.B. 29; Crabb v. Arun D.C. [1976] Ch. 179. 

8 (1973) 228 E.G. 1115. 

° And see also Unity Joint Stock Mutual Banking Association v. King (1858) 
25 Beav. 72. The solution of a lease was reached in Griffiths v. Williams (1978) 
248 E.G. 947. And cf. Hussey v. Palmer [1972] 3 All B.R. 744 and Jones (A E.) 
v. Jones (F. W.) [1977] 2 Al ER. 231. 

10 (1862) 4 De G.F. & J. 517. 

11 As mentioned supra, note 3, in Thomas v Thomas [1956] N.Z.L.R. 785 the 
houso was aleedy in joint names. See the comment on Dlhwyn v. Llewelyn m 
Hanbury and Maudsley: Modern Equity (10th od.), p. 658. 

12 [1965] 2 Q.B. 29. 

13 In Dillwyn, Lord Westbury L.C. refers to the parties’ intentions and says: 
“ No one buflds a house for his life only, and it is absurd to suppose that it was 
Intended by either party that the house, at the death of the son, should become the 
property of the father.” (1862) 4 De G.F. & J. 517, 522, Inwards v. Baker, like 
other later estoppel cases, concentrates on the licensee's expectations rather than 
talking of intention. 


15 Plimmer v. Mayor, etc. of Wellington (1884) 9 App.Cas. 699, 714, quoted In 
Inwards v. Baker [1965] 2 Q.B. 29, 37, per Lord Denning M.R. 

16 [1976] Ch. 179. 

17 Since Ramaden v Dyson (1886) L.R. 1 HLL. 129. 

18 [1976] Ch. 179, 198-199, per Scarman L.J. 
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court’s task to safeguard the recipient’s altered position and enable 
him to enjoy it. In Pascoe v. Turner the consideration of the 
circumstances of the case went further than ever before, taking 
into account matters such as the relative means of the parties and 
not only the past conduct of the party seeking to deny the equity 
but his surmised future behaviour as well. 

Great stress was put upon Mrs. Turner having spent so much of 
her meagre capital on the house and having so little left. Only part 
of this expenditure was on what the law regards as improvements. 
The refurbishing is not in the same category and must be regarded 
not as expenditure on the property but as general expenditure in 
which she—presumably—would not have indulged had she not 
thought her position in the property secure. The result is that Mrs. 
Turner obtained the fee simple for an unprecedently low monetary 
outlay on the property—a fact of which the court was quite aware: 


“Then it may reasonably be held that her expenditure and 
effort can hardly be regarded as comparable to the change of 
position of those who have constructed buildings on land over 
which they had no legal rights. The court appreciates that the 
moneys laid out were much less than in some of the cases 
in the books. But the court has to look at all the circum- 
stances.” 7° 


What the court looked at particularly was not the comparison 
between the money expended and the value of the property * but 
at that between the money expended and Mrs. Turner’s total means, 
taking into account that when the plaintiff left her she was a widow 
in her fifties whose sole income was an invalidity pension. This 
raises the question whether there is a minimum which must be spent 
on the property before the equity is raised. Supposing she had spent 
only £50 on improvements and all the rest on refurbishing? Or £20? 
Or £10? In Pascoe v. Turner the court said that “in reliance on 
the plaintiff’s declaration of gift, encouragement and acquiescence 
sho arranged her affairs on the basis that the house and contents 
belonged to her”?! and seems almost to be moving towards a 
doctrine of “change of position” in which the requirement of 
expenditure on the land is not important so long as ill-afforded 
money has been spent by one party in a mistaken belief, encouraged 
by the other, as to bis rights in the land. 

The references in the judgment to the “ declaration of gift” are 
crucial. The plaintiff's actions were interpreted as an imperfect gift 
which he was estopped from refusing to complete.** Looking at it 
this way made it more inevitable that she should in the end receive 
the fee simple. And it was necessary for her to have the fee simple, 





19 [1979] 1 W.L.R. 431, 438. 

20 The house was worth approximately £16,000 at the time of the judgment. 
21 [1979] 1 W.L.R. 431, 438. 

22 There was no discussion of what his intentions were. 
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said the court, so that she should be assured of security of tenure, 
quiet enjoyment and freedom of action in respect of repairs and 
improvements without interference from the plaintiff, for an 
equitable licence for life would have left the plaintiff able to find 
“excuses for entry to do what he may plausibly represent as 
necessary works and so contrive to derogate from her enjoyment 
of the licence.” The court believed such behaviour “ an irresistible 
interference ” in view of what was called his ‘ ruthlessness” in 
bringing the action for possession in the first place. There is, 
however, no suggestion in the Court of Appeal’s judgment that 
the plaintiff did anything other than pursue through the courts what 
he believed was his legal remedy. That “ future manifestations of 
ruthlessness ” might include harassing Mrs. Turner with spurious 
irs, etc. seems to be nothing but pure speculation by a court 
which had not even the advantage of hearing the parties.™ 
The court was concerned with two further points—that as a mere 
licensee Mrs. Turner would be unable to charge the house as 
security for a loan to finance future repairs, and that she might be 
ousted by a purchaser for value without notice. The latter means 
that the court did not believe that as an equitable licensee for life 
she would have become a tenant for life under the Settled Land Act 
1925, as previous cases had suggested.™ 
The importance the court attached to the financial position of 
Mr. Pascoe as well as to that of Mrs. Turner is striking. He was 
described as being, particularly in comparison to the defendant, a 
rich man.” This meant that the transference of the house to Mrs. 
Turner did not leave him homeless as he owned other property. 
It is difficult, reading the judgment, to resist the conclusion that in 
Pascoe v. Turner the Court of Appeal was acting like a judge of 
the Family Division dividing the family’s assets after a divorce. 
She was a poor widow in her mid-fifties, he was comparatively 
wealthy and had other property, so why not let her have the house? 
The Court of Appeal has in effect used proprietary estoppel to make 
Mr. Pascoe provide for his former mistress—not an obligation 





33 According to Mr. Pascoe, interviewed with Mrs. Turner on the “ Man Alive ” 


H See, e.g. Bannister v. Bannister [1948] 2 All ER. 133; Bintons v. Evans [1972] 
Ch. 259; Dodsworth v Dodsworth (1973) 228 E.G. 1115. The matter is discussed 
by Homby (1977) 93 LOR. S61 Had the house been situated in an area of 

compulsory Williams & Glyn's Bank v. Boland [1979] 2 W.L.R. 550, 
applying Hodgson v. Marks [1971] Ch. 892, suggests that, oven as a licensee, being 
in actual occupation of the land, she would have had an “ overriding interest ” under 


has certain power to mortgage the land to finance improvements: Settled Land Act 
3. 
was at all material times a businessman who had been building 


up some capital assets which he had Oa ee and commercial 
around the time of the case. He seems to have been comfortably 


VoL 42 (5) 4 


578 THE MODERN LAW REVIEW [VoL 42 


hitherto recognised by English law." The obligation in regard to 
the equity raised by the estoppel could surely have been satisfied by 
a less drastic solution than transferring to the plaintiff a £16,000 
house in fee simple in recompense for an expenditure of a few 
hundred pounds. Compared with Mrs. Turner, the Dodsworths and 
the Staites *7 were unlucky indeed. As Snell says,?* “ the doctrine of 
proprietary estoppel does indeed display equity at its most flexible.” 


BRENDA SUFRIN.” 


EXCLUSION CLAUSES 


THAT wonderful octogenarian Lord Denning—the Lord Mansfield 
of our century—has done it again! In the well known case of Re 
Gilmore * he had avoided a statutory expression apparently exclud- 
ing the jurisdiction of the courts, by finding that the word “ final” 
meant final only on the facts and not final on the law.? Anisminic * 
in the House of Lords* avoided another even stronger exclusion 
clause by holding that the clause could not exclude the power of 
the courts to correct an error of law which went to the jurisdiction 
of the inferior tribunal. The Foreign Compensation Commission 
had made an error of law which it was held went to jurisdiction, 
when they found that Anisminic were not entitled to be considered 
for any part of the compensation made available by the Egyptian 
Government. Therefore their purported determination was no 
determination at all, and the supervising court was free so to 
declare, even in spite of the exclusion clause, to the effect that a 
determination was not to be called into question in any legal 
proceedings whatever. But many lawyers would contend that Lord 
Summer’s remark in the old case of R. v. Nat Bell Liquors, that 
an inferior tribunal must be free to err within its jurisdiction, still 
“held good. 

Yes, Lord Denning would say, if the error was purely one of fact. 





26 Any claim under the Inheritance (Provision for Family and Dependants) Act 
being maintained by the deceased immediately 
houso 


and moved to a cottage owned by Mrs. 
the parents in their old age. The mother said 
can in as a wedding present. You can live there as long 
as you wish.” The Stattes spent £100 on the property (which was in poor condition). 
E.R. 928, per Lord Denning M.R. 


ribunal, ex p. Gilmore [1957] 1 Q.B. 574. 
0. 


. V. Minister of Housing and Local Government 
in Ridge v. Baldwin [1964] A.C. 40; indeed one can now 
in 


. of 
4 This was not one of Lord Denning’s decisions, although it had come before him 
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But the typical type of error that causes controversy is an error in 
the interpretation of a statute, and that is an error of law.* In the 
latest decision of the Court of Appeal in which the Master of the 
Rolls took a leading part,’ the point in dispute was whether the 
installation of full central heating in a dwelling house was a 
“ structural alteration or addition.” The county court judge, whose 
decision was said by the relevant statute to be “final and con- 
clusive,” had answered that question in the negative. All three 
members of the Court of Appeal (Lord Denning, Geoffrey Lane 
and Eveleigh L.JJ.) were agreed that this decision was wrong, in 
law. 

Geoffrey Lane L.J. held that as on the relevant statute there was 
no appeal on questions of fact, the words “ final and conclusive ” 
must operate so as to bar an appeal of any kind on a question of 
law; he went on to say, “I am, I fear, unable to see how that 
determination, assuming it to be an erroneous determination, can 
properly be said to be a determination which he [the county court 
judge] was not entitled to make” (at p. 376). 

Lord Denning, however, considered that the determination went 
to the judge’s jurisdiction; if he had decided that there was a 
structural alteration or addition, he would then have had to go on 
and decide upon other matters as provided in the legislation. As he 
had (wrongly) decided otherwise, he had deprived himself of 
jurisdiction (as had the Foreign Compensation Commission in 
Anisminic), and therefore the supervising court could say so and 
allow an appeal in spite of the exclusion clause. Eveleigh L.J. agreed 
with this reasoning and the appeal was therefore allowed, although 
leave was given for a further appeal to the House of Lords. 

Left there, the case looks like a straightforward application of 
Anisminic, the only point of substance being whether this error 
(if such it was) was one of law “going to jurisdiction.” Lord 
Denning was not content to limit himself to this. He was prepared 
to go further and get rid of the very fine (as he called it) distinction 
between an error of law within jurisdiction and one taking the 
inferior tribunal outside jurisdiction. “I would suggest [he said] ° 
that this distinction should now be discarded . .. when they [an 
inferior tribunal] go wrong in law, the High Court should have 
power to put them right. Not only in the instant case to do justice 
to the complainant, but also so as to secure that all courts and 
tribunals, when faced with the same point of law, should decide 
it in the same way.” 

Lord Denning quotes this passage in his recent book,® and says 


€ So held in many cases, in particular in the recent case of Pearlman v. Keepers 
and Governors of Harrow School [1979] 1 All E.R. 365, where Lord Denning cites 
a number of cases in support of that proposition (see, e.g. Woodhouse v. Peter 
Brotherhod [1972} 3 AI E.R. 91). 

T Pearlman (supra). 

8 At p. 372 ® The Discipline of Law at p. 76. 
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that “if this is correct, then it does appear that, notwithstanding 
any ‘ouster’ clause which Parliament may insert into the Act 
setting up a tribunal, the Courts can by means of certiorari set aside 
any determination of the Tribunal which is shown to be erroneous 
in point of law ”; and this, whether or not the point of law “ goes 
to jurisdiction. ` 

Such an argument amounts to saying that inferior tribunals will 
always be subject to correction for any error of law; exclusion or 
“ ouster ” clauses can operate only in so far as they relate to errors 
of fact. When it is remembered that errors as to the reception of 
evidence,° and as to the interpretation of statutes, are acknow- 
ledged to be errors not of fact but of law, this does not really leave 
a very wide fleld of any significance, within which the ouster clause 
could operate. 

It will be very interesting to see whether the House of Lords, 
if -Pearlman reaches them, will agree with Lord Denning, or 
whether they follow Lord Justice Geoffrey Lane’s view and find 
that the error of interpretation, albeit one of law, was one within the 
county court judge’s jurisdiction, and one with which the supervisory 
court could not interfere. Lord Denning would point the dangers 
of such a finding, by remarking (as he did in the Court of Appeal), 
that it is in the interests of certainty that words in a statute should 
always be given the same interpretation by different courts and 
“ it is the duty of a court of appeal to give a definite ruling one way 
or another.” Y 

J. F. GARNER 


THE BEGINNING OF THE END FOR CORPORAL PUNISHMENT? 


In April 1972, Anthony Tyrer, then a juvenile, was birched, a 
punishment imposed by a court in the Isle of Man for a crime of 
violence. His appeal against sentence was rejected. His parents next 
invoked the aid of the machinery and institutions established by the 
European Convention on Human Rights in a case brought against 
the United Kingdom which is responsible for the island’s inter- 
national relations.1 No friendly settlement proved possible. The 
Commission reported* that the punishment was degrading and 
violated Article 3: “No one shall be subjected to torture or to 
inhuman or degrading treatment or punishment.” The case was 


10 For example, if the inferlor tribunal decides on the basis of no evidence at 
all: Colesn’s Properties Ltd. cotinine and se rane gg is arg 
1 All ER. 1049; or even if it seriously misconstrues the evidence: Lord Luke of 
Pavenham vV. Minister of Housing and Local Government [1967] 2 All E.R. 1066, 

11 Pearlman at p. 369. 

1 Judgment of the Court, Apr. 25, 1978 (available on request from the Registry in 
Auboura), para, 13. Subsequent references to the judgment will be by paragraph 
number alone, 

2 Report of the Commission, Dec. 14, 1976 (available on request from the Secretariat 
Strasbourg). ; 





in 
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referred to the court for final decision; notwithstanding Tyrer’s 
desire to withdraw the case, the Commission considered that it 
raised important general issues concerning the interpretation and 
application of the Convention.’ 

In April 1978, the court rejected contentions that the punishment 
constituted torture or was inhuman on the ground that it did not 
produce suffering severe enough to warrant either characterisation.* 
The court endorsed the Commission’s opinion. It considered that, 
before a punishment can be said to be “ degrading,” it must attain 
a particular level of humiliation and debasement other than that 
inherent in punishment in general. The issue thus becomes a relative 
one depending on the circumstances of each case and, especially, 
“on the nature and context of the punishment itself and the manner 
and method of its execution.” * Nevertheless, the precise line of 
reasoning which led the court to consider Tyrer’s punishment 
“ degrading ” is not abundantly clear. It is much easier to identify 
those features which the court regarded as insufficient to bring the 
punishment within a permissible level of humiliation." Any deterrent 
value the punishment might possess was irrelevant; Article 3 admits 
of no exceptions. Indeed, any effectiveness as a deterrent might well 
depend on the element of degradation involved. The court was not 
moved by the right of appeal against sentence, nor by the protection 
of the victim from publicity. It was not swayed by the prior medical 
examination and the supervision during infliction by a doctor 
empowered to stop administration of the punishment by a police 
constable in the presence of a more senior colleague and the victim’s 
parent. Nor was the lack of severe or long-lasting physical effects 
an exculpatory feature. The removal of the victim’s trousers and 
underpants was an aggravating rather than a determining factor. 

What the court did stress, however, was the institutionalised 
character of birching; it noted that 

“ft]he very nature of judicial corporal punishment is that it 
involves one human being inflicting physical violence on 
another human being. Furthermore, it is institutionalised 
violence, that is in the present case violence permitted by the 
law, ordered by the judicial authorities of the State and carried 
out by the police authorities of the State. . . . [H]is punishment 
—whereby he was treated as an object in the power of the 
authorities—constituted an assault on precisely that which it is 
one of the main purposes of Article 3 to protect, namely a 
person’s dignity and ee integrity. . . . The institutionalised 
character of this violence is further compounded by the whole 
aura of official procedure attending the punishment and by 


the fact that those inflicting it were total strangers to the 
offender.” T 





n be found in peras. 31-35. 7 Para. 33. 
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The Isle of Man’s unique status as the sole European entity to retain 
judicial corporal punishment was the second crucial element in the 
decision; the court said that it could not fail to be influenced “ by 
the developments and common standards in the penal policy of the 
Member States of the Council of Europe in this field.” * The Isle 
of Man, as a member of the European family of nations, could not 
shelter behind Article 63 which had been designed to deal with 
“certain colonial territories whose state of civilisation [when the 
Convention was drafted] did not, it was thought, permit the full 
application of the Convention.” ® In any event, that Article would 
not permit the use of degrading punishments.*° 
Neither of these factors influencing the court’s decision helps to 
identify why Tyrer’s punishment was degrading. This aspect of the 
judgment has been rightly criticised for its conclusory nature and 
its reliance on circular reasoning.* This note, however, concentrates 
on two issues arising from the case: first, the matter of the due 
implementation of the judgment in the light of the constitutional 
and institutional difficulties involved; and, secondly, the implications 
of the decision for corporal punishment in the United Kingdom. 
The Convention places upon the United Kingdom the primary duty 
to give effect to the judgment. ® This is supplemented by the super- 
visory functions to be exercised by the Committee of Ministers.¥ 
The United Kingdom Government, whilst disapproving of birching, 
found itself on the horns of a legal and constitutional dilemma. The 
Isle of Man is clearly much attached to corporal punishment as a 
sentence for crimes of violence and, by convention, Westminster 
does not legislate for the island, which is independent in domestic 
matters, without its consent.* The course adopted by the Home 
Secretary, the Minister responsible for relations with the island, is 
interesting. He informed the Commons that 
“The had] communicated [the judgment] to the Government 
of the Isle of Man, and thereafter informed the lieutenant- 
governor of the island that, having studied the judgment, the 
United Kingdom Government took the view that judicial 
corporal punishment in the Isle of Man must now be held to be 
in breach of the [Convention]. The Chief Justice of the Isle 
of Man—the First Deemster—subsequently took action to 
bring the judgment to the attention of all persons who, under 





è Para. 31. 

9 Para. 38. Articles 63 permits a state party to declare that the Convention shall 
extend to territories for whose international relations it is responsible as well as to 
its municipal territory. It provides, however, that the provisions of the Convention 
“shall be applied in such territories with duo regard. . . to local requirements.” 


11 G. Zoellick, “ Corporal Punishment in the Isle of Man ” (1978) 27 L.CL.Q. 665. 
12 Article 53 provides: “The High Contracting Parties undertake to abide by 
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the existing legislation, could pass a sentence of birching. He 
has informed them that the effect of the judgment is that 
judicial corporal punishment must now be held to be in breach 
of the Convention.” 


Seised of this information, the Committee of Ministers took note of 
the steps taken by the United Kingdom and decided that its 
supervision of the execution of this judgment was now complete. ° 
In essence, this means that the United Kingdom is considered to 
have fulfilled its obligation. 

It is submitted that the Committee of Ministers’ decision is 
premature and an abdication of its duties under the Convention. 
The court’s judgment surely implies that judicial corporal punish- 
ment must no longer be used in the Isle of Man." Indeed, when the 
issue arose of the court’s jurisdiction consequent upon Tyrer’s 
withdrawal, the Commission stated that “nothing short of total 
abolition . . . would suffice as a fact of a kind to provide a solution 
of the matter ” enabling the court under its rules to strike the case 
out of its list. Nothing in the communication by the Chief Justice 
deprives a judge of his statutory power to impose a sentence of 
corporal punishment since, in a system which does not recognise 
self-executing treaty obligations, a ruling by an international court 
cannot be regarded as rendering inoperative a statutory provision.” 
If birching is used in the future, it remains open to Westminster to 
abolish it by legislation without Tynwald’s consent. Such a step 
would be constitutionally proper and was used to implement inter- 
national obligations, which related to radio-broadcasting in the Isle 
of Man.” Such action would, however, provoke widespread resent- 
ment in the island.** The Committee of Minister’s decision means 
that there is now no formal Convention pressure on the United 
Kingdom to take that course of action. An individual punished in 
contravention of Article 3 can no longer invoke the aid of the 
Commission since the United Kingdom no longer recognises the 
Tight of individual petition in respect of the island.® No other state 
party is likely to take up the matter since such states only become 





18 House of Commoms, Offical Report, oL 2, cols, 518-519. Nor: 21, EAG 
E E e e ae e Ministers Judgment of 
Pee g E a E 1978 on the Tyrer case, Connal of Europe 
Appendix V This view was con- 

firmed by H. Golsong, Director of faa Rigi Wake Coser a ee a 
letter to the author (January 9, 1979). 

17 The United Kingdom Government clearly appreciates this: seo Appendix to 
Res. 78 (39), supra, note 16. 

18 Para, 26 

accrues: Peters (1906) 14 S.L.T. 227. Apart from ancient custom and 
statute, Manx law is the same as English common law and equity—eeo Sir K. Robert 
Wray, Commonwealth and Colonial Law (London, 1966), p. 677. Seo ako The Times, 
Aug. 8, 1978, at p. 3. 

20 Report of the Royal Commission on the Constitution, Cmnd. 5460, Vol. I, at 
p. 432, para. 1427 (1973). 

11 Seo, e.g. The Times, Feb. 7, 1978 at p. 4; Nov. 22, 1978, at p. 2. 

22 [1976] 19 Yearbook of the European Convention on Human Rights at pp. 6-8. 
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involved where wider political differences are involved or the 
situation is one of gross and widespread abuse of human rights.™ 
As yet, however, birching has not been used since the court’s 
judgment; instead the Manx Government has requested the United 
Kingdom Government to obtain for it special exemption from the 
Convention in respect of the punishment. If, as seems likely, this 
move, embarrassing as it is to Westminster, fails, the Manx 
Government intends to withdraw from the Convention.™ It is 
submitted that, when viewed from the perspective of the better 
protection of human rights, which is the ultimate aim of the 
Convention system, both the attitude of the United Kingdom and 
the decision of the Committee of Ministers are to be regretted. 
What does the judgment presage for the use of corporal punish- 
ment in the United Kingdom? Sir Gerald Fitzmaurice stated that 
it amounted to a finding that all corporal punishment in all circum- 
stances other than the parent-child relationship ‘“‘ mherently 
involves, as such, an unacceptable level of degradation.” * Zellick 
suggests that it implies that a schoolmaster’s use of corporal 
punishment is unexceptionable “ because not institutionalised and 
barely regulated by law.” ** The court’s stress on the “ institutional- 
ised character ” of birching clearly exempts the sphere of parental 
control. On analysis, the notion of institutionalisation can be 
teduced to three elements: the punishment must be sanctioned by 
law; administered by state officials, strangers to the victim; and 
impart a measure of official procedure." It is submitted, therefore, 
that a schoolmaster’s administration of reasonable corporal punish- 
ment in state schools takes place in the requisite institutionalised 
context. Admittedly the teacher does act in loco parentis, but this 
privilege of administering such punishment is founded squarely on 
common law and now finds some recognition, but not definition, in 
statute.** All such punishment must be recorded in a punishment 
book open to official inspection.” In addition, many local education 
authorities issue regulations which, though by no means uniform, 
define inter alia the type of corporal punishment which may be used, 
the persons empowered to administer it and to whom it may be 
applied, as well as the types of offence for which it may be 
inflicted.” Such punishment is, of course, not necessarily inflicted 
by strangers, but is it not “likely to be more rather than less 


23 F, Jacobs, The European Convention on Human Rights (Oxford, 1975) at pp. 
273-274. 


3 The Guardian, June 20, 1979 at p. 2. 
25 Dissenting judgment, paras. 7, 9 (i). 


pe P, Nae ages Corporal Poiihment ki cigrag ll |372] veridtoa Renew 124 
29 P, Newell (od), 4 Last Resort: Corporal in Schools (Penguin 
Education Specials, 1972) p. 23; “ Open Door,” B.B.C. 2, Jan. 28, 1979 (presented 
by tho Soci of Teachers Opposed to Physical Punishment—STOPP). 

80 Newell, supra, noto 30, at pp. 61-75; Timos Educational Supplement, May ô, 
1977 at p. 3. 
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humiliating” to be punished by persons one knows? *! An element 
of humiliation is clearly involved; indeed, is it not this very clement 
rather than the pain inflicted which provides the alleged deterrent 
value of corporal punishment? ** Significantly, of the states parties 
to the Convention, only Britain and Eire retain physical punishment 
in schools. The use of such punishment in children’s homes in the 
United Kingdom is also institutionalised and potentially aberrant.“ 
In either case, it must remain an open question whether the 
humiliation involved attains the level indicated by the court as 
necessary to warrant characterisation as degrading. 

The issue of the use of physical punishment in United Kingdom 
schools is now before the Commission in a series of cases which also 
raise the vexed question of the relationship between parental consent 
and the administration of punishment in schools. To regain 
respect, it is imperative that the Convention organs squarely face 
and convincingly answer the crucial question: is corporal punish- 
Ment administered by teachers in state schools to children and 
juveniles of such a humiliating and debasing character as to reduce 
the victim in status by subjecting him to an indignity incompatible 
with his essential humanity and in excess of the level of humiliation 
and debasement associated with punishment in general? ** 

Were it found degrading, strong opposition to abolition might 
be expected from teachers and their unions.” Compliance with 
such a decision would, therefore, involve practical difficulties. As 
regards Scotland, constitutional and political difficulties might arise 
were devolution on the lines of the distribution of power contained 
in the Scotland Act 1978 ever to become a reality; Scottish education 
would be a devolved subject and any legislation from Westminster 
on this topic without Scottish consent might well be resented.** In 
such situations, it is submitted that positive yet understanding 
supervision by the Committee of Ministers, so lacking in Tyrer, is 
essential if proper respect for human rights is to be secured. 





31 Zellick, tupra, note 11, at p. 668. 

33 Ibid. at pp. 669-670. 

33 The Use of Corporal Punishment in Schools Outside the United Kingdom 
(STOPP leaflet), 

H On this see: Administration of Children’s Homes Regulations 1951, S.I. 1951 
No. 1217; Community Homes Regulations 1972, SL 1972 No. 319; D.H.SS. 
Circular 78/1972. For criticlm seo The Times, Apt. 27, 1978, at p. 4. 

3s Campbell and Cosans v. U.K. (7511/76 and 7743/76), Council of Europe 
Document C(78) 43, Oct. 11, 1978; X. v. U.K. (7907/77) Council of Europe Docu- 
ment B(78) 35. Both cases have been admitted but, in the former case, which 
concerns Scotland, oral hearings on the merits have been held. The other cass 
concerns a school in England. 

36 A test suggested by Zellick, supra, note 11, at p. 669. 

37 Seo, e.g. The Times, Sept. 2, 1977 at pp. 1-2; Times Educational Supplement, 
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38 Scotland Act 1978, s 63, Sched. 10, Group 3. Cf. The Timas, Apr. 26, 1978 at 
p. 19. Arguably this would be so, even given a. 64 (2) of the Act which provides 
that a devolved matter shall not be considered to be such in 
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The decision in Tyrer has begun to contribute to the domestic 
debate on the human rights aspect of physical punishment. In itself, 
this is a significant role for the judgment of an international 
court. With cases on this area in the pipeline, the court may 
eventually have another opportunity to provide a properly reasoned 
judgment, the implementation of which, if positively and under- 
standingly supervised, could provide the catalyst which helps to 
eradicate physical punishment from United Kingdom institutions. 
In both respects, the performance of the Convention agencies in 
Tyrer was not up to the required standard. In the interests of the 
effective protection of human rights, that performance must be 
improved. 

Davip BONNER. 


REVIEWS 


Tue Bar ON TriAL. Edited by R. Hazzı. [Lomdon: Quartet Books. 
1978. 221 pp. Gncłuding index). Paperback £1-95.] 

Tuis timely critique of the structure and organisation of the Bar is eminently 
readable and highly informative. It makes the plea for change in such a polite 
and moderate tone that it could only have been written by products of the 
system it is indicting. The authors are “ eight young barristers who are deeply 
concerned about the future of the English Bar.” Six are still in practice; one 
works in the public sector and one is an academic, 

After a couple of descriptive chapters which are well written and full of 
useful information, the book turns its attention to the controversial subjects: 
pupillage, finding a tenancy, clerks, the work of the criminal bar, women at the 
Bar, and independence and fusion. Those who are familiar with the Hterature 
on the legal profession and who have been following the evidence submitted 
to the Royal Commission on Legal Services will not find much new food for 
thought in the book, but it does collect together the arguments for reorganisa- 
don. There is much common sense in the book. An example is the treatment of 
fusion, where, unlike much other comment on this issue, Robert Hazell, to my 
mind correctly, notes that opposition to any dismantling of the rules that 
keep the two branches of the profession apart is based more upon worries 
about loss of privileged status and fear of competition than rational analysis 
of the competing arguments. 

I have already mentioned the moderate tone of the book. It is described in 
the advertising “blurb” on the back cover as essential reading for those 
“who want to learn at first hand how the Bar really works.” I do not believe 
this book “ takes the iid off” the Bar; after all, if what the authors say at 
page 134 about not appearing in the wrong kind of case if you want to get on 
is true, then too frank an exposé of life at the Bar would amount to pro- 
feesional suicide. Nor does the book deal with the wider issues raised about 
the Bar as a provider of legal services which are canvassed in the reviow 
note of the book at [1979] L.A.G.Bull. 36. Indeed there fs an occasional glimpse 
that the authors themselves have been affected by the “legal socialisation 
process” that narrows lawyers’ perceptions of the role of law. Who, other 
than a victim of the process, could say (at p. 180), “[ffhere is not much 
difficulty in the law concerning children, because the courts have a wide 
discretion in each individual case to do what is best for the child ...”? 


Rosm C. A. WHITE. 


VIOLENCE AND THE FAMILy. Edited by J. P. Martin. [Wiley. 1978. 
369 pp. and index. £11:95.] 


Booxs documenting the fact that the home can be a most dangerous place 
have become rather common in the last few years. The problem is, of course, 
one which concerns social workers, paediatricians, policemen, family therapists 
and countless other professions as well as lawyecs. The majority of books so 
far published have consisted of collections of essays: most tend to have 
concentrated on either wife abuse or child abuse. Martin’s collection contains 
15 essays and most aspects of family violence are covered. There is no cesay 
specifically on the law but logal problems are treated in several parts of the 
book. Margaret May’s historical perspective is particularly valuable demon- 
strating, as it does, how nineteenth-century interpretations of the problem led 
to particular legislative and other responses. The parallels between then and 
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now in both interpretations and solutions are shown by her to be striking. 
May realises that the problem is not one rooted only in lower-class customs 
but in a culture which sanctions the low status of women and children. Not 
all of Martin's contributors do. 

‘This points to what I regard as a weakness in this collection, though others 
may deem it a merit. The book charts no consistent theoretical Hne. Thus, Dr. 
Gayford is once more given the opportunity to present his psychopathological 
interpretation of wife abuse and, though by implication this is criticised in 
many essays in the book, at no point is it subjected directly to criticism. The 
impreasion is created of none of the authors being given a chance to read the 
essays of the others. 

As with many similar collections the standard is variable. So is the style 
which ranges from journalistic to scholarly. Lawyers may find Martin’s own 
pieco “Family Violence and Social Policy” particularly enlightening. He 
points out that family violence is an “ undeveloped and fragmented area of 
social policy” and himself does something to assist its construction. His 
attempt at developing criteria against which to fudge existing provisions is 
usefal, as is his consideration of some of the reports of inquiries into well- 
known cases of child abuse. Among other essays I found particularly instructive 
were Gelles writing intelligently and persuasively as ever about violence in 
the American family and Marsden and McClintock discussing reapectively 
sociological and criminological aspects of the problem. Jordan and Packman’s 
chapter on training social workers to deal with violence is also, I think, of 
considerable interest. Too often social workers have been blamed for failure to 
react to the symptoms of child abuse but, as they point out, panic reactions 
can themseives be fraught with danger. 

There are now four collections available on family violence. One, that 
edited by Eekelaar and Katz (Family Violence, Butterworths)), grew out 
of a congrese organised by the International Society of Family Law. It, 
therefore, not surprisingly, caters for lawyers better than does this volume. 
Borland’s Violence in the Family (Manchester U.P. (1976) ) can, I think, be 
discounted. It does contain a legal contribution but it, by Raisbeck, is some- 
what elementary and the rest of the volume is not particularly exciting. 
The best collection, though now five years old, is still that put together by 
Steinmetz and Straus (Violence in the Family, Dodd, Mead (1974)) who are 
two of the leading American sociologists in the field. It is a reader rather 
than a collection of essays, but as such it is easier to digest. If pushed to 
recommend just one book to those wishing to come to grips with the problem 
of family violence I would unhesitatingly recommend Steinmetz and Straus’ 
reader. Martin’s collection, though, contains much of value and should be in 
every law library. 

M. D. A. FREEMAN. 


FAMILY VIOLENCB: AN INTERNATIONAL AND INTERDISCIPLINARY STUDY. 
Edited by JoHN M. EEKeELaar and SANFORD N. Katz. [Butter- 
worths, Canada. 1978. vii and 572 pp. £11-00.] 


Tas book collects together 37 essays representing the bulk of the papers 
presented to the Second World Conference of the International Society of 
Family Law in Montreal, June 1977. The general theme of violence in the 
family was wide enough to cover many different legal and social issues. Thus, 
while one would expect to find contributions concerning violence between 
spouses and violence against children, and theee do constitute the major 
content of the collection, there are also extremely interesting papers concerned 
with children’s suicide, incest, sibling violence and juvenile murders, On a 
more general level there are essays dealing with the phenomenon of violence 
in the family: thus Anthony Storr in his introduction attempts to put violence 
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in a context of human aggression, which ho argues is both normal and 
necessary, and which when it turns into violence is a psychological mechanism 
for dealing with inadequacies and helplessness. David Gil prefers to see violence 
as a result of the societal structure and argues that only political change can 
allow tho full development of personalities. Murray Straus also argues tho 
social structural position, based on his research into the incidence and causos 
of marital violence. Richard Makman presents a discussion on tho psychological 
mechanisms involved in inter-spousal violence. 

The impressive range of subjects covered by the essays is matched by the 
daunting variety of countries and disciplines represented. There are contribu- 
tions from the United Kingdom, United States, Canada, Australia, Belgium, 
South Africa, India, Denmark, Netherlands, France and West Germany; and 
from lawyers, practising and academic, judges, policemen, sociologists, psy- 
chologists, psychiatrists, psychoanalysts, paediatricians, a doctor and a social 
worker. The rango of geographical, cultural and disciplinary areas however is 
not meant to represent an overview of current developments and thinking in 
the various flelds of concern. It is quite clear that this is an eclectic collection 
of essays, chosen not for their representativences, but simply because the 
writers presented themselves as contributors. The value of the collection is 
therefore not in its attempt to provide the full range of explanations of family 
violence, and descriptions of legal and social attempts to deal with it, for this 
is something which the editors quite explicitly reject. Rather the book is a 
random collection representing a diversity of experience, which is both a 
tribute to the organisers of the International Society of Family Law and 
proof that inter-disciplinary ventures can work. Yet, for all that, the lack of an 
overview is perhaps the book's greatest weakness. One would assume from 
reading the essays on marital wolence, for example, that only England and 
Wales have attempted to deal with the legal tmplications and solutions to the 
problem. According to the Belgian contribution (written in French) the problem 
has not even been recognised by lawyers there. Similarly in the area of violence 
against children, the impression could be got that only the United States of 
America has really come to grips with the problem, although there is an 
interesting contribution from the Netherlands on experiments in family 
therapy. On the other hand there is no United Kingdom contribution on 
child abuse, describing our administrative procedures for reporting and 
managing these cases. 

Despite the eclecticism of the essays and the diversity of disciplinary back- 
grounds it is interesting that one can nevertheless detect certain themes running 
throughout the papers. One is that family violence will continue as long as our 
present social structure exists, in sther words that political and social changes 
are required before violence can be eliminated. The other, perhaps more 
important on a practical level, is that violence in the family needs to be 
decriminalised as far as possible, This point is argued for marital violence, 
child abuse, incest, suicide etc. The possibilities for decriminalisation are 
vividly described in two essays outlining the Family Consultant Service in 
London, Ontario, whereby the police divert cases of spousal and child violence 
to a group of trained counsellors, and in the eesay describing the unfor- 
tunately now defunct Rapid Intervention Project which operated in the New 
York Family Court to give a crisis intervention and follow-up service by 
psychologists, psychiatrists, social workers etc. The belief in the efficacy of 
therapeutic intervention in incest cases is also held by the forensic psychiatrist 
from Canada. Tho only attack to the general belief in decriminalisation comes 
from Ray Parnas. In a very challenging cesay, Parnas, who conducted the 
seminal research on police treatment of domestic violence in the United States 
of America and who once beHeved devoutly in the value of police diversion and 
mediation procedures, now argues that the therapy model has not proved itself 
to be workable and that “only the coercive, authoritative harshness of the 
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criminal process” (p. 190) can prevent the escalation or repetition of violence 
once it has come to police notice. 

It is interesting to note that in another area as well the United States of 
America has come full circle and is now arguing against what has become 
the conventional wisdom. Many contributors, whose countries do not as yet 
have reporting laws for child abuse and neglect, argue from the United States’ 
experience the value of such laws. Yet it is the American Albert Solnit who 
argues that reporting laws there have failed to deliver the goods, in that the’ 
back-up social services to deal with the cases once reported were simply 
inadequate. He thus takes the cynical view that reporting laws “ were intended 
mainly to safeguard the conscience and legal vulnerability of our adult 
society ” (p. 246). 

In a collection of essays so large and diverse as this it is difficult for a 
reviewer to do full justice to many excellent essays, many of which have 
not even been mentioned in this review. It is also difficult to make the point 
that some of the papers appear trivial and trite. In this context for example 
Suzanne Steinmetz’s discovery from extensive research that younger siblings 
use physical violence (defined as throwing things, pushing or hitting) more than 
older siblings, and that most young families use violence to resolve conflicts 
is hardly earth-shattering. More worrying is her assumption from this, but 
based on no evidence, that sibling violence “prepares them to use physical 
violence on their spouses to resolve marital conflicts ” (p. 463). 

The conclusion must be that on the whole the essays reach a very hi 
standard. Certainly the legal contributions, on which this reviewer is qualified 
to comment, display an impresaive understanding of the legal problems and 
the social context in which they occur. The book, however, which is both very 
good valuo for money and very nicely produced, is not for beginners in the 
field. Many of the essays assume an understanding of the general problem, 
and concentrate on fringe issues. The final tribute must go to the editors. 
In a collection so disparate and often disconnected as this, the contributions 
of the editors in their introductions to each of the five sections are both 
excellent and invaluable. They have managed to distil the essential themes in 
the essays with great clarity, and more than that, have been able to draw 
together the arguments and viewpoints in a way that helps the reader to relate 
one essay to another. The editors’ introductions may turn out to be the most 
useful contributions in the book. 

SUSAN MAIDMENT. 


Tae Mopsen Law oF FAMILY Provision. By Jonn G. Ross MARTYN. 
[Sweet & Maxwell. 1978. xiv + 90 pp. £3:00.] 


The Modern Law of Family Provision is little more than a commentary on 
the Inheritance (Provision for Family and Dependants) Act 1975, which re- 
forms and codifies the law on claims by family and dependants for reasonable 
provision out of the deceased’s estate on testacy or intestacy. The Act was 
passed as 2 result of tho Law Commission’s proposals (No. 61: Second Report 
on Family Property: Family Provision: on Death, 1974), which were part of 
its larger examination of matrimonial property law. 

The Act has introduced some basic changes in the law. Thus persons treated 
as children of the family, and persons who were being wholly or partly main- 
tained by the deceased at the date of his death (e.g. cohabitees) may now 
apply; the surviving spouse may now claim financial provision from her hus- 
band’s estate according to rules very similar to those which apply in the 
divorce courts; and the power of the courts to re-write wills, which they have 
had since the Inheritance (Family Provision) Act 1938, now extends to 
intestacy as well. 

The book itself contains 90 pages, 22 of which constitute the statute. Alo 
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included In appendices are R.S.C.,, Order 99 (annotated from the Supreme 
Court Practico 1979), Practice Notes, C.C.R. Order 45A, and High Court pre- 
cedents. The actual text only runs to 48 pages. It provides a detailed discus- 
sion of the sections with liberal references to the Law Commission’s proposals 
on which they are based, Since the book was completed in July 1978, it was 
only possible to include the first reported caso under the Act, Re Wilkinson 
[1978] 1 All E.R. 221. Since then there have been two further reported cases, 
Re Coventry, The Times, November 14, 1978, and Re Christie [1979] 1 All 
ER. 546. 

According to the publisher’s blurb 500 applications under section 1 of the 
Act were made in 1977, although most were settled before reaching court. 
(The Judicial Statistics 1977, Cmud. 7254, 1977-78, report only 51 applications 
to county courts and district registries. The adequacy of the official statistics 
is once again in question), It may be, again according to the publishers, that 
this little book “ will be welcomed by solicitors, banks and counsel who are 
concerned with the drafting of wills and the administration of estates.” On the 
other hand in view of the present paucity of reported cases on the Act this 
reviewer wonders whether this book really provides anything more than does 
the excellent annotated Current Law Statutes, In addition, on the author’s own 
admission, this book forms part of the forthcoming new edition of Williams 
and Mortimer, Executors, Administrators and Probate, to which surely most 
practitioners will have access. 

Ultimately to anyone who knew the background to the Act, and has read 
the statute for himself or herself, this book adds little. 


Susan MAIDMENT. 


Lanp Options. By D. G. Barnsizy. [Oyez Publishing Limited. 
London. 1978. xlix and 301 pp. (including 13 pp. index). Hard- 
back. £15-00.] 


In theee days of inhibiting inflation of book prices it is heartening to see the 
production of a new legal monograph, especially on a topic that has long 
called for a comprehensive treatment beyond the scattered, piecemeal and 
incomplete discussions to be found in the real property and conveyancing 
textbooks. When the author of the monograph is the same as of Conveyancing 
Law and Practice the welcome to the book will be all the warmer. Nor will 
that welcome be undue: the meticulous care, great soundness and clarity that 
characterised the textbook are apparent throughout the new work. 

Some of this reviewer's non-property law colleagues on secing the book 
expressed a measure of surprise that there should be so much on the subject as 
to warrant filling 300 pages. Yet a reading will quickly confirm that there is no 
padding and that the appreciable number of repetitions of treatment in the 
different sections of the book, balanced sensibly by supporting (or occasionally 
alternative) cross-references, are not only justified but distinctly helpful. The 
work is in fact one of the publishers’ Property and Conveyancing Practitioner 
series and more cross-reference could be acutely frustrating to the busy lawyer 
consulting it on a particular topic. However, even for the student and the 


appreciating the technical consequences of the propositions he puts forward. 
‘The coverage of the book is wider than just options to purchase and options 
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to renew, prominent though those two species romain amongst the others. 


(break clauses) and testamentary options cach merit a thorough chapter, and 
so also, perhaps a little surprisingly at first, do rent review clauses (with 
United Scientific Holdings Ltd. v. Burnley B.C. fortunately decided in the 
House of Lords in time to take its dominant part in tho treatment). 

On the other hand, directly statutory options such as the tenant's rights 
under the Leasehold Reform Act 1967 and Part II of the Landlord and Tenant 
Act 1954 are not within the ambit of the work. This seems a very sensible 
dividing line—the Housing Act preemptions do depend on the vendor 
authority’s decision to include the necessary provisions in the deed, not on the 
statuto itself. Accordingly, despite several special rules and features, such 
rights of pre-emption do share an essential nature and many aspects with 
their purely contractual brothers, whereas the 1954 and 1967 systems rest on 
statutory, not documentary construction (and, of course, are each covered by 
existing monographs). 

The value and importance of another special chapter—Chapter 5 on options 
and tax—will be immediately recognised by anyone who has had experience 
of the complexities options have undergone, especially under the more recent 
tax systems such as Capital Transfer Tax and Development Land Tax. In this 
chapter, as in its predecessor on the exercise of options, the author is perhaps 
at his very best and any practitioner would ignore the many vital points 
(whether clearly practical or seemingly academic) and sensible admonitions 
at his peril. It is also typical of the work that the existence of the taxation 
chapter has not precluded the insertion of revenue issues in other chapters 
where relevance and completeness demand it. 

Naturally every reviewer will find some points to challenge and some over- 
stressing or under-emphasis to regret. Thus in the otherwise valuable and 
interesting chapter on testamentary options this reviewer would have wished 
for a deoper and wider discussion of the nature and general context of these 
highly idiosyncratic entities—in particular, the conceptual problems associated 
with the beneficiaries’ lack of specific property rights during the period of 
administration (as illustrated in Commissioners of Stamp Dutles (Queensland) 
v. Livingston and Eastbourne Mutual B.B.S. v. Hastings Corporation). 

Again, in the work where the author is wisely at pains to reiterate in each 
relevant context any rule that could have practical effects, it seems strange that 
an unwary reader might well gather that an option granted by deed but 
without consideration will command the same remedies, particularly specific 
performance, as one that Is given for consideration. 

Tho book sems to show this reviewer at least that the author has been 
readier to speculate and to propound questions and to suggest answers than 
he was in Conveyancing Law and Practice, and very profitably so for the 
reader. Moreover, it is perhaps in this area rather than that of detail that issue 
can most properly be taken. For instance, on page 144, it is indicated that a 
right of pre-emption that is purely personal and thus creates no interest in land 
does not need writing under section 40 of the Lord of Property Act 1925, 
but surely this shows a conceptual misunderstanding? The party pre-empting 
will on exercise of his option have to show a writing signed by or for the 
offeror, just as in an ordinary contract for sale that contains a stipulation 
confining the agreement to the parties themselves thero must still be written 
evidence for section 40. 

The author also stresses at some length that an option, even when not a 
personal right, is a chose in action and so subject to the régime for assignment 
imposed by section 136 of the 1925 Act. As a consequence there is much play 
on the need to give notice to the “debtor ” to perfect assignment. Yet the basis 
for the proposition (p. 59) is the non-land decision in Warner Bros. Records Inc. 
v. Rollgreen Ltd. (where, of course, the option was clearly a chose in action) 
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by the assignee even in the absence of notice? The author himself, a fow pages 
later (p. 63) states that an option in gross “ creates an equitable interest in the 
nature of realty.” It is, of course, conceivable that a right to damages (other- 


play unless Walsh v. Lonsdale could be used to cover the difficulty, but the 
whole issuo is scarcely one that justifies categorical answers. 

That said, not least of the work's virtues is the way in which it can spark 
off speculation in a reader in fully familiar territory in a totally novel direction. 


Settled Land Act 1925 could not be used so as to take personal advantage 
of the option (provided, of course, the trustees aro paid as capital money 
whatever value the option had for the estate)? 

To sum up: this is a work that all conveyancers (and, indeed, all tax 
lawyers) should have in their libraries for constant consultation and that 
students should be warmly encouraged to read to see how the principles they 
learn operate in a fast-moving area of the law with profound commercial 
consequences. Both author and publishers aro moreover to be congratulated 
on matching tho worth and attractivences of the content with a pleasing and 
manageable format with very few misprints. 

A. M. PRICHARD. 


WILL PRECEDENTS AND CAPITAL TRANSFER TAX. By D. T. Davæs. 
[1978. Butterworths. pp. 213 and xxi. £11-00.] 


Tho CTT considerations in drafting wills themselves are not far-reaching in 
practice on the actual cantent of the Will More importantly the occasion of 
drafting the Will enables the practitioner to consider the overall position of 
the client and to advise on how to take advantage of the various reliefs and 
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beneficiaries. 

Turning to tho precedents, the author is to be congratulated on his approach 
to the problem of the gift by the testator of his own house and his interest in 
that house, All the precedents provide for the testator having sold the house 

his 


and the testator’s recollection may be Imperfect. 
Other precedents adopt an approach that compels the draftsman to think 


grandchildren. 

At p. 104 it is suggested that the provision for a will to be made in con- 
templation of marriage should have a time limit on the period in which the 
marriage should take place. 

At p. 106 the author refers to the DHSS leaflet entitled Practical Problems 
following on Death. Also very informative and helpful in the same context is 
“What to do when someone Dies” published by the Consumers’ Association. 

Unfortunately many practitioners probably feel that as amendments have 
dealt with difficulties relating to survivorship and precatory trusts, there is 
little enough to worry about in drafting wills as a result of the CIT legisla- 
tion. Reference to gifts being free of capital transfer tax and a predilection 
against life interests to spouses may seem to be the most positive results. 
Consequently minor adjustments to the office precedents and reliance on refer- 
ence to Willlams on Wills if something appears unusual may be the order of 
the day. A new approach based on a reading of Davies (text and precedents 
combined only comprise some 200 pages) will benefit practitioner and client 
in bringing increased awareness of the areas where CIT does impinges and in 
updating some of the outdated and anachronistic language still used by 
draftsmen, 

R. D. G. Marson. 


SHIPPING Law. RospertT Grog. [Concise College Texts, London, 
Sweet and cM. 1978. xviii and 261 pp. {including index). 
£5:25.] 

In the preface to his book Mr. Grime states that “ shipping law has still to be 

understood and practised by practical men and women, many of whom would 

never describe themselves as lawyers. In such circumstances short introductions 
to complex matters, dangerous thongh they may be, have a distinct part to 
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play.” In his book, the author provides an introduction to the complex subject 
of shipping law. However, he takes care to ensure that for readers who are not 
lawyers, the dangers of short introductions are obviated, first by explaining 
clearly in their context any basic legal concepts which it is necessary for the 
reader to grasp in order to understand the specific principles of shipping law, 
and secondly, by providing sufficient detail on each of the topics covered to 
eradicate the dangers of oversimplification. The result is a useful and well- 
written introductory volume which clearly explains the basic principles of the 
subject, 

As befits a book of this nature, the author adopts a narrative approach, 
inserting very littl comment and critidam of the law. He concentrates on 
explaining the principal legal provisions in each area, describing where neces- 
sary tho practical and factual background against which these legal rules 
operate. 

Tho book is primarily intended for readers who do not have a basic 
knowledge of the law. Therefore the first chapter is devoted to laying the 
necessary foundations for what is to follow. A concise explanation is given 
of the English court system, setting out the functions and jurisdictions of the 
various courts, especially the Admiralty court, and explaining the alternative 
system of arbitration. The main elements of the doctrine of precedent are also 
explained. It is, however, somewhat surprising that the provisions of the 
Arbitration Act, and in particular the case stated procedure,! are dealt with in 
very little detail, and that out of date figures are given in reepect of the 
jurisdiction of County Courts, 

In the remaining nine chapters, the author deals with the general principles 
telating to the three main areas of shipping law, namely Admiralty law, 
carriage of goods by sca, and marine insurance. The greater proportion, seven 
chapters of the book, is devoted to Admiralty law, which, despite some 
omissions, ls covered thoroughly and well. Mr. Grime begins his discussion 
of this area with an explanation of the role of public control in shipping 
matters, first through the registration system and secondly in the realms of 
control of safety standards. He then moves to the ship as private property, 
dealing with the law relating to the sale and mortgage of vessels and the 
circumstances in which liens attach to ships. In this context, when considering 
the exclusion of terms implied by the Sale of Goods Act into contracts for the 
sale of vesels, one would expect to see a consideration of section 6 (3) of and 
Schedule 2 to the Unfair Contract Terms Act 1977, which is unfortunately 
lacking. Also, although it is noted that claims under liens are paid prior to 
mortgages, no consideration is given as to how the various types of maritime 
lien rank in priority inter se. Chapter 4 is devoted to the law relating to master 
and crew, particular attention being pald to the aspects of employment law 
which are peculiar to those employed at sea. The application to ship's crews 
of employment legislation primarily intended for those engaged in shore-based 
work is also considered. 

As one would expect in a book of this nature, a considerable amount of 
space is devoted to the law relating to collisions at sea. Chapter 6 contains a 
detailed explanation of the new collision regulations, outlining in context the 
changes which have been made and highlighting some points where the 
regulations are still inadequate. The succeeding chapters consider matters 
which ariss from collisions and other shipping accidents, such as liability for 
collision damage and the salvage of vessels and cargo. The topical question of 
marine pollution is dealt with in Chapter 9. 

Regrettably the author devotes only one chapter to each of the other main 
branches of the subject, Carriage of Goods by Sea and Marine Insurance, 
There is no doubt that the book suffers somewhat from the comparatively 





1 The law as to this has since been amended by the Arbitration Act 1979, which 
came into force on August 1, 1979. 
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brief treatment given to these two important areas of law. For example, the 
author mentions in his preface the impact of containerisation on the shipping 
industry, but it receives little coverage in the chapter concerned with the 
carriage of goods. 

Despite the fact that criticisms can be made of this book, the omissions 
do not really detract from its value as an introduction to shipping law, an 
area of Jaw where a dearth of introductory books exists. It is a volume which 
looks at the subject in its modern context, devoting little space to concepts 
which, although interesting, have been rendered obsolete by modern technology, 
for example bottomry and respondentia bonds. The author also takes care 
to set out impending changes to the law and takes account of extra-legal 
matters which supplement the inadequacies of legal rules, such as the agree 
ments by tanker owners and oil companies to compensate for the cost of 
cleaning up oil pollution. 

The book is primarily intended for those preparing for the mates, masters 
and extra masters certificates, but it should not be overlooked by a law 
student secking a concise, readable and reasonably detailed introduction to the 
subject. 

K. S. GODDARD. 


A MANUAL OF Unirep Kincpom OL AND Gas Law. Edited by 
Terence Damntirs and G. D. M. WitLouassy. [London : Oyez 
Publishing. £40-00.] 

Inpusrey accounts of “the challenge of North Sea oil and gas” have stressed 

the point that new technology had to be developed for the harsh North Sea 

environment, In similar fashion North Sea petroleum has forced British law 
to develop in new directions. In their Manual Professor Daintith and Mr. 

Willoughby and their four collaborators offer a variety of legal perspectives on 

United Kingdom Of and Gas Law. The authors have provided a valuable 

and pioneering text on the legal ramifications of the major British economic 

development of recent decades. 

The history of British petroleum law indicates that law follows economic 
development. The decision to continue the régime of the Petroleum (Produc- 
tlon) Act 1934 through the early rounds of off-shore leasing in the 1960s is 


the changes were les a matter of party politics than the fact that the British 
North Sea had changed from unproven area in 1965 to a source of substan- 
tial petroleum wealth in 1975. The decisions facing the Government of the 
early 1980a will be influenced by the need to stimulate exploration for new 
fields and to control production from discovered fields. 

The 500 pages of the Manual are divided between text and relevant docu- 
ments. The latter and larger section provides most of the major statutes and 
regulations well annotated by the authors, The significant part of the work 
is the first five chapters of descriptive text. The chapters study international 
and United Kingdom oil and gas law, licensing, the regulation of licence 
operations (including pollution concerns), land acquisition and use for onshore 
operations, and taxation and other financial concerns. The chapters are well 
researched and organised. Capable editing has avoided the needless repetition 
often found in multtauthor works. 

The authors are descriptive and avoid participation in the debates over policy 

such issues as auction versus discretionary leasing, the role of the 

British National Oil Corporation, the effect of new tax policies on investment 

decisions, and devolution. While the authors’ detachment follows traditional 

rama form, the reader would enjoy the occasional paragraph of hard 
ysis. 


background material is needed to make discussions of international law, choice 
of law, and tho petroleum revenue tax of maximum value to the non-lawyer. 
Similar objections (and the forty pound purchase price) may discourage student 
readers, 


Developments since the 1977 publication date suggest that a revised edition 
or at least a supplement to the Manual would be valuable. The emergence of 


Butterworths. 1978, xav and 732 pp. including index: $A2I 


Board and Mr. Kerry Packer's World Series Cricket; and from the Trade 
Practices Tribunal has flowed a steadily growing stream of case law, with 
judgments that offer a fascinating picture of the marketing structure and 
techniques of different Australian industries. - 
The exposition of this field of law is particularly hazardous for textbook 
writers, for monopolies, mergers and restrictive trade practices legislation 


additional burden of making it suitable both for the businessman and his 
professional advisers, In view of the breadth of the subject, they have achieved 
a considerable measure of success, but clearly have not found it easy to settle 


complex constitutional issues which seem to be raised by almost every federal 
enactment) and basic concepts and definitions, The authors bring to those a 
searching eyo and a wido range of illustrative material. The natore of com- 


1974 Act. Yet this part of the book could usefully be expanded, for it repre- 
seats the foundation for much that is to follow. In later chapters on mono- 
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polies and mergers, exclusive dealings, resale price maintenance and price 
@iscrimination, the analysis of the statutory provisions is admirable, but in each 
caso the treatment suffers from an inadequate preliminary description of 
typical trade practices and forms of abuse, This is not to say that the book 
omits descriptive material on these matters; the problem for the reader is 
that it is given in rather fragmented form in the course of analysing specific 
sections and definitions. Thero are various ways of overcoming this problem. 
One is to provide, as a lead-in to the statute, a general survey of the different 
forms of restrictive trade practices and abuse of market power and a description 
of the ways in which these are organised. Another, exemplified by A. D. Neale's 
brilliant study of the American anti-trust laws, is to take each form of statutory 
provision in turn and weave around it a full description of the abuses against 
which it is aimed, with a few illustrative cases set out at length. In the book 
under review, the authors have instead opted for a word-by-word and phrase- 
by-phrase analysis of each section of the Act, and though the individual 
branches of the statutory tree aro thereby illumined, the reader's perception 
of the mischief against which the statute is aimed becomes obscured. 

This is the only serious criticiam that can be levelled against the new edition. 
In their analyses of the statutory definitions the authors draw on an impressive 
field of sources from many different branches of law, including contract, 
property and taxation. The treatment of decisions of the Trade Practices 
Commission and the Trade Practices Tribunal is both thorough and compre- 
hensive and there is a constant use of comparative material, in particular 
American case law. A full 272 pages are devoted to consumer protection, a 
fleld which in recent years has become dominated by public law. The forms 
of trading abuse dealt with in this part of the book will be familiar to English 

selling, referral selling, misleading claims and other false 
trade descriptions. As in this country, the Australian legislature has become 
increasingly concerned with product safety; and the pattern of control estab- 
lished by the Trade Practices Act is not dissimilar to our own Consumer 
Safety Act. But for onco the Australians have missed a trick. The Trade 
Practices Act empowers the Minister to publish a notice in the Commonwealth 
Gazette declaring goods to be unsafe. In this country we are more parsimonious 
and make the supplier advertise the warming at his own expense and the 
Secretary of State is free, if so minded, to require a full-page advertisement 
in every newspaper in the land, leaving the hapless offender to pick up the 
bill. 


There is much in this volume that will be of assistance to the English lawyer 
in grappling with his own legislation and case law, and no-one seriously 
interested in tho subject should neglect to purchase a copy. Do not, however, 
expect to be able to rush out and buy one. If past experience of Australian 
law publishers is anything to go by, they will belatedly havo sent one copy to 
cover the requirements of the whole of the United Kingdom; and that lonely 
volume will no doubt be left to blush unseen in some remote depot far 
from the madding crowd. Perhaps one day they will not only publish books 
but even try to sell them. 

R M. Goons. 


PRINCIPLES OF SENTENCING: The sentencing policy of the Court of 
Appeal Criminal Division. Second edition. By Davin Tuomas. 
[London: Heinemann. 1979. li and 410 pp. (including table of 
cases and index). Paperback £7-50 net. ] 

Davip Tuomas created the subject, the principles of sentencing. He systematic- 

ally studied, collated, rationalised, the judgments of the Court of Appeal and 

“ discovered ” the " principles.” Whether the judges were consciously applying 
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pinciples and we did not know about it, or whether they were unconsciously 
applying principles, or whether David Thomas is rationalising ex post facto, 
making “ principles ” out of a haphazard myriad of Isolated instances, bringing 
order out of chaos, we do not really know. What is certain is that in recent 
years the judges have frequently consulted the first edition, openly or surrep- 
titlously, and thus for the first time in history some sort of systematised and 
systematic communication of information has gone out to the judiciary. 

` The second edition is not so much a second edition as a new book, a study, 
on the lines of tho first edition, of all the decisions in the 1970s since the 
publication of the first edition in 1970. 

The whole thing is a marvel of scholarship. Thousands and thousands of 
cascs carefully analysed. Principles extracted. Trends perceived and analysed. 
Inconsistencies exposed. A vast mass of material has been most expertly syn- 
thesised, and the quintessence presented in a most compact, lucid and readable 
manner. The judge must make the primary decision, tariff sentence or indivi- 
dualised sentence. The tariff is analysed in great depth, by way of general 
principles, specific offences, and mitigating factors. The individualised sentences, 
the non-custodial sentences, are fully analysed, and also the special sentences 
for young offenders and the mentally ill and the serious and persistent offenders. 
Fines, disqualification, and deportation complete the exercise. Finally comes a 
section on the procedure in sentencing. 

The benefits of this book will be immense. The solicitor advising the client, 
the advocate addressing the court, the clerk advising the magistrate, tho 
sentencing judge, the prisoner himself having given notice of appeal against 
sentence, counsel advising on appeal, the judges in the Court of Appeal, all 
will inevitably, and rightly, use this as the common point of reference. There 
is no alternative or substitute or rival 

The book conforms to high academic standards. It will be indispensable in 
courses on sentencing. Law students will learn how to approach sentencing 
within a framework of analysis and principle, instead of “common sense” 
and a few leading cases. Training for the judges, now at last being recognised 
as necessary and desirable following the Report on Judicial Training and 
Information by tho Lord Justice Bridge Committee, will be greatly strengthened 
by tho availability of this. It will be required and essential reading It will in 
itself make a whole course of critical discussion. 

The book has some defects, or perhaps one should say limitations, and 
perhaps to be fair one should say lmitations which are either unavoidable 
or imposed upon himself by the author. The text is terribly compressed, 
indeed an analysis of thousands of cases has to be. The exposition has to be 
very selective, A lot of the text is taken up with the tariff, the proper or 
normal length of the prison sentence, three years for that, six years for that, 
a bit Jess for this and that mitigating factor. This can be a somewhat barren 
exercise. In an area of logal activity in which cases differ so widely, the 
judicial discretion is largely unfettered, the judges are subject to little 
constraint, and the Court of Appeal itself tends to see only the unusual or 
excessive cases, and then tends to say that although they might have given a 
bit less they can see no error in principle, one wonders at the utility of trying 
to rationaliso the whole tariff business (if indeed it really exists). The tariff as 
approved by the Court of Appeal appears to be much more severe than that 
normally applied in the Crown Court. Prison sentences in England are said 
to be higher per thousand population and more severe than any other country 
in Europe. Working “downwards” or “backwards,” as it were, from the 
Court of Appeal David Thomas necessarily has to be very selective and tho 
Court of Appeal is anyway really principally concerned to curb any abuses or 
excesses or serious stepping out of line by the sentencing judges, with the 
result that he is often unable to give a great deal of positive systematic 
comprehensive guidance to the sentencer faced with a typical sentencing 
situation or wondering what sort of factors ought to be taken into account in 
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identifying a particular type of offender or in applying a particular type of 
sentence. David Thomas gives no criminological material at all, so the judges 
are really feeding upon each other, feeding upon the tariff of x years as laid 
down by the senior judges in the Court of Appeal. Academic and other writers 
on sentencing will find no reference to any of the articles and literature. 

What the magnificent work of David Thomas has done, in these two 
magnificent books of his, is starkly to reveal the inadequacy of our whole 
system of sentencing and sentencing appeals. The Court of Appeal hears 
thousands of appeals every year, the hearing is usually fairly short, the 
judgment is usually extempore and short, and little is done to identify those 
cases raising important matters of principle, and to give more lengthy 
consideration and reflection, e.g. in a full court, to them. Although a transcript 
of every judgment is kept in the Court of Appeal office, very few of the 
judgments are reported in full, just a few in the Criminal Appeal Reports, 
and a dozen or so summaries, with illuminating comment by David Thomas, 
appear every month in the Criminal Law Review. The Justice of the Peace 
also now publishes summaries of recent sentencing decisions. There is no 
special series of sentencing reports, and only the occasional review article 
taking stock of new developments, not surprising perhaps in view of the 
paucity of readily available materlal The Home Office Research Unit (HORU) 
and the other research bodies have done very little in the sentencing area. 
It has been left to the initiative and industry of David Thomas patiently to 
compile an index of all the cases. And now apparently HORU has withdrawn 
the small grant which enabled him to maintain his index of cases. 

Sentencing needs a proper series of reports, an encyclopedia, properly 
funded rescarch, and regular bulletins, such as the Bridge Committees recom- 
mended. If the basic sentencing material were available, the trained and 
experienced fudge could then hopefully get the sentence right at the sentencing 
stage. If the important cases could be singled out by the Court of Appeal for 
proper consideration in depth the evolution, consciously, of sentencing 
principlea would be more plausible and compelling and just. 

In the old days the sentencing judge had little to go on apert from his own 
experience and what he could glean at circuit meses and Inn dining table. 
Now at least he has the work of David Thomas. Perhaps in the 1980s 
Government will provide him with all the tools he ought to have for this 
most responsible task. 

Perhaps also Government could set about providing some sentencing 
guidance, as in the American model penal codes. Is it really sufficient today 
just to set the statutory maximum (which means very little) and then just 
leave it to the judges to pass the sentence and to the Court of Appeal to 
exerciso a supervisory role, all largely in secret conclave, apart from the 
superb pioneering, crusading and rationalising work of David Thomas? 


ALEC SAMUELS. 


LAW-AND-ORDER News: AN ANALYSIS OF CRIME REPORTING IN THE 
BarrisH Press. By STEVE CaTBNALL. [London: Tavistock Pub- 
lications. xiv and 288 pp. (inc. index). £8-00.] 

Justice AND JOURNALISM: A STUDY OF THE INFLUENCE OF News- 
PAPER REPORTING UPON THE ADMINISTRATION OF JUSTICE BY 
MAGISTRATES. By Marsorr Jones. [Chichester and London: 
Barry Rose Publishers. 180 pp. (inc. index). £3-50.] 

THs main component of the typical study of the reporting of crime in news- 

pepers has been content analysis. The proportion of space devoted to crime 


has been compared with that devoted to other categories of news; the propor- 
tion of space devoted to certain categories of crime has been compared with the 
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proportion of all crimes known to have been committed that fall into those 
categories; the proportion of space devoted to crime at one time has been com- 
pared with that devoted to it at another and both have been compared with the 
actual amount of crime known to have been committed at each time. From 
such data wo are often invited, if not expresaly then by implication, to infer 
that newspapers present a distorted picturo of the world which is accepted as 
gospel truth by their gullible readers, who think, for example, that far more 
murders and sexual offences are committed than theft or that robberies are 
increasing when in fact their numbers are static or on the decline. Exactly 
why reality should be distorted in the particular way that it is is never very 
convincingly explained. The development of near universal literacy following 
on the 1870 Education Act, the development of popular journalism in tho 
Harmsworth press around the turn of the century, and the extension of 
monopoly capitalism to the newspaper industry and the change from depen- 
dence on subscription to advertising revenue, for example, all feature in 
explanations, as does the traditional conception of what constitutes “news,” 
though journalists’ unchanging inability to elucidate that concept any further 
means that to refer to it is merely to ask the same question in another way. 
Whatever factor is invoked, however, there is always a loose connection, even 
a link completely missing, in the chain that links it to the particular distortions 
of reality to be found in the press. 

Chibnall’s book is in pert an attempt to confront this problem, and although 
I think the solution to it finally chides him, as it hes far less sensitive commen- 


from the start, in that his interest is Hmited to the reporting of sensational, 

that make headlines in the national newspapers and to the 
elite—but, as we know from Tunstall’s work, low-status—Fleet Street crime 
Teporters, no more than 25 in all, responsible for it. This automatically 
excludes the type of crime news that most people probably read, namely that 
about the hum-drum crime reported in the local press. One can see that to 
extend Chibnall’s methods to the local press would be a mammoth under- 
taking. Chibnall’s theoretical justification for so limiting his inquiry is that the 
work of the specialist national crime reporter is a paradigm example by means 
of which to demonstrate the connections between class interests and news. 
Indeed it is fair to say that tho tradition within which he sees himself working 
is that concerned with the sociological study of Communications rather than 
that concerned with the study of Crime. 

In the course of his discussion Chibnall presents a convincing and original 
analysis of the constraints on crime reporters and of the symbiotic relationship 
that exists between them and their primary sources of information, individual 
detectives. Though the latter are the stronger parties in this partnership, the 
reporters are not completely without bargaining power, and Chibnall sets an 
examination of the nature of this relationship and how it determines the types 
of news stories that are written against an historical account of the develop- 
ment of the specialist crime reporter and the tactics employed by the Metro- 
politan Police to “ accommodate ” him. The study of the relationship between 
reporter and source of information is the best part of the book, and is more 
fully developed in Chibnall’s article at (1975) 9 Sociology 49-66. The book 
also contains a useful chronological account of the treatment by the national 
press of sensational crimes between 1965 and 1975 and a chronological list of 
events relating to crime news from 1945 onwards. It hardly needs saying that 
the juxtaposition of contemporancous events in this way is not the demonstra- 
tion of the less than fortuitous relationship between them that is implied by 
such a presentation, nor docs Chibnall’s commentary on the development of 
the theme of the Violent Society in the procession of news stories through the 
1960s do much to substantiate it. 


In his account of tho development of the specialist crime reporter, Chibnall 
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points out that originally crime news was court news. If the distinction 
between court and crime reporter is not marked in Marjorie Janes’ book, it 
ts probably because it is not really marked among reporters working for local 
newspapers, One factor to which Chibnall does not refer in explaining why the 
specialised crime reporter came to be distinguished from the court reporter is 
the restriction that came to be placed on the uninhibited reporting of court 
proceedings. The study of this process is one of the main strands of Jones’ 
examination of the relationship between reporters and the magistrates’ courts. 
The main theme of her analysis ts that a relationship in which a responsible 
press watched over an irresponsible magistracy and genuinely served the 
interests of justice by uniform reporting has changed to one in which a 
depleted and irresponsible press attend upon a responsible magistracy. Jones 
sees the press of the eighteenth and nineteenth centuries both as important cogs 
in the operation of deterrence and as watchdogs of justice at a time when 
untrained justices, unacquainted with the presumption of innocence even as an 
abstract principle, administered “‘ justice ” to unrepresented defendants. Now, 
sho argues, legal aid, appeal courts, and a stricter regulation of proceedings in 
magistrates’ courts have reduced the importance of the local prees’s watchdog 
role even as economk conditions in the newspaper industry have reduced its 
ability to fulfil it; and the penalty of publicity has come to be unjustly, because 
haphazardly, inflicted in a manner quite out of keeping with contemporary 
ideas about the individualisation of punishment. 

There is a great deal of interest in Janes’ book, the upshot of which is to 
pose a series of questions, both to newspapers and to society at large, about 
the functions which newspapers should be discharging. The questions are ones 
which make immediate sense to adherents of the “ Hberal consensus” which 
Chibnall identifies as the Ideology which informs the work of the press. Of 
special importance is Jones’ demonstration of the woolly thinking that lies 
behind claims, constantly made both by pressmen, and others, that the press 
has a duty to report court proceedings and her exposé of the ignorance about 
the work of local newspapers in the magistrates’ courts which has been shared 
by officlal committees which have had occasion to investigate and report upon 
matters relating to this. One of the questions suggested by her consideration 
of the deterrent effect of publicity is whether courts should not have a budget 
for the purpose of inserting reports of their proceedings in the local press when 
they want to ensure that publicity is accorded to them. The Bread Act of 
1836 and the Adulteration of Seeds Act of 1869, for example, empowered 
magistrates to secure such publicity for persons convicted under those Acts 
and to recover the costs from the offenders themselves, 


STEPHEN WHITE. 


RicaTs OF Privacy. By Joan H. F. Smarruck. [Skokie, Ilinois: 
National Textbook Company in Ponpeio with the American 
Civil ii Union. 1977. xvi 210 pp. Gncłuding index). 
£4-00. 


Tae Law or Privacy IN SOUTH AFRICA. By Davip JAN McQuorp- 
Mason. [Cape Town: Juta & Co. Ltd. 1978. xxxviii and 272 pp. 
(including index). R32-00.] 

Enoiisu lawyers occasionally look longingly at the Civil Law systems. Broad 

principles and general concepts, eschewed in the main by the common law, 

appear to facilitate the peiniess resolution of intractable problems. But do 
they? The alleged failure by our law adequately to protect the individual’s 

“ privacy ” is perenially lamented. Seven years have passed since the Younger 

Committee advanced its modest proposals for legislative action. Five years 

ago the Law Commission’s Working Paper on Breach of Confidence proposed 
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statutory clarification of this remedy by which the Younger Committee laid 
to much store as a potentially useful means of protecting privacy. Last year 
the Lindop Committee on Data Protection proposed legislation to control 
computer data. Three abortive bills have sought to amend the law. Nothing 
has happened. Had the English law, it is sometimes urged, taken the 
imaginative leap in the wake of Warren and Brandeis (who saw, in the English 
cases on copyright and breach of confidence, the germ of a general “right 
to privacy ”} our law, like that of America, would effectively safeguard this 
right and liberty. 

This is a shallow view. “ Privacy,” it must be conceded is “protected,” to a 
greater or lesser extent, on the Continent and in the United States, but the 
conceptual disarray and confused analysis that characterise this branch of the 
law ought to give us some consolation, for at least wo have the opportunity to 
legislate afreah. The French droit de la personnalité, the German persönlich- 
kettsrechis, and the Roman-Dutch actio injuriarum which protects the indi- 
vidual’s dignitas, apparently provide large wings under which the concept of 
Privacy may be happily accommodated, But what is this concept? What 
activities constitute its invasion? The answers are far from convincing. The 
central problem of defining “ privacy” remains and thero is nothing to suggest 
that these legal systems, any more than the English or American, have even 
begun to resolve it. 

In the case of the United States it has not been for want of trying. The 
subject of “ privacy” has atracted a prodigious literature. And in recent years 
the Supreme Court has identified in the First, Third, Fourth, Fifth, Ninth and 
Fourteenth Amendments to the Constitution a “ right of privacy ” which it has 
set alongside the traditional civil liberties guaranteed by the Constitution. 
Yet this “right” has grown so large (embracing, without difficulty, matters 
as diverse as abortion, obscenity and long hair) that it has become synonymous 
with freedom itself. In consequence, its Independent recognition and explication 
are undermined. 

Rights of Privacy is one of a series of texts " documenting America’s quest 
to achieve the promises of the Bill of Rights.” The series is published under 
the aegis of the American Civil Liberties Union and all six books have been 
imported by Sweet and Maxwell in 1979. It is hard to see why. Any appeal 
that the series may have in Britain is likely to be limited and—on the strength 
of this book—utterly resistible. Casebooks are dangerous. Even the very good 
ones (exemplified by Weir) conspire to keep the law student outside the law 
library; consulting sources in their natural habitat is a vital part of legal 
education. But this is a bad casebook. It belongs to a species widely spawned 
in America which ought to be widely spurned here. Literary lore (here It is 
Orwell, Huxley and Solzhenitsyn) and caso law (suitably abridged) sit cheek- 
by-jowl in a desperate attempt to be “relevant.” There is little that stimulates 
thought or provokes discussion. 

Mr. Shattuck travels down the well-trodden paths of Privacy and leads us 
—nowhere. Extracts from the cases are truncated and the author's comments 
superficial. The difficult questions are sidestepped. For example the one inter- 
esting section of the book to which British readers might wish to turn touches 
upon the Supreme Court's attempt to reconcile the right to privacy with the 
Tight of access under the Freedom of Information Act. But it does no more 
than touch. The decision of the Court in Department of the Air Force v. Rose 
in 1976 is treated so cursorily that it is barely possible to grasp the ratio and, 
rather than examine it, the author confines himself to the observation that the 
caso “reflected a dramatic shift in the Supreme Court’s voting pattem ” 
(p 171). Indeed, after following Mr. Shattuck down his road, the reader may 
perhaps be better versed in the summarised vicissitudes of the Supreme Court, 
but as to the central question with which the book purports to deal—how 
the privacy of the individual is best protected—he will remain none the 
wiser. 
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The Law of Privacy in South Africa takes us no further. Dr. McQuoid- 
Mason has doubtless performed a service in collating this material for this is 
the first book to be published on the subject. But, in fact, there is no South 
African law of privacy (and hence the ttle is doubly misleading), for the 
Roman-Dutch actio injurlarum is capable of embracing almost any assault 
on an individual's dignity (no-one has argued, however, that this might include 
South Africa’s apartheid laws). The title is misleading also because a substantial 
section of the book is a description of other legal systems. The American, 
English and Continental law are discussed at some length. 

The author appears to be unsure of himself. He spurns several definitions 
of “privacy” and offers hia own definition of invasion of privacy as “any 
intentional and wrongful interference with another's right to seclusion in his 
private life” (p. 100), This begs more questions than it answers, It assumes 
the existence of a right which is nowhere explicated. Moreover, in his critical 
discussion of “Definition and Essential Elements” (Chap. 3). the author 
allows “privacy,” “ right to privacy” and “invasion of privacy” to coalesce 
into a single unwieldly and dangerous synonym. This is not merely carping. 
Vital deficiencies which pervade the whole book result from the absence of a 
clear theoretical framework: the author simply adopts Prosser’s fourfold 
classification of invasions of privacy (intrusion, public disclosure of private 
facta, placing a person in a false light in the public eye, and appropriation of 
name or likeness). He is not alone in putting convenience before intellectual 
rigour, but in his case it leads to some bizarre consequences: for example, 
the Classical Roman law's proscription of wearing mourning clothes to create 
tho false impression that you have been grievously wronged (D 47.10.15.27, 
followed in the Roman-Dutch law: Voet 47.10.7) is characterised (on p. 24) 
as an invasion of privacy in the “false light” category. How has privacy 
been invaded? , 

The section on the American law would have been improved if the con- 
stitutional protection of privacy had been distinguished from its protection 
under tort law. Discussion of the leading cases is uneven and repetitive. The 
section on the English law omits any reference to the Law Commission’s 
Working Paper on Breach of Confidence (1974) or to Woodward v. Hutchins 
[1977] 1 W.L.R. 760. No mention is made of the self-regulation of the press 
by the Press Council, the Rehabilitation of Offenders Act 1974 or the Sexual 
Offences (Amendment) Act 1976, s. 6. The summaries of the legal position in 
France and Germany are lucid and penetrating. But the core of the book, 
the discussion of the South African law (Chaps. 6 to 9), is disappointing. It is 
little more than a collection of cases and statutes forced into Prosser’s strait- 
jacket, and even Dr. McQuoid-Mason does not suggest it is otherwise: state- 
ments like “(t)he ability of South African law to accommodate Prosser’s 
category . .. can be illustrated .. .” (p. 170) abound. Nowhere does ho ask 
why “false light” or “appropriation” ought to be viewed as aspects of 
privacy, whether defamation protects an essentially different interest from 
privacy, or whether breach of confidence is founded on principles which may 
be distinguished from privacy. 

The citation of cases and authors is occasionally careless. For example, the 
leading American decision of Roberson v. Rochester Folding Box Co. is 
consistently rendered as Robertson and its reference is incorrect; Wilkinson 
v. Downtown is given for Downton (p. 50, note 18), Schultz for Schulz, 
Meleus for Melius do Villiers (p. 29), indecdict for interdict (p. 190). Dr. 
McQuoid-Mason declares, disarmingly yet alarmingly in his Preface, “ (t)his 
work does not pretend to be perfect.” (Which does?) But he might have 
written a less imperfect book if he had sought to liberate himself from the 
restraining shackles of his transatlantic predecessors. 


RAYMOND WACKS. 
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Tae LeaaL Sources oF Pusiic Ponicy. By Jay A. SIGLER and 
BENJAMIN R. BEEDE. [Lexington Books, Lexington, Massachusetts, 
Toronto. 184 pp. including index. £12:75.] 


THE INTERACTION OF ECONOMICS AND THE Law. Edited by BERNARD 
H. SEGAN. [Lexington Books. 171 pp. £9:00.] 


THESE books are to some extent complementary though their emphasis and 
purpose differ. The first one charts the role of law in various areas of public 
policy, e.g. housing, education, transportation, health. These chapters which 
form the core of the book are mainly historical and factual accounts of the 
intervention of law in these armas but also contain critical evaluation and 
suggestions for reform. In a final chapter there are some conclusions about the 
limits of law as an instrument of policy, particularly so far as enforcement is 
concerned and a caveat about the extent to which law can transform society 
but the book does not challenge the use of law = a mechanism for Implement- 
ing policy and social change. 

Shiite tis dominant Heciece the aces beck Some of the samo areas 
of public policy are examined but from a very different perspective. The book's 
basic philosophy is that government intervention is inimical to individual 
freedom and the rule of law and it extols the virtues of private as opposed 
to governmental solutions for society’s problems. It is highly topical as a 
transatlantic contribution to the General Election debate. In successive 
chapters there are derided economic planning, anti-trust legislation, regulation 
of air-line fares, land use and drogs. But we are never shown tho reverse side 
of the free market economy, namely the freedom that it gives the strong to 
exploit the weak. It is this one-sided approach which is disturbing in a series 
of academic lectures. Far from balancing the curriculum of law students it 
overbalances it—in one direction. 

G. GANZ. 


Tae Hopen Economy. By Stuart Henry. [London: Martin Robert- 
son. 1978. 194 pp. Price £7-95 (hard cover. ] 

NorMAL people do not commit crime. Normal people pilfer, fiddle, dodge, and 
scrounge. Only criminals steal. Honest people obtain perks, allowances, and 
fringe benefits. In terms of the criminal law this is, of course, mere euphemism. 
However a major theme implicit in this very well-written and interesting book 
is that the criminal law does not operate in terms that are relevant to the 
lives of ordinary people. Stuart Henry took jobs where stealing from employers 
(“stock shrinkage”) was prevalent. Ordinary working people bought and sold 
these goods “a bit cheap,” “bargains” were continually being sought and 
offered, and little remained for long on the back of the proverbial lorry. In- 
formal “trading networks,” in which an enormous “Hidden Economy ” 
operates, aro everywhere, Cheap goods circulate among people who can trust 
each other often with little financial gain to the seller—who was yesterday’s 
middleman and tomorrow’s buyer. Large operations are disapproved. This 
part-time crime operates largely as a source of fun, favours to friends, and 
as a striving for autonomy by people with over-regulated lives. The Hidden 
Economy provides, in short, substantial social rewards for its participants. 

This all contrasts sharply with the traditional stereotype of the predatory 
criminal, Traditional tmagery compares the honest, decent, law-abiding citizen 
with the ruthless, cunning criminal. The legal system dichotomises “ honest ” 
and “criminal” in an attempt, perhaps, to morally isolate the latter, justifying 
his exclusion from society, thereby warning others not to transgress legal 
boundaries. As Henry argues in Chapter 4, his part-time criminals conform 
to the “ honest ” stereotype in all respects other than their fiddling. The ironic 
result is that they do not seo themselves as criminal (the same is true of execu- 


606 THE MODERN LAW REVIEW [Vol. 42 


tive offenders). They feel themselves morally blameless in fiddling, for they 
do not steal, 

The absence of a strong economic motivation to the Hidden Economy leads 
Henry to arguo that it is qualitatively different to both “ normal” full-time 
crime and “normal” full-time business activity. It is an economic and social 
network in its own right, which means that it cannot be understood and con- 
trolled by reference to the values underlying those other activities. One prob- 
lem here is that Henry assumes that conventional depictions of “ normal” 
crimo and business are realistic. But perhaps conventional imagery mystifies the 
nature of these activities too—could they not also revolve around social rewards 
as well as economic rewards? It is clear, however, that the legal process ignores 
the social nature of the Hidden Economy, treating its participants as predatory 
criminals, The traditional legal view of the criminal as an individual making a 
freo choice between “good” and “evil” makes littld sense in the world of 
fiddling-based trading networks which are central to the lives of so many people 
who do not see fiddling as “eviL” In so far as deterrence, rehabilitation, and 
crime prevention are goals of the legal system, legal decislons which ignore 
the motivations and context of the Hidden Economy are likely to be ineffoctive. 
Criminal Justice, then, is out of touch with criminal reality—of the part-time 
variety at the least. This could have led us into a discussion of the potential 
role of the jury, in judging the real nature of alleged crime in a way that 
policemen, judges, and lawyers cannot. Instead, in Chapter 8, Henry advocates 
a system of “community control.” This combines elements from the com- 
munity courts of socialist countries, the self-help movement, and joint em- 
ployer-employee disciplinary tribunals. The non-predatory features of trading 
networks could, believes Henry, be used to provide a basis for control that 
would be cheap, fairly effective, and just. How effective and just, though? If the 
Hidden Economy bs an antidote to the conflicts and frustrations of average 
working life how are these conflicts of interest between employer and em- 
ployes to be dissolved in a system of “ community control’’? Can it really be 
fatr to both sides? 

Before enraged readers, seeing fiddling as rife, make their strident calls for 
Law and Order we must recognise that employers choose to rarely prosecute 
their employees and that they often condone fiddling (although pressure on 
them not to do so is mounting). For as Henry ekilfully outlines in Chapter 
7, employers can benefit from it in many ways. Whether this is a 
reason for not controlling it depends upon one’s view of the TO. 

pose of criminal law. Henry does not pursue this thems, but his book 
provide a stimulating insight into it and into the capacity of the law to 
achieve any alms that may be set for it. 


COMMERCIAL OPERATIONS IN EuRoPE, Edited by R. M. Goope and 
= or oo [A. W. Sijthoff—Leyden/Boston. pp. xxvii 
5 


Tms book contains a total of 16 papers presented at the International Con- 
ference on Commercial Operations in Europe held by the Faculty of Laws of 
Queen Mary College, University of London in 1977. The book is divided into 
three parts; it deals first with general questions related to the recognition of 
companies in the EEC, the provisions of the EEC Treaty for the establishment 
and supply of services by companies in the various Member States, the Con- 
vention of 1968 on the jurisdiction of the courts of Member States, and the 
enforcement of judgments given by them, the law relating to commercial agents 
and the conflict of laws problems which arise in connection with commercial 
transactions, The second part deals in more detail with legal, tax and accoun- 
tancy problems in connection with establishing branches and subsidiaries of 
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companies in the Member States of the EEC; all the problems arising in this 
field are not covered, and the emphasis is in particular on the company law 
and tax problems arising under French, German and English law. The third 
and final part of the book deals with joint ventures whether in the form of 
partnerships, joint subsidiaries or consortia and (a somewhat unrelated sub- 
ject), the sale of goods by way of export together with the attendant problems 
of security for the sale price and the insurance of export risks. 

in the book are all fairly lengthy and for that reason 
the depth of treatment of the subjects chosen by the authors vary substan- 
tialty. The contribution by Professor A. J. Boyle on the recognition of com- 
panies under the law of the Member States and attempts which have been 
made to harmonise national law in this respect, deals with all aspects of the 
problem and can safely be described as a compendious account of the subject. 
Similarly, Profeesor Simmonds’ paper on the right of companies to establish 
branches and subsidiaries in Member States covers the whole of the Com- 
munity law on the subject with appropriate extensive references to the exist- 


subsidiaries (particularly taxation and company law) is penetrating, but of 
course the authors here deal with only one country at a time, and it would 
have been useful to have a concluding paper in this pert of the book dealing 
with common questions which arise under the Company law and tax legisla- 
tion of all EEC countries and which at the moment are dealt with differently 
by each. Professor Schmitthoff's paper on joint ventures in Europe contains 
a useful summary of the law of the Member States, and a joint paper by Pro- 
feasors R. M. Goode and Dr. U. Drobnig on security for payment of the sale 
price by the reservation of a security interest or the title to the goods and their 
Proceeds to the seller, deals at considerable length with the different approach 


third part on insurance against export credit risks contain a useful summary 
of the existing practice, but in this field the law so far is not distinctive in any 
special way and so the treatment of the subject is necessarily a summary one. 

The book as a whole makes a useful contribution to the growing literature 
in English on problems under Commercial law facing companies which carry 
out international transactions in Western Europe, but as a collection of papers, 
it does not purport to contain an exhaustive presentation of all the problems 
or all the relevant law of all the nine Member States of the EEC. Nevertheless, 
readers who are interested in this branch of law will find the book an interest- 
ing and useful one, but they will note that there is a considerable degree of 
variance between the depth of treatment of the various subjects covered by the 
authors. 


R. R. PENNINGTON, 


AN INTRODUCTORY GUIDE TO EEC COMPETITION LAW AND PRACTICE. 
By V. Koran. [Oxford: ESC Publishing Ltd. 1978. 142 pp. 
including index. £6°75 (£7-20 incl. p. and p.).] 

“ WHAT a blessed thing it is," wrote Oliver Wendell Holmes in 1860, “ that 

Nature, when she invented, manufactured, and patented her authors, contrived 

to make critics out of the chips that were left.” Dr. Korah is an experienced 

author of books on competition law and practice. This, her latest contribution 
to the growing list on EEC competition law, while not beyond petty criticism 
leaves small scope for constructive criticism of the manner in which she attains 
the main goal defined in the preface to her book. The primary objective of this 
practical workbook is to help businessmen, who own or manage small to 
medium-sized firms but want for (as they surely will do) “in house” counsel 
and solicitors, to comply with EEC competition law, or at least to know when 
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to consult a lawyer. And as the great majority of lawyers likely to be consulted 

by such busineesmen are not expert in the complexities of that law, “ physician 

heal thyself”: lawyer invest in a copy of this modestly-priced book. 

It is quite easy reading, a feature which contrasts with the somewhat turgid 
stylo afflicting many current books on this complex topic. It sets out the rele- 
vant law in terms which the businessman for whom it is intended should readily 
comprehend, even though he may lack any formal education in the elements 
of business law and legal method. It has a fair amount of practical advice, 
for example, on what to do if the EEC Commission's inspectors descend on a 
firm to inspect its records in order to ascertain whether an infringement of 
EEC competition law has been committed. If it is established that the firm 
under investigation has seriously restricted competition to the detriment of 
toade between the Member States of the Common Market, the infringere is 
lizble to heavy fines (up to 10 per cent. of turnover for the previous year’s 
trading) and to having important contracts invalidated. Hardly a cheering 
prospect, but those are the rules agreed to by the Member States and 
ignorance of fhem is no excuse, 

Dr. Korah’s book would be a valuable addition to the required reading lists 
for degree courses not only in law but also in business studies and economics, 
to name but two areas, where trade with or within the European Community 
is studied. Export trade managers, in particular, should find its well-balanced 
statement of the law a refreahing change from what is all too often thrust 
upon them on courses in export trade law. Excinding the appendices, the book 
has 116 pages of text wherein are analysed the basic rules of EEC competition 
law. Different types of agreements are examined to show how those rules can 
be applied in practice. Exclusive distribution and agency agreements and joint 
venture agreements are particularly well handled by the writer. 

Finally, it is a pity that the book does not incorporate a “check list” 
or “action list” for the businessman; but then in an imperfect world more 
pages mean a higher price. 

NoEL BYRNE. 
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PROFESSOR SIR OTTO KAHN-FREUND 


Tse world of legal scholarship has been robbed of a giant by the 
death of Otto Kahn-Freund on August 16, 1979. Without any doubt 
he was ore of the greatest jurists of the twentieth century. For us in 
The Modern Law Review, the loss creates an irrecuperable gap. From 
the foundation of the Review he was a regular contributor; and as 
a member of the Editorial Committee since 1945 his counsels have 
been such that they can find no equal. 

Readers of this Review all knew him as a scholar of incomparable 
breadth, experience, and originality. As a tribute to his remarkable 
career, three years ago the Editorial Committee, in conjunction with 
our publishers, planned the volume which was eventually published 
in 1978 as Selected Writings: Otto Kahn-Freund. This is not the place 
to repeat all that was said in the Introduction to that volume. No one 
who was at the meeting where this project was ultimately revealed 
to him will forget the spontaneous joy which it evoked and the 
immediate pleasure which he expressed in being able to join in 
the preparation of such a work rather than being presented with the 
traditional Festschrift. Now, one year later, we can in our grief take 
some small comfort that this project came to fruition during his 
lifetime when he could appreciate it. Often such gestures are too 
long delayed; in the publication of the volume we in the Review 
were able to express to him our feelings of esteem and affection while 
he still lived. 

The very bibliography of his writings included in that volume 
revealed the astonishing and masterly range of the contributions 
which he had made to so many areas of the law. The articles even- 
tually selected (and characteristically up-dated with skill and care) 
by him for publication in the book related largely to Comparative 
Law, Conflict of Laws, Family Law and Labour Law. His academic 
leadership in those fields received recognition during his lifetime 
throughout the world. In all of them he was able to paint upon a 
canvas denied to others, one which encompassed so many various 
systems of foreign law and, more lately, of European Community 
Law, to which he had a special devotion. In all of them, especially 
perhaps in his contributions to family law and matrimonial property 
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and to labour law, he held firmly within his focus the needs of 
ordinary people which, he felt passionately, it was the task of law 
to serve. For to him the human purposes and social functions of the 
law were of supreme importance. His ability to forge new connections, 
to move across national frontiers and to break through the traditional 
disciplinary boundaries which had for so long, in Britain at least, 
severed academic legal studies from social policy, allied to his domi- 
nance of legal technique, gave to his work a depth and originality 
that placed it in the forefront of whatever field he selected to study. 
Even when, as in company law, he contributed only a few articles, 
they tend still to be quoted for their special insights, 

When he came as a refugee to England in 1933, he had studied 
history and law in three German Universities. He had paid a short 
visit previously to Britain and the United States. He had begun on 
his career as a judge of the Labour Courts in Germany. He left behind 
the abominable regime of Nazism; and such totalitarianism was the 
one thing for which he would express his utter detestation. There 
were few such occasions; for he was a generous, warm-hearted man— 
some say too generous—who found it hard to speak harshly of others. 

Above all, however, because of his studies as a student under 
Sinzheimer, and his later research and famous publication on the 
German Federal Labour Court, he came here in 1933 already an 
accomplished legal sociologist. At that time, the Law Department of 
the London School of Economics was perhaps the faculty in Britain 
in which that attribute was most accounted an advantage. It was a 
fortunate chance which brought together Otto and the L.S.E. in what 
was to be a fruitful partnership of more than 30 years. He brought to 
the study of law, as he did to the Review, policies which were not 
then common in the academic legal world. For him legislation was as 
important a source of law as case law—indeed, often more important. 
Did not legislation more frequently touch the lives of ordinary men 
and women? The policies of the law and its actual social function 
also deserved, he believed, even greater attention than the black letter 
principles. Not that he would tolerate the slipshod excuse by which 
some academic lawyers equip themselves with that policy in order to 
evade a thorough knowledge of “ lawyer’s law.” The policy and the 
function of the law must be found first through study of the law itself 
not by avoiding it. No one was more aware than he that in order 
to study and teach the law in a functional manner, the scholar must 
never take that easy path. As he put it in a lecture on legal education 
in 1966, “ the peculiar difficulties confronting the teaching of law in 
English universities are deeply embedded in the history and the 
structure of English law.” 

Otto Kahn-Freund was a great academic teacher of law precisely 
because, whatever the system of law involved, he made himself master 
of its structure and of its history. After that came the functional 
analysis. That was the reason he became the inspiration of those 
teachers of Jaw, who from the 1950s onwards, looked increasingly 
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for leadership away from the restrictions of arid instruction in black 
letter legal rules alone. Both at the London School of Economics and 
later in Oxford he was revered by generations of students, who were 
fortunate enough to be taught by him and led by him patiently to that 
understanding of the law in action. He was, of course, a brilliant 
lecturer and teacher. Even after his “ retirement ”?” he continued to 
write and to participate in symposia and conferences; indeed, the last 
eight years of his life were as productive as any that had gone before. 

Morover, he brought to his work a gift for languages which 
empowered him more easily to appreciate the connections between 
different legal and social systems. Not only did he speak four 
languages fluently and understand others; he instinctively saw the 
nuance which could lead one astray if one trusted merely to the 
accurate translation of one word into another. He would see that, 
beyond that, the very concept being expressed in the one system was 
different from its supposed equivalent in the other. Anyone who was 
fortunate enough to share in an international conference to which he 
contributed will have had experience of this outstanding linguistic 
and intellectual gift. That ability lay at the heart of his commanding 
position internationally in comparative legal studies. 

For much of his life, Otto was preoccupied with the problem of 
devising the means whereby those following him could study and 
teach the law in a new functional framework. His quiet work, for 
example, with the Social Science Research Council in promoting 
socio-legal research has proved to be of the greatest importance. His 
many other ventures included the generation of the first series of 
books devoted to “ Law and Society,” published by Penguin Books, 
in which the Review’s General Editor joined him as editor to 
experience at first hand his incomparable ability to see almost at once 
the merits and, more important, the possible developments of a text 
offered for the series. In public life, he played a part in promoting 
law reform, including his contribution to labour law as a member 
of the Donovan Royal Commission. The most outstanding example 
of the direct effect of his published work was, perhaps, the acceptance 
by the High Court in 1969 of his analysis of the non-contractual 
status of British collective agreements. Indeed, in all the areas on 
which he wrote, the steady stream of published work regularly opened 
new vistas for those with eyes to see the place and development of 
law in society. 

Throughout his life, to students, to colleagues, to friends he gave 
unsparingly of himself. A man of such talents, constantly preparing 
the next paper or the new book, always reaching out for new ideas, 
might have been forgiven if he could find little time to help others. 
The problem with Otto was exactly the opposite. Members of the 
Editorial Committee of the Review knew well that he would always 
lend his aid on any problem however small. If advice was needed on 
articles offered to the Review for publication, the difficult decision 
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was not which to send, but which ones not to send to him for his 
advice, An indefatigable correspondent, he would always reply 
promptly. Time and again, he would point out that he “ profoundly 
disagreed ” (a favourite phrase) with the author’s opinions, but would 
then follow that expression with pages of most detailed suggestions 
and constructive criticisms, all valuably directed towards the improve- 
ment of the article. These efforts he would redouble if the piece came 
from an author just beginning on a career as an academic lawyer; 
for Otto saw it as one of his roles in life to encourage and assist those 
who were setting out on the road which he had travelled. His 
criticisms, put with customary courtesy but always reflecting the 
highest intellectual standards, have (because they often had to be 
passed on without revealing the identity of the author) fulfilled that 
purpose for many academic writers who were unaware that they had 
received his help. 

What we shall miss most of all at the meetings of our Editorial 
Committee will be that infectious enthusiasm, the ready wit and the 
challenging vigour which Otto contributed to our deliberations. He 
brought wisdom without pomposity, severely high standards without 
harsh solemnity. The newest member of the Committee was treated 
as his equal in whom he inspired affection as well as admiration. 
None of us could fail to be affected by his dynamic vitality, by his 
sheer enjoyment not only of the world of ideas but of life itself. With 
his close friend Theo Chorley, the first General Editor of the Review 
whose loss he felt so deeply Jast year, Otto was for decades a guiding 
spirit of the Review. None of us could think of him otherwise than 
as a friend; and the privilege of such friendship is something we 
all treasure. 

For Otto was a whole man. To his qualities as a scholar, he added 
a profound humanity, a commitment to liberal values and a belief 
in progress in the finest tradition of social democracy. To his intel- 
lectual life he added a passionate love of music, literature and the 
countryside. And all who knew him, knew, too, the complete and 
enriching partnership which he shared with Liesel, his wife. While we 
mourn his death, we know that he will live for countless people 
throughout the world by reason of his work, on which he was 
vigorously engaged to the very end. A great scholar and, for us, a 
dear friend has died. But we are thankful for his life and his legacy 
which will be an inspiration to us and to many generations to come. 


W. 


COLLECTIVE AGREEMENTS: 
THE KAHN-FREUND LEGACY 


THE presumption that the parties to collective agreements do not 
normally intend to create legal relations was confirmed by Ford Motor 
Co, v. A.E.F.) and is now embodied in the Trade Union and Labour 
Relations Act 1974, s. 18. The developments of the last decade, how- 
ever, should not obscure the fact that before the Second World War 
collective agreements were regarded as contracts on the assumption 
that the parties were able to meet the requirements of contract for- 
mation, including intention. It was only in 1954, with the publication 
of Kahn-Freund’s chapter in Flanders and Clegg,® that the non- 
contractual status of collective agreements was elaborated. An 
examination of the origin of Kahn-Freund’s theory provides a fresh 
perspective on collective bargaining law.’ 

The story begins towards the end of the last century, when in 1894 
the Royal Commission on Labour‘ reported that collective agree- 
ments were unenforceable as contracts for two reasons. The less 
important reason was section 4 (4) of the Trade Union Act 1871, 
which provided that: “ Nothing in this Act shall enable any court 
to entertain any legal proceedings instituted with the object of directly 
enforcing or recovering damages for the breach of .. . any agreement 
made between one trade union and another.” Since an employers’ 
association fell within the statutory definition of a trade union,” a 
collective agreement with an employers’ association was not directly 
enforceable, and, it must be emphasised, such agreements were the 
norm in the 1890s and for three or four decades afterwards. But 
the fundamental reason for non-enforceability was that trade unions 
were thought to lack legal personality to make contracts, an incapa- 
city which was not remedied by the provisions of voluntary 
registration in the 1871 Act. 


“ Collective agreements are, as a matter of fact, uently made 
between great bodies of organised workmen and employers, 
which bodies have no legal personality and cannot sue or be 
sued for damages occasioned ty tt the breach of such agreements 
by sections of their members. There is collective action without 
legal collective responsibility. While this state of things lasts it 
does not appear that such collective agreements can be, as 





3 [1369] 2 Q.B. 303. 
“ Legal Framework ” in A. Flanders and H. A Clegg, The System of Industrial 
kaain Gham i (1954). 
3 This is only one aspect of Kahn-Freund’s immenso importance in British labour 


reund W. 
Freand: 1971,” Bull. Ind. Law Soc., No. 11, „September 1771 
4 Fifth and Final Report of the Royal Commisic . on Labour, c. 7241 (1894). 


5 For the composite definition in the Trade Union Acts 1871-1940, se K. W. 
Wedderburn, Cases and Materials on Labour Law (1967), p. 537. 
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E such bodies, otherwise than morally binding upon 
em.” * 


Since trade unions did not have corporate status, the very difficult 
and impractical “ representative ” action was the only method of 
suing them in contract." 

A few years later all assumptions about trade union legal personality 
were radically revised by the Taff Vale case.* While the House of 
Lords was unanimous in holding that a trade union could be sued 
in its own name in tort, there were two distinct approaches in the 
judgments. Lord Macnaghten and Lord Lindley “thought that the 
union’s registered name could be used in place of ‘ representative’ 
defendants. . . . Others (notably Lord Brampton and Lord Shand) 
treated the registered union as a ‘legal entity’ (or ‘ quasi-corpora- 
tion °) because, they argued, that was the implied intention of the 
1871 Act,” an interpretation which read “into the Act just that 
corporate status for the registered union which the Act definitely 
refrained from giving.” * Taff Vale led to the Trade Disputes Act 
1906, s. 4, prohibiting actions in tort against trade unions as such, 
but the wider issue of legal personality was unresolved. The confusion 
was perhaps apparent in the recommendation of the Royal Commis- 
sion of 1906 that either trade unions should be incorporated or that 
section 4 of the Trade Union Act should be repealed with the object 
of encouraging legally enforceable agreements.” Half a century later, 
trade union legal personality was raised again before the House of 
Lords in Bonsor v. Musicians’ Union," a case where a union was 
sued for an expulsion allegedly in breach of the contract of union 
membership—was the contract between the member and the union 
(the corporate view) or was it between him and all the other 
members? To quote Wedderburn again: 


“two Law Lords (Morton and Porter) adopted the line of Lord 
Brampton in the Taff Vale case and said that the registered 
Musicians’ Union was an ‘ entity recognised by the law’... The 
registered union was held (for the first time) to be capable in law 
of being a contracting party... . Lord MacDermott, however, 
(with whom Lord Somervell agreed) refused to depart from the 





para. 149. One group of Commissioners did envisage the 


7 On the representative action, see D. Lloyd, Law Relating to Unincorporated 
Associations (1938), “ Actions Instituted by or against Unincorporated Bodies ” 
(1949) 12 M.L.R. 409, 

8 Taff Vale Railway Co. v. A.S.R.S, [1901] A.C. 426. 

* K. W. Wedderbum, The Worker and the Law (2nd ed., 1971), pp. 318-319. 


11 [1956] A.C. 104. 
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traditional view that a union is not sufficiently ° . corporate ° to be 
a contracting ‘ person ’ even if it is registered.” ` 
Finally, in a case briefly reported in The Times, the contractual 
incapacity of an unincorporated employers’ association was put to 
the court as a reason for preventing the enforcement of a collective 
agreement.’ It is a remarkable fact that the contractual capacity 
ent was—perhaps because of Taff Vale—overlooked in the 
1930s, the formative period for Kahn-Freund’s education in British 
labour law, and, furthermore, was not raised in the Ford case.** 

The classic pre-war legal exposition of collective bargaining was 
that of F. Tillyard and W. A. Robson.4 The main elements of their 
analysis were: (1) The individual employes was not a party to the 
collective agreement and could not sue on it, but his contract of em- 
ployment, which he clearly could enforce, might incorporate terms 
from the collective agreement.’* (2) The collective agreement was in 
principle a contract as between the negotiating parties, but section 
4 (4) of the 1871 Act prevented its direct enforceability where the 
employer party was an association.!’ The exceptional collective agree- 
ment negotiated by a single firm unfederated to an association was 
outside the scope of the 1871 Act and was therefore enforceable. 
However, where a non-federated firm was approached by a union and 
agreed to abide by the terms of a federation agreement enforceability 
could be queried on several grounds including the argument that “ the 
parties did not intend the agreement to be enforceable at law, but 
merely intended to put the non-federated firms in the same position as 
the federated firms.” +* (3) Measures such as the Fair Wages Resolu- 
tion and the exceptional statutory provisions enacting the “ fair wage ” 
principle, e.g. the Road Haulage Wages Act 1938, gave collective 





1 K. W. Wedderburn, op. dt. pp. SAS AN The fifth oder, Lord Bet appearbd 
to agree with both lines, seo further K. W. Wedderbum, “ The Bonsor Affair: 
Post-Script ” (1957) 20 M-L.R. 105. 

13 Pitman v. Typographical Assn., The Times, September 22, 1949, Œ. W. Wedder- 
burn, Cases and Materials on Labour Law, p. 2719); The Worker and the Law (lst 
ed., 1965), p. 109. 

14 The argument is now of historical interest because, under the Trade Union and 
Labour Relations Act 1974, trade unions, which remain as unincorporated associa- 
tions, may make contracts and soe and be sued in their own name (s. 2); similarly, 


s. 154, but s. 74 gave registered unions corporate status: R. C. Simpson and J. Wood, 
Industrial Relations and the 1971 Act (1973), pp. 231-232. 

oe eS ee Se ee ee 
48 Economic Journal 1 

Trt or stent of the eorponton pn: Tillyard, Industrial Law (1928), 

. 32-33. For modern expositions: M. R. Freedland, The Contract of Employment 
(576) pP- 13-19; K. W. Wedderburn, The Worker and The Law (1971), pp. 188 
97. It normalty possible for a union to act as a legal agent in order to bind 
members (as principals) in their individual employment contracts: ibid. pp. 185-187. 
Contra, Denning M.R., Chappell v. Times Newspapers [1975] LCR. 145, 172-183. 
GIL Sea aah C nee Trade Union Law (1921), p. 31: s. 4 (4) “ would 
appear to make agreements between employer’ federations and trade unions of 
workmen unenforceable,” a statement omitted from the 3rd ed. (1927). 

18 Tillyard and Robson, op. cit. pp. 15-16. 
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agreements a legal effect through state enforcement machinery.’* The 
strongest intervention of this kind was the Cotton Manufacturing 
Industry (Temporary Provisions) Act 1934, which gave collectively 
agreed terms a compulsory effect at the level of the individual contract 
of employment, with penal sanctions on employers who defaulted. 
Moreover several Bills were introduced in the twenties and thirties to 
make the decisions of Joint Industrial Councils enforceable.*° It would 
however be misleading to regard these actual or proposed interven- 
tions ‘“‘for the compulsory application of a common rule’ as 
indicative of a climate of opinion in the thirties adverse to the totally 
separate question of the contractual status of collective agreements.*? 
This was the framework which Kahn-Freund inherited from W. A. 
Robson, who was responsible for teaching labour law at L.S.E.” In 
his article, ‘‘ Collective Agreements under War Legislation,” * Kahn- 
Freund noted the general dearth of legal literature on collective 
bargaining in Britain: “no legal monograph . . . and even the text- 
books deal with the subject in a stepmotherly fashion.” * This hiatus 
might have resulted from the absence of legislation or litigation but, 
whatever the cause, the situation was very different in those continen- 
tal countries which had recognised the legal importance of collective 
bargaining. Above all, the advanced labour legislation of Weimar 
Germany reflected and stimulated a sophisticated conceptual and ideo- 
logical analysis of which the unchallenged master was Kahn-Freund’s 
former teacher, Professor Hugo Sinzheimer.™ In fact, few readers of 
the 1943 Modern Law Review would have been familiar with 
Sinzheimer’s seminal analysis of the law-creating capacity of autono- 
mous collective organisations through collective conflict, bargaining 
and agreements, an analysis rooted in Austro-German legal sociology, 
particularly Ehrlich’s theory of “ living law ” created by society as 
well as by the state’s formal legal provisions.” Nevertheless, Kahn- 
Freund proceeded to introduce Sinzheimer’s classification of the 
functions of collective agreements into British labour law.” 
Agreements had a dual function of codifying terms and conditions 
of employment, the “ normative ” aspect, and of laying down mutual 








19 Tho most authoritative analysis of these measures is still to be found in 
O. Kahr-Fround, " Legislation Through Adjudication” (1948) 11 M.L.R. 269 and 
429 (Selected Writings, Chap. 4, with Notes dealing with the subsequent statutory 

‘air 


978). 
x On theso and earlier proposals, soo Amulree, Industrial Arbitration (1929); 
1. Sharp, Industrial Conciliation md Arbitration in Great Britain (1950). 


. cit. p. 177. 

33 Whero it had been taught since 1903 comparatively and at least with an element 
of “ collective ” as well as “ Individual ” content; see K. W. Wedderbum, British 
Report to 6th Internat. Cong. of Labour Law and Social Security (1966). 

™ (1943) 6 M.L.R. 112 

35 Ibid. a point acknowledged by Tillyard and Robson, op. cdt. pp. 24-25. 

38 Seo R. Lowis and J. Clark (Eds. and Introduction), Labour Law and Politics in 


38 First mentioned by Kahn-Freund in his note on True v. Amalgamated Collieries 
of W. Australia [1940] A.C. 537; (1941) 4 M.L.R. 225, 
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obligations for the collective parties, the “ contractual” or peace 
treaty aspect." The normative function was performed mainly through 
the incorporation of terms from the collective agreement into the 
employment contract, a non-compulsory process (in contrast to conti- 
nental systems) as the employment contract could displace collectively 
agreed terms to the disadvantage of the employee.” However, the 
exceptional fair wages measures and wartime Order 1305 did provide 
for a compulsory normative effect, and sometimes for the “extension ” 
of agreements to new groups of workers, The contractual function, as 
Tillyard and Robson argued and as had been the case in Germany, 
found legal expression in the enforceability of collective agreements 
as contracts, subject to the effect of the Trade Union Act, s. 4 (4). 
Subsequently Kahn-Freund refined his analysis of how the collective 
“ lawmakers ” ** agreed normative codes, “ crystallised custom,” 3 
for incorporation into employment contracts, and of the state’s 
selective interventions to achieve a compulsory normative effect.** But 
the analysis of the contractual function was to be revolutionised rather 
than refined by the insight that collective agreements were not con- 
tractual in the legal sense. What were the origins of this insight? 
The product of a foreign culture and a comparative lawyer, Kahn- 
Freund was acutely sensitive to British institutions and history. ‘‘ No 
Wagner Act, no Weimar Constitution, no Front Populaire legislation,” 
he wrote in 1943, imposed union recognition. “ The proud edifice of 
collective labour regulation was built up without the assistance of the 
law.” * While still adhering to the contractual enforceability view, 
he realised that in reality collective agreements were enforced through 
mutual recognition and social sanctions, which—together with the 
British preference for voluntary methods and the absence of special 
labour courts—he suggested as a reason for the paucity of pre-war 
legislation for compulsory normative codes.** Moreover, Kahn- 
Freund’s grounding in Ehrlich’s legal sociology must have assisted him 
to articulate the fundamental question of whether autonomous collec- 
tive regulation could be enforced entirely through social sanctions. 


29 Other writers on British labour law have adopted this classification, e.g. K. W. 
Wedderbum, op. cit. In Germany and several continental countries, Sinzheimer’s 
analysis exerted a more direct and extensive influence. 








later his assumption changed, and the voluntary nature of incorporation was 
confirmed by Hulland v. Saunders [1945] K.B. 78. 

#1 Kahn-Fround argued that a. 4 (4) was limited because (a) single employer agree- 
ments were enforceable, (b) agreements not in restraint of trade were not caught 
(reading s. 4 (4) in conjuction with s. 3), (c) s 4 (4 did not stop declarations or 
possibly injunctions. Ho also asked if complance with a collective might 


34 Ibid. pp. 63-87, and see note 19, supra. 
35 (1943) 6 M.L.R. 112, 143. 
38 Ibid. p. 120. 
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During the war two additional factors influenced his thinking. First, 
LS.E.’s evacuation to Cambridge brought him into close and regular 
contact with Harold Laski and other social scientists, and this deepened 
his knowledge of the law’s context.*’ Secondly, Kahn-Freund planned 
a “ systematic analysis of collective agreements and a legal analysis of 
types of conditions.” ** Although this research was never completed, 
it fostered a growing conviction in him that British collective agree- 
ments were drafted in such a way that they could not be regarded as 
contracts. The problem was to discover a legal device which would 
express the force of the voluntary tradition. In the event, the relevance 
of intention to create legal relations occurred to him whilst teaching 
tho law of contract.?” 

The first published indication of the change appeared in tho late 
forties: “ In Britain the collective agreement has, to this day, remained 
an unenforceable gentleman’s agreement,” ** a proposition supported 
by reference to Ehrlich.“ The main elaboration was in Flanders and 
Clegg.“ Kahn-Freund noted the conspicuous lack of judicial authority 
bearing directly on legal enforceability (though he did refer to a few 
contradictory dicta **): 

- “Tn the long history of British collective bargaining it does not 
ever seem to have happened that either a trade union or an em- 
plo or an employers’ association attempted to prevent the 
violation of a collective agreement by an action for an injunction 
or to seek compensation by an action for damages. The reason 
can certainly not be found in the absence of such violations. . . 
The true reason for the complete absence of any attempts to 
enforce the mutual obligations created by collective ents 
can, in the writer’s opinion, only be found in the intention of the 
parties themselves. An agreement is a contract in the legal sense 
only if the parties look upon it as something capable of yielding 


ar “I got out of the somewhat stifling atmosphere of the law and became exposed 
to a much sharper wind and to the need for re-examining my assumptions, My 
attttade to abont law seat have Been. deckiesty influenced by this, express, for 
which I cannot be sufficiently grateful.” Letter of June 15, 1979 from O. Kahn 
Freund to the writer. 

38 Ibid. 

30 Ibid. 

40 O. Kahn-Freaund, “ Introduction ” and “‘ Notes ” to K. Renner, The Institutions 
Peer ee Soda Fee U39); D: 172. 

41 E. Ehriich, op. dt., cil., especially Chap: “ Social and State Sanction of tho 
Norms,” where Bee can tic be a e 

43 Supra, pp. 56-58, where be acknowledged his earlier view in (1943) 6 M.L.R. 


erroneous. 

48 Read v. Friendly Society of Stonemasons [1902] One T 741 (Stirling LJ.) 
contra 131 (Collins M.R.)—and Smithies v. Nat. Ass. of Operative Plasterers [1909] 
1 K.B. 310, 327, 337 and M1 Gmplcily in favour of legal enforceability) were 
contrasted with Young v. Canadian orthern Raitway [1931] A.C. 83, 89 Gmplicitiy 
against). In Ford v. AEF [1969] 2 Q.B. 303 other dicta (for enforceability) were 
cited including: E. London Bakers’ Union v. Goldstein, The Times, June 9, 1904 
Œ. W. Wedderbum, Cases and Materials on Labour Law, D. 272); Holland v. 
London Soc. of Composttors (1924) 40 T.L.R. 440; Bradford Dyers v. N.U.T.W., 
The Times, July 24, 1926; Hynes Y. Cot Conlon [1939] 5 IrJur.Rep. 49. For a further 
list of diota (against enforceability) which were mainly not cited in the Ford case, soo 
B. A. Hepple, “ Intention to Creato Legal Relations ” (1970) 28 C.LJ. 122, 124-125. 


as 
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legal rights and a agua Agreements expressly or implicitly 
intended to exist in social’ sphere only are not enforced as 
contracts by the courts“ This appears to be the case of 
collective agreements. They are intended to yield ‘rights’ and 
* duties,’ but not in the legal sense, they are intended, as it is 
sometimes put, to be ‘ binding in honour only,’ or (which amounts 
to very much the same thing) to be enforceable through social 
sanctions but not through legal sanctions.” * 


In another article published in the same year, Kahn-Freund focused 
on the industrial relations context.‘* Non-enforceability, he argued, 
was thoroughly consistent with the characteristically informal, open- 
ended and non-contractual style of British collective bargaining: the 
emphasis on the procedural relationship rather than on specific sub- 
stantive terms, agreements of indefinite duration, and the failure to 
recognise the lawyer’s distinction between conflicts of interests and 
conflicts of rights. In the late fifties Kahn-Freund depicted non- 
enforceability as part of the overall ‘‘ abstention ” of the law from 
industrial relations, of “ collectivist laissez-faire,” of pluralistic group 
autonomy through collective conflict and bargaining.*’ (Other aspects 
of abstentionist law included the structure of Trade Disputes Act 
immunities from Common Law liabilities and the general absence of 
legislation regulating union recognition, employes participation or 
even the individual employment relationship, which was regulated 
instead through the normative function of collective bargaining.) 
Finally, the Report of the Donovan Commission, on which Kahn- 
Freund served, contained passages on legal enforceability which are 
stamped with his unmistakable influence.“* According to the Report, 
collective agreements were not normally legally enforceable contracts 
not because of the effect of section 4 (4) of the 1871 Act but because of 
the lack of intention to create legal relations, which was consistent 
with the kind of non-contractual features of British collective bargain- 
ing earlier identified by Kahn-Freund.“* “If therefore our existing 
collective agreements or if our existing procedure agreements were to 
be made into legal contracts this would have to be done by a statute 





4t Referring to Balfour v. Balfour [1919] 2 K.B. 571; Rose and Frank ~v. 
Crompton [1925] A.C. 445; and Appleson v. Litdewood [1939] 1 All E.R. 464. 

45 Flanders and Clegg, p. 57, tho pamages subsequently quoted by Geoffrey Lane J. 
in Ford v. TEP [196912 QB. 303, hg a 

48 “ Intergroup Conflicts and their Settlement ” (1954) 5 British Journal of Sodo- 
logy 193 (Selected Writings, Chap. 2). 

are Labot ay m M. Gintberg (OL) eee O pirdon i England: ine 20th 
Century (1959) (Selected Writings, Chap. 1). 

Commission 


Traditions and New Developments (1968), p. 25; Labour and the Law (2nd ed., 

1977), pp. 125-132. 

4x dbo Report argied. furttiot: Mat ie- Cy ee (tho. Teel 
of substantive minima) was in continental systems the true correlative of 

the enforceable procedure agreement (logal restriction on strikes): nae. 
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attaching the force of Jaw to the terms of a bargain contrary to the 
wishes of the parties.” °° 

Kahn-Freund’s analysis had a decisive impact on the Common 
Law. In Ford v. AEF * the question of whether an employer could 
enforce the peace obligations in his collective agreements through an 
action for breach of contract was argued and decided on whether the 
parties intended to create legal relations.°? In the absence of direct 
judicial precedent," Geoffrey Lane J. sought to ascertain the parties’ 
intentions by taking into account the climate of opinion on legal 
enforceability as expressed in the leading industrial relations texts.” 
Though Kahn-Freund’s 1943 article was cited in favour of enforce- 
ability,"* Geoffrey Lane J. doubted whether it could have been known 
to the parties and he relied instead on Flanders and Clegg and the 
Donovan Report. From these and other sources,** and also from an 
examination of the express terms of the agreements, which were 
characterised as “vague” and “ aspirational,” *’ he concluded that 
collective bargainers did not normally intend to create legal relations, 
a presumption which Ford failed to rebut.** The Ford case did not 
escape criticism ™*: the earlier cases, the Ford agreements, and the 
extra-judicial texts were arguably stronger pointers towards enforce- 
ability; the subjective intention of the Ford negotiators was empha- 
sised instead of the objective test of the officious bystander **; the 
practice of social sanction was confused with the availability of legal 
sanction; intention was not or ought not to have been a requisite of 


so Para. 474. 1t was alto queried Whother inforinal and frigmeùbil plant bees 
might be “ toe an CF Rance, aoe ad the Law 157 
intention : 472. Cf. Ce ee he oT ae 

1 [1969] 2 Q.B. 303. 

53 Subsidiery arguments concerned whether an agreement had been made and, if 
to, whether it had been breached. 

53 Seo note 43; Se eee rae eee tees peal une ace 
(as distinct from “ domestic ”), a category no rmally giving rise to legal relations, see 
Cheshire and Fifoot’s Law of Contract (1976), pp. 107-111. 

[1969] 2 Q.B. 303, 325-329. 

55 Employer's counsel also cited J. L. Gaylor, Industrial Law (1955), pp. 170-171, 
174 and J. B. McCartney in Kahn-Freund (ed.), Labour Relations and the Law, 
40-47. 


se Written Erida Evidence to the Donovan Commission of the CBI 172-173), 
Ministry of Labour (pp. 1S, ED ana ae eae of Labour, 
Industrial Relations Handbook (1961), p. 19; Pearson Court of Inquiry into Electricity 


Cand. 2361 (1964), para. 140. 
at [1969] 2 Q.B. 303, 330. 
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contract formation. These criticisms are themselves challengeab 
and anyway did not confront the “ explosive ” * policy issue of 
whether collective agreements ought to be legally enforceable, which 
was debated and eventually legislated in Kahn-Freund’s terms of a 
presumptive intention to create or not to create legal relations. 

The political controversy centred essentially on whether the legal 
enforceability of the procedural terms of collective agreements could 
be used as a weapon against the mounting incidence of unofficial and 
unconstitutional industrial action. The Ford case had highlighted the 
many practical difficulties of enforcing British collective agreements as 
well as some of the limitations of the labour injunction, at least in 
circumstances where the defendant unions had merely put their 
official stamp on a powerful shop-floor movement."? Nevertheless, in 
advance of the Donovan Report, Fair deal at Work advocated the 
enforceability of collective agreements.** Donovan wanted to retain 
non-enforceability in the light of the fragmentation and informality 
of existing agreements and the possible counter-productive effect that 
legal intervention might have on the reform of collective bargaining,“ 
though, after reform, selective legal enforceability was envisaged to 
restrict strikes where “‘ irresponsibility or ill-will is the root cause of 
the evil” ** In Place of Strife, despite its “ penalty ” clauses, was 
opposed to legal enforceability.‘ Then came the Industrial Relations 
Act 1971 which finally repealed the Trade Union Act of 1871 and 
enacted a conclusive presumption that the parties to written collective 
agreements intended to create legal relations in the absence of an 
agreed clause opting-out of enforceability,** which in fact became the 
universal practice.** This frustrated the Act’s explicit attempt to make 
workers’ organisations legally responsible for their local militants."° 


61 Seo K. W. Wedderburn, op. cit. pp. 171-185; G. de N. Clark (1970) 33 M.L.R. 
117 Geol by N. Selwyn: ibid. p. 238). For an authoritative statement that intention 
of contract formation: G. H. Treitel, The Law of Contract (4th 


ss Wodborn, foe. dt. p. 17 Hc policy context of the Ford case: R. Lewis, 


“ Tho Legal Enforceability of Agreements ” (1970) 8 BJ.LR. 313. 
ig aig) OL ace to achicro ar acta stats by tio répéal of. s: £ (4) of the 
1871 Act 32), which assumed that existing agreements were otherwise enforceable. 


65 Seo Donovan Report, Chap. VIII. 

ss Para, 539. Kabn-Freund dwelt on this proposal approvingly in Labour and the 
Law (19771), p. 128, asserting that legal enforceability was purely a question of 
expediency devoid of “ moral ethos.” 

6? Cmnd, 3888 (1969). The Labour Government's abortive Industrial Relations 
Bill 1970 proposed a conclusive presumption similar to that eventually enacted in 
the Trade Union end Labour Relations Act 1974, s. 18. 

‘s s. 34; «35 enacted a similar presumption in Tespect of the decisions of joint 
bodies; it was an “unfair industrial practice ” for a contracting party to Break 
an agreement or “not to take all such steps as are reasonably 

breaches by PA Sa toes dette a AE a he babalt 

3G), Sco Simeon and Wood! op. cli pp. 135144, 
are a Industrial Relations and the Limits of Law (1975), pp. 156- 
1 

T% Cf. Heatons Traapen v. TGWU [L197] LCR. 285—a more effective judicial 
attempt to make such organisations vicariously responsible for unfair industrial 
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Finally, in a reaffirmation of the tradition of legal abstention, the 
Trade Union and Labour Relations Act 1974 repealed the 1971 Act 
and stipulated in section 18 a conclusive presumption that the parties 
to a collective agreement do not intend a legally enforceable contract, 
unless they agree in writing (however expressed) that they do so 
intend in respect of all or part of the agreement.” 

Kahn-Freund’s theory of the contractual status of collective agree- 
ments is an outstanding chapter of creative jurisprudence. It adapted 
the formal legal principle of intention to create legal relations to give 
expreasion to the underlying sociological and ideological realities of 
the “ living law ” of British industrial relations, Inevitably, it featured 
in the development of the Common Law and in the political and 
legislative controversies of the last decade. This brilliant achievement 
—an indivisible combination of law, sociology and policy—was in the 
great tradition of Sinzheimer, who maintained that “ no scholarship 
is possible without conviction, without a view of the totality.” "° 


Roy Lews * 





apparently unofficlal activities of shop 
Hepple, “ Union Responsibility for Shop Stewards ” (1972) 1 LLJ. 197. 
71 The presumption is therefore still rebuttable and the phrase “ however oxpreseed ” 
may cover legalistic drafting (e.g. the famous Henry Wiggin agreements) as well as 


express 

13 Seo Kabn-Freund’s “ Introduction ” to Sinzheimer’s collected writings in Labour 
in Industrial 

Scienco. For their helpful comments on an earlier draft of this article the writer is 


indebted to the late Professor Sir O. Kahn-Freund, Professor Lord Wedderburn and 
Mr. R C. Simpson. 


DISCHARGE FROM PERFORMANCE OF 
CONTRACTS BY FAILURE OF CONDITION 


“I do not think there is generally much difficulty where the innocent 
party has elected to treat the breach as a repudiation, bring the 
contract to an end and sue for damages. Then the whole contract 
has ceased to exist, including the exclusion clause .. .” (per Lord 
Reid, in Suisse Atlantique Société D’Armément Maritime S.A. V. 
N.V. Rotterdamsche Kolen Centrale [1976] A.C. 361, 398). 

The question examined in this article is whether the contract is 
at an end or terminated or rescinded when one party is discharged 
from further performance by reason of the other party’s breach. 
This examination is not confined to exemption clauses and the 
problem may be restated more generally: Do any of the terms of 
the contract survive discharge? 

Much of this article will be concerned with demonstrating two 
distinct types of confusions which make this area of law one of con- 
siderable difficulty. These are (a) linguistic, le. a simple failure to 
use language properly, and to make sufficiently fine verbal distinc- 
tions—the commonest fault being a “slide” from one sense of a 
word to another; (b) conceptual: arising from a failure sufficiently 
to analyse the theories used to explain why a party is discharged from 
further performance. These erroneous theories lead to apparently 
“ logical ” conclusions about the nature of discharge. 


INTRODUCTION 


We may approach the problem by examining the nature and effect 
of failure of condition. While there are competing theories used 
sometimes to explain the ground of discharge, it will be assumed here 
that the reason that the party not in breach is excused from per- 
formance by reason of the other party’s breach is failure of condition. 
Some other theories are mentioned in the course of the discussion.’ 
By way of a preliminary definition, it may be said that a “ failure 
of condition ” includes all cases in which a promisee is discharged 
by the defaulter’s breach. A failure of condition includes, therefore: 
(a) a breach of terms categorised as “conditions” of the contract.” 
For the purpose of discharge what is significant is the failure of 
condition, not the failure of consideration involved in the breach of 
the term called a “condition.” The obligations of the parties are, 
however, so defined that any breach of the term called a “ condition ” 
causes a failure of condition: thus, it is a condition of the promisee’s 





1 For some theorles, see Williston on Contracts (3rd. ed), VoL 6, s 813. 
2 Such terms will, hereinafter, be identified thus: “ conditions ” (Le. enclosed 
within inverted commas.) 
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performance that there be no breach of “ condition ”; (b) a failure of 
consideration in the course of performance which “goes to the root 
of the contract ” or destroys or frustrates the object or commercial 
purpose of the contract or which results in the loss to the promises 
of the substantial benefit or substantial part of the consideration. 
It may be called a “ fundamental ” or “ substantial ” or “ repudiatory ” 
breach. The precise metaphor is not of vital importance here. While 
discharge may be said to occur on a failure of consideration, or the 
like, it occurs because it is a condition of the promisee’s liability to 
perform that no such failure of consideration should occur. In 
historical terminology, the liability of each party is said to be con- 
ditional on the readiness, willingness and ability of the other party 
to perform the substantial part of the consideration; (c) a repudiation 
before the time of performance by the defaulter or the defaulter’s 
prospective inability to perform. The condition of readiness, willing- 
ness and ability mentioned in (b) then fails. 

Failure of condition, therefore, may occur in cases in which there 
is a breach, but is distinct from the breach in the sense that the 
promises is discharged not by the breach but by the event which is or 
may be a consequence of the breach.? The occurrence or non- 
occurrence of the event is a condition of the contract. As we are 
dealing with cases of breach, the event will involve a failure of 
consideration of greater or less degree, but the same principle of dis- 
charge by an event will also serve to explain cases in which there 
is no breach of contract.‘ In our cases, therefore, the event is whatever 
failure of consideration combined with any other relevant features 
(such as the sufficiency of a remedy in damages, or the likelihood of 
continuing breaches) will enable the promisee to say that the condition 
of his liability to pezform has failed. With breaches of “ conditions,” 
the failure of consideration alone is relevant to the event. 


SECTION 1. THE NATURE AND EFFECT OF FAILURE OF CONDITION 


In theory, the existence of a conditional term in an agreement has 
depended, ever since the great case of Kingston v. Preston * in 1772, 
on the intention of the parties. In principle, it is still possible today 
that the performance on one side may be intended to be independent 
of performance on the other side (that is, not conditional on that 
performance), but judges are rightly reluctant to suppose that this 
is intended.* Most contracts, therefore, are supposed by the judiciary 
to contain “ conditions” or else the performances are assumed to be 





3 “Event” is the word used by Diplock LJ. in Hong Kong Fir Shipping Co. 

Ltd. v. Kawasaki Kisen Katsha Ltd. [1962] 2 Q.B. 26, 68-69. 

4 As, e.g. in Jackson vV. Union Marine Insurance Co. Lid. (1874) L.R. 10 C.P. 125. 

5 Reported in 2 Dougl. 684, 689. 

$ It is thought that authority for these propositions may be found in Swisse 
Société D’Armément Maritime S.A. v. N.V, Rotterdamsche Kolen 

Centrale [1967] 1 A.C. 361. 
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mutually conditional so that a repudiation or serious breach on one 
side will discharge the promisee. However fictional or unreal the 
search may be, the judges purport to look for the intention of the 
parties in determining the conditionality of performances. Thus, to 
say that A is discharged by failure of condition is to say that A is 
excused because it was intended that he should have to perform 
only if the other party does X or Y—or only if X or Y occurs. 

The promisee is discharged, therefore, because in theory he made 
the performance of his promises dependent on the performance of 
obligations by the other party. In order to treat himself as excused, 
therefore, the promisee relies upon the contract and its terms, express 
or implied. He does not say that he is discharged because the contract 
is at an end. He does not vary the terms of the contract. He claims 
only that he agreed to perform in X circumstances, not in Y circum- 
stances, and that he is under no liability to perform, X not having 
occurred. He refers to the terms of the contract, and upholds them, 
and relies upon them to say that he is not bound to go on with his 
performance. By doing nothing, he performs his promises. He does 
not disaffirm the contract, but affirms it.’ It follows, therefore, that 
nothing “happens to” the contract itself if the promisee treats 
himself as discharged by breach. The contract formerly governed the 
relationship of the parties, and it still does so. It is just that the 
contract does not bind the parties to perform in all circumstances, 

It is helpful to refer to some of the language used to explain dis- 
charge not in terms of what “happens to ” the contract,* but in terms 
of the effects upon the party discharged.’ It is said, inter alia, that 
the promisee is emancipated from continuing the contract further, 
or may repudiate the contract in toto and so be relieved from per- 
forming his part of it, or has a reason for non-performance which 
relieves him from further performance, or is discharged from the 
contract or from his liabilities under the contract, or is set free by 
the default, or is no longer bound to do anything more towards 
completion, or that his liability came to an end, or that he is absolved 
from any further duty, or is relieved from any obligation further to 
perform acts which he, for his part, had undertaken a legal obligation 
to perform, or is discharged from further performance, or has a 
sufficient ground of defence, or has the right to be relieved, or is 
relieved from the further performance of his obligations or is allowed 
to say that he will no longer be bound by the contract, or that he is 
excused from further performance, or is no longer under a legal 
obligation. 





7 Thus, a party who seeks to treat himself as discharged can rely on an arbitration 
clause, because “he affirms the contract under which the arbitration takes place” 
—Stebbing v. Liverpool & London & Globe Insurance Co. Lid. [1917] 2 K.B. 433, 
438. 

3 For some phrases to this affect, see infra, p. 634. 

° As many examples may be collected, the cases from which the following phrases 
are taken are not named. 
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We may summarise the discussion thus far. Whether an agreement 
is conditional or not depends on the intention of the parties. A con- 
ditional agreement is of such a nature that one party says or is 
assumed to say to the other party (who may be saying the same thing) 
“If you will do such and auch, I will do such and such.” If the 
condition is not fulfilled, there is no liability to perform in the party 
entitled to demand fulfilment of the condition. The contract does not 
bind him to perform. He relies on the terms of the contract to 
establish this, The contract is not, therefore, at an end. All of this 
follows if it is the case that a party is discharged by failure of con- 
dition, and may not follow if the ground of discharge is said to be 
failure of consideration, or variation, or any other ground.’ The fact 
that discharge is said to depend on the intention of the parties is, 
however, a convincing reason for holding that failure of condition 
is the ground for discharge. For how can it be said that discharge 
depends on intention without using the language of conditional 
promises? If it is said that a party is discharged because, on the truo 
interpretation of the contract, it was not intended that he ahould have 
to perform in the circumstances which have occurred, does that not 
signify that his performance was conditional on the non-occurrence 
of those circumstances? It is submitted that if we continue to insist 
that discharge depends on the discovered intention of the parties, 
whether or not that is a fiction, we cannot deny that failure of con- 
dition is the legal ground of discharge. Our conclusions should be, 
then: @ if discharge depends on failure of condition, the contract 
is not ended on discharge; (ii) if discharge depends on the discovered 
intention of the parties, the ground of discharge is failure of condition. 


SECTION 2. REASONS POR THINKING THAT ON DISCHARGE THE 
CONTRACT AND ITS THRMS ARE AT AN END 

(a) The confusion of discharge with rescission 

The word “ rescission ” has been used for a long time and has meant 
very different things in the law of contract. It is used to mean that 
the parties to a contract agree to treat the contract as at an end. It 
is used to mean that for fraud or misrepresentation or the like, one 
party may, in certain circumstances, treat the contract as though it 
had never been made. Again, it is used in the context of some actions 
upon a quantum meruit or for money had and received, signifying 
that the action is upon the indebitatus counts, and not upon the 

“special” or express contract. There is a specialised use in con- 
veyancing contracts, where property is to pass, which signifies that 
the property revests in the seller of land or goods, This last usage has 
often merged, especially in modern times, with a more general usage 
applicable in cases of breach, where “ rescission” means only that a 
party to a contmct treats himself as discharged by breach from further 
performing the contract. The last two usages, in particular, cause many 


10 See brfra, pp. 631-632. 
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Misconceptions in the law relating to breach of contracts. When a 
contract is rescinded, in the senses earlier mentioned, the contract 
ceases to exist, in a sense which will shortly be explained. A confusion 
of “ rescission ” with “ discharge ” leads naturally, but erroneously, 
to the assumption that a breach which discharges a party causes the 
contract to come to an end. One of the conclusions falsely drawn 
from this is that no action for damages will lie, although somewhat 
inconsistently this principle has been applied, as we will ses, only in 
certain cases involving sales of land. 


Rescission properly so-called 


The meaning of a word depends upon its use, but it is permissible 
to criticise a usage which causes confusion. For this reason, that 
usage of “rescission”? which relates to cases in which the special 
contract goes out of existence may be called the “proper” usage, 
and those usages which confuse rescission with discharge are 
“improper”? usages. 

The action of indebitatus assumpsit is probably the major source of 
confusion. In some cases this action lies “on” the contract, as, for 
instance, where the price is sought for goods bargained and sold. 
But the action was, in theory, brought upon an implied promise to 
pay.’ The words mean that a person “being indebted, promised ” 
to pay, but the action lay where there was no additional express 
promise to pay a debt, such promise being implied. The promise is 
implied, for instance, where A works for B, but B dismisses A in 
breach of contract, and before A has earned the agreed sum.™ Again, 
it is implied where A pays money to B under a conditional contract 
and B does not perform, in circumstances leading to a total failure of 
consideration."* There are a few other cases of non-performance where 
a promise is implied.** In the case of the employee or contractor, 
the value of the work can be recovered, although the special agree- 
ment is to pay a certain sum on completion. In the case of money 
paid, the payer can recover the amount paid over, although there was 
no agreement made expressly as to this, provided that he received none 
of the consideration which he is now incapable of returning or is 
unwilling to return.** In these cases the promise to pay or to repay 


11 See, e.g. Sinclair v. Brougham [1914] A.C. 398, 

13 For some discussion, see Holdsworth, History of English Law, VoL 8, po. 75-77, 
88-97; Fifoot, History & Sources of the Common Law. Tort and Contract (1949), 
Pp. 358 ef seg; Street, Foundations of Legal Liability (1906), Vol 3, pp. 185, 
190-195; Winfield, The Law of Quasi Contracts (1952), pp. 1-25; (1947) 63 L.Q.R. 
35; Jackson, History of Quasi Contract in English Law (1936), pp. 42-46, 84 ef seq; 
Ames, Lectures on History (1913), Lecture 14; Denning (1939) 55 LOR. 
34; Lucke, (1965) 81 L.Q.R. 422, 539; Baker [1971] CLJ. 51, 213. 
1 


14 Sinclatr v. Brougham, supra, n. 11. 

18 Seo eg. Skipton v. Casson (1826) 5 B. & C. 378; The Textonia (1871) L.R. 
3 A. & E. 394; Hain S.S. Co. Ltd. v. Tate & Lyle Lid. [1936] 2 A E.R. 597. 

18 Whincup v. Hughes (1871) L.R. 6 C.P. 78; Greeves v. West India & Pacific S.S. 
Co. (Ltd.) (1870) 22 L.T. 615. See Treitel, Law of Contract (4th. ed. 1975), pp. 697 
et meq. 
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inimical to the implication of a contract or promise. Thus, “ where 
there is an express promise, another promise cannot be implied ” *” 
or “ Promises in Jaw only exist where there is no express stipulation 
between the parties.” 1° This is sometimes thought to mean that as a 
matter of construction the terms of the special contract prevented the 
implication." It is submitted, however, that what prevented an action 
upon the implied contract was the mere fact that there was a i 
contract, whatever it said. Indebitatus assumpsit would not lie, in 
these cases, while the special contract was in existence. This is all the 
well-known maxim Expressum facit cessare tacitum means.?° In order 
that the general or “implied” counts might lie, the special contract 
had to “go ”—it had to be got out of the way, and treated as no 
longer in existence. It is then said to be rescinded. It is not enough 
that the promisee be discharged—the contract is not thereby rescinded. 
Thus, the action for money bad and received will not lie if there is 
no total failure of consideration, for the contract cannot be rescinded 
unless benefits received are restored to the defaulting party." The 
special contract could be rescinded by the substitution of another, 
express or implied, contract—if sufficient evidence of such a contract 
were adduced. Alternatively, the special contract might be rescinded 
after a breach of contract which entitled the promisee to treat himself 
as discharged. In the latter case the right to rescind is given by law, 
and the new contract to pay or to repay is implied by law. There are 
some special cases where a contract is implied by law in favour of 
the defaulter.** But in these cases the contract is not rescinded, for the 
innocent party has an action for damages. 

Perhaps the effect of rescission is clarified by these examples. If an 
agreement was made by deed, the action had to be in Debt or 
Covenant, not Asswmpsit. It follows that indebitatus assumpsit would 
not lie on breach. But if there is a failure of condition which dis- 
charges A, A can rescind the agreement, and as it is no longer in 
existence A can sue on an implied agreement for money paid or the 








11 Chater v. Beckett (1797) 7 T.R, 201, 204. 


18 Toussaint v. Marttnnant (1787) 2 T.R. 100, 105. 
19 Seo eg. Williams, “ Partial Performance of Entire Contracts” (1941) 57 L.Q.R. 


30 Barly cases on the quantum merult include: Duncomb vw. Tickridge (1648) 
Aleyn 94; Weaver v. Boroughs (1725) 1 Stra. 648; Cutter v. Powell (1795) 6 T.R. 
320; Cook v. Jennings (1797) 7 T.R. 381; Hulle v. Helghtman (1802) 2 Bast 145 
(wrongly decided); Appleby V. Dods (1808) 8 Hast 300; Ellis v. Hamlen (1810) 
3 Taunt. 52; and an the for money hed and received : $ 


Doug. 468; Widdle v. Lynam (1795) Peekos Add.Cas. 30; Greville v. Da Costa 
(1797) Peakes Add.Cas. 113; GHes v. Edwards (1797). 7 T.R. 181; Towers v. 
Barrett (1786) 1 T:R. 133; Hogan v. Shee (1797) 2 Esp. 522; Farrer v. Nightingal 
(1798) 2 Esp. 639; Hunt v. Sik (1804) 5 East 449. Later cases are exclnded for 
want of space. 

31 Supra, n. 16. 
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value of work done. Again, if an unenforceable agreement were 
made, the existence of that unenforceable agreement might prevent 
the implication of a contract.** But where there was a repudiatory 
breach by A of his (unenforceable) contract with B, B was able to 
accept this breach and to rescind the contract, in which case B could 
sue upon a quantum meruit for the value of work done." 

The difference between discharge and rescission properly so-called 
was and is important because the action for damages lay upon the 
special contract. The plaintiff counted upon the special contract. If 
that special contract ceased to exist, then obviously no action for 
damages could lie. Only an action on the general (implied) counts 
would lie. A party must elect, therefore, on which count he would 
take his verdict, for he could not have both.2* He could have his 
money back, or the value of work done, or he could have damages, 
but he could not have a remedy on a general count and have damages 
as well, If he claimed consequential loss his best choice was damages, 
in which an award would be included for the sum paid by him. On 


existence. Although the modem pleading rules no longer emphasise 
the distinction between special and general counts, the substantive 
rules remain the same, and it is undoubtedly true that no action for 
damages will lie upon a contract which is rescinded." 


(b) Sources of the confusion of rescission with discharge 


G) In general. The use of the word “ rescission ” to mean discharge 
seems to have been spread by cases involving sales, in which 
“ rescission ” implied that the property revested in the seller.?* But the 
seller had an action for damages. In addition to this, in cases involving 
sales the usual result which follows rejection of goods or repudiation 
of a contract for the sale of land, and discharge, is that money paid 
becomes recoverable. Rejection of goods, therefore, usually produces 
a total failure of consideration. This coincidence reinforces the idea 








23 Greville v. Da Costa (1797) Peakes Add.Cas. 113. 

M But se e.g. Savage V. Canring (1867) 16 W.R. 133; Scott v. Pattison [1923] 
2 K.B. 723; Casson v. Roberts (1862) 31 Beay. 613; Corpe v. Overton (1833) 
10 Bing. 252. Despite these cases, it is thought that the correct statement of 
pcinciple is as in tho text. 

35 Snelling v. Lord Huntingfield (1834) 1 CrM. & R. 20; Britain v. Rossiter 
(1879) 11 Q.B.D. 123, 133. Money paid is recoverable if thers is a total fallure 
ot consideratlon—Gosbell v. Archer (1835) 2 Ad. & EL 500. The roles are 
Presumably the same if the unenforceable contract is rescinded by agreement, as 
in Morris v. Baron & Co. [1918] A.C. 1. 

M Ho could join general and special counts, but only take the verdict on 
one: s 6.g. Goodman v. Pocock (1850) 5 Q.B. 576. 

a7 Whether or not the contract is rescinded “ab initio” is another 
but it need not bo gone into bere. It is, perhaps, largely an illusory problem. 

a8 Seo e.g. cases clted with Hoare v. Milner (1797) Peak 58, 59. 
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that contracts are “rescinded,” although in the sale of goods it is 
never doubted that on discharge an action for damages lies.” The 
coincidence led Devlin J. to say in one case that the exercise of the 
right to reject was just a form of rescission; and that the rules as to 
money had and received were simply an aspect of the same principle.*° 
But while one may rescind by rejection followed by a claim for the 
return of money paid, one need not do so: one may claim damages 
instead, and the contract is not then rescinded, in the “proper” 
sense. 

The confusion is seen also in cases involving a sale of land, where 
the purchaser had repudiated the agreement. It was said that the 
vendor had no action for damages when he first sought specific 
performance, but later sought to have the order cancelled in order to 
resell. The reason given was that his attempt to resell was a rescission 
of the contract, so that no action for damages could lie. It seems 
obvious that, as in the sale of goods, all the vendor seeks to do in 
such cases is to treat himself as discharged (having first sought to 
affirm the contract), on the ground of a continuing repudiation. 
Fortunately, the reasoning based on rescission appears now to have 
been superseded, and the House of Lords has held that damages at 
common law may lie in such a case.*? Criticism has been levelled at 
one case, Horsler v. Zorro,’ for what is said to be “ the erroneous 
conception of rescission ab initio as a remedy for breach of con- 
tract.” ° This was a case where a purchaser wrote to a defaulting 
vendor to ask for his deposit to be returned. The view taken by 
Megarry J. was that he had thereby rescinded the contract, and 
could not thereafter claim damages. Although this aspect of the case 
has been criticised, it is submitted that it is defensible. Megarry J. 
seems to have decided that the purchaser was choosing not to pursue 
a remedy in damages, but sought his money back. If this was the case, 
the remedy sought was a rescissionary remedy, for money had and 
received lies after discharge only if the contract is rescinded, and if 
it is rescinded no damages may be obtained. This leaves aside the 
question whether the contract actually was rescinded when the pur- 
chaser demanded his money back. As we have seen, it was possible 
in an action to join counts for damages and money had and received, 
and to elect after verdict. Rescission seems to have been regarded as 





23% Seo eg. Maclean v. Dunn (1828) 4 Bing. 722; R. V. Ward Lid. v. Bignall 
[1967] 1 Q.B. 534; Sale of Goods Act 1893, s. 48 (4). It is submitted that the 
Court of Appeal’s explanation of s. 48 (4), given in the last case, is insupportable 
in its analysis, 


30 Kweli Tek Chao v. British Traders and Shippers Ltd. [1954] 2 Q.B. 459, 480. 

81 Henty v. Schroder (1879) 12 Ch.D. 666; 48 LJ.Ch. 792; 27 W.R. 833, was 
the leading case. For discussion and other casos, sec: Drake (1967) 30 M.L.R. 531; 
Baker (1970) 33 MLR. 441; Dawson (1976) 39 MLR. 214; Abar U7 91 
L.Q.R. 337; Dawson (1977) 93 L.Q.R. 232. The House of Lords referred 
to in the text is Johnson v. Agnew [1979] 1 All E.R. 883. 

33 [1975] 1 All E.R. 584. 

23 Lord Wilberforce in Johnson v. Agnew [1979] 1 All E.R. 883, 891. Seo alto 
Goff LJ. in Bucklend v. Farmer and Moody (a firm) [1978] 3 All ER. 929, 943. 
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a process, more than as a matter of election. It was the process by 
which, as far as possible, the status quo ante was achieved. Megarry J. 
assumes that an election made by a simple demand in a letter is 
effective both to discharge (which is clear enough) and to rescind. 
There seems to be no objection in principle to this (it can be done, 
for instance, if fraud is alleged), but it might be open to a court to 
hold that such a letter is not necessarily an election to rescind, and 
that the contract is not rescinded until the plaintiff commences action, 
say by claiming a liquidated sum of money. It is submitted, therefore, 
that while it may be correct to imply that rescission itself is not a 
remedy, but a pre-requisite to a remedy, some of the criticism of 
Horsler V. Zorro may be misplaced. 


(ii) The effect of the “ offer ” theory of discharge 

A further source of confusion is that usage of “ rescission” which 
signifies “ agreement to end a contract or contractual performance.” 
From time to time it has been suggested that a repudiation or repu- 
diatory breach is an “offer ” to end a contract, and that this offer, 
if “accepted,” results in the contract being “at an end.” One of 
the reasons for this theory is that the courts have been concerned to 
stress that one party cannot unilaterally bring his own obligations to 
and end by breaking his contract. Thus, “ acceptance ” by the 
promises is stressed. This really means that the promisee has a right 
of waiver. To explain the promisee’s right to “accept” or not, it is 
sometimes said that it takes both parties to “rescind.” ** All that 
need be said is that the promisee may, if he wishes, enforce the pro- 
mises of the defaulter—he may insist that the defaulter perform his 
promises. This is the essential nature of waiver in such cases, But the 
“offer ” theory, involving a variation of the contract, is introduced 
quite unnecessarily, together with “‘ rescission.” When “‘ acceptance ” 
of a repudiation is viewed in this light, it is sometimes said to be a 
right given by law and not depending on any implied term.” But is 
it the case that discharge does not depend on the intention of the 
parties? The “ offer” theory in a more pure form at least maintains 
the principle that it is the intention of the parties which counts. The 
language of “ offers ” and “ recission ” can be seen to have contributed 
to the idea proposed by some that discharge is impossible without a 





4 Hochster v. De La Tour (1853) 2 E. & B. 678; Bradley v. H. Newsom, Sons 
& Co. [1919] A.C. 16; (per Lord Wrenbury); Johnstone v. Milling (1886) 16 Q.BD. 
460; Decro-Wall International S.A. v. Practitioners in Marketing Ltd. [1971] 
1 WLR. 361. Ninaber (1962) C.LJ. 213, criticles the “offer” theory. Cheshire 
& Fifoot, Lew of Contract (9th ed., 1976), pp. 573 et seg. support the “offer” 
theory 


35 Honck v. Muller (1881) LR. 7 Q.BD. 92, per Bramwell LJ.; Rhymney 
Railway Co. V. Brecon and Merthyr Tydf Ry. Co. (1900) 83 L.T. 111, per North 
J; Heyman v. Darwins Ltd. [1942] A.C. 356, per Viscount Simon and Lord Wright. 

36 Hirt Mulk v. Choong Yue SS. Co. Ltd. [1926] A.C. 497. 
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total failure of consideration,®’ for this is a characteristic of rescission 
properly so-called, with regard to the availability of the action for 
money had and received. Again, Pollock ?* was led to believe that until 
the mid-nineteenth century, the only election a party had in cases of 
anticipatory breach was to ignore the repudiation, or to “ rescind ” 
the contract and thereby renounce a claim in damages. This seems 
to be a variant of the “ offer ” theory. It was clearly false. 

‘While the “offer” theory and the notion of “rescission” (im- 
properly so called) are quite clearly interwoven, it would seem possible 
to imagine that the parties might agree that the promisee should be 
discharged, without the parties also agreeing that the contract should 
be at an end. The “ offer” theory, therefore, may not be an indepen- 
dent source of confusion, but is troublesome only by reason of its 
association with the improper usage of “‘ rescission.” 


(lit) The effect of the theory that discharge results from failure of 
consideration ` 

Some writers assert that discharge results from a failure of con- 
sideration simpliciter.” Thus, Morison spoke of the failure of con- 
sideration “dissolving ” the contractual binding force, and thus 
discharging the promisee. Since the binding force was gone, so was the 
contract itself. It no longer existed.° If a party is discharged by 
failure of consideration it is, indeed, difficult to explain what 
“happens to” the contract, without saying that it is at an end. The 
contract provides that A shall do such and such. B is seriously in 
breach of contract, and because of that failure of consideration, A is 
discharged from further performance. The natural explanation—if 
one wants to avoid the language of conditions—would seem to be 
that the contract has come to an end. How else is one to explain 
that A need no longer perform? One could presumably invent a 
positive rule of law: thus, “ If the consideration shall fail to a certain 
degree, A shall be discharged.” This positive rule does not imply 
that the contract is at an end. But such a positive rule requires to be 
demonstrated by reference to authority, and in English law authority 
appears to be unanimous that discharge depends on the intention of 
the parties. That implies the language of conditions, and lawyers have 
always preferred to speak of conditional agreements. Those who 
speak of failure of consideration as the ground of discharge fail to 
deal with the implications of the insistence of English lawyers upon 





37 Seo e.g. Hoare v. Rennie (1859) 5 H. & N. 19; Williams, loc. dit., supra, 
n. 19, at pp. 382, mn. 52, 490-492, 496-504; McElroy (ed. Williams), Impossibility of 
Performance (1941),.pp. 83-118; Benjamin’s Sale of Goods (Ist. od., 1974), s. 857 
(and seo ibid s. 893). 

38 Pollock on Contracts (13th. ed., 1950), p. 218. 

39 See supra, n. 37, and the writers there mentioned. Also Williston on Contracts 
Grd ed.), Vol. 6, m. 813 et seg. Morison, The Principles of Rescission of Contracts 
(1916), and (1912) 28 L.Q.R. 398; (1913) 29 L.Q.R. 61; McGarvie, 4 Melb.UL.R. 
154. 


40 See the sources, previous note. 
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the effect of the intentions of the parties. They do, however, assume 
that the contract is at an end when the consideration fails to the 
required degree. 
(iv) The effect of judicial policy 

Fourthly, the theory that the contract is “at an end” on discharge 
appears to have been welcomed and fostered by some judges as a 
matter of policy, in order to provide a degree of “consumer pro- 
tection ” by avoiding exemption clauses. In a number of cases, some 
of them recent, it has been said that exemption clauses, like all other 
terms of the contract, are at an end if the contract is “ended” on 
breach.** It is not necessary to examine these well-known cases in 
detail. They mostly assume, without much discussion, that the con- 
tract is at an end if one party lawfully treats himself as discharged— 
even though that party may retain his right to damages. In these 
cases, the principle method for achieving this result is the “‘ slide” 
from the proper to the improper use of the word “ rescission.” There 
seems to be no doubt—especially in respect of the most recent deci- 
sions of the Court of Appeal—that some judges are happy to adopt 
the notion that the contract is at an ead, in order to promote the 
desired aim of striking down exemption clauses. This policy will be 
discussed further, below. 


We have examined four of the possible reasons for thinking that 
discharge of the promisee causes the contract to come to an end. 
There may well be other reasons. Before proceeding to consider 
reasons to the contrary, it may be useful to examine some of the 
jadicial language used to explain discharge in terms of its effects 
upon the contract. It is very common, of course, to say that the con- 
tract is “at an end” or “ put an end to,” or that it is “ rescinded.” 
Further, of the contract it may be said that it is “ void ” or even “ void 
ab initio,” or that it is “displaced,” or no longer binding, or not 
binding upon the innocent party, or that it ceases to exist, or is abro- 
gated entirely, or terminated, or determined, or that the special 
terms “ go,” or that the agreement “ goes,” or is abrogated, or that 
the obligations all disappear and no longer exist as obligations, or 





41 See e.g. Bontex Knitting Works Lid. v. St. John’s Garage (1943),60 TLR. 
44; Suisse Atlantique Société D’Armément Maritime S.A. v. N.V. Rotterdamsche 
Kolen Centrale [1967] 1 A.C. 361, 398; p “ Plasticine" Ltd. v. Wayne 
Tank and Pump Co. Ltd. [1970] 1' Q.B. 44; Farnworth Finance Facilities Ltd. v. 
Attryde [1970] 1 W.L.R. 1053; Kenyon, Son & Craven Lid. v. Baxter Hoare & Co. 


v. Charterhouse Cold S Storage Ltd. [1974] 2 Lloyd's Rop. 286; Wathes (Western) 
Ltd. v. Austins (Menswear) Ltd. [1976] 1 Lloyd's Rep. 14. In one recent case, Photo 
Production Lid. v. Securicor Transport Ltd. [1978] 3 E. 
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that no contractual obligations are outstanding. If a party does not 
elect to treat himself as discharged, and thus waives the breach, the 
contract may be said to be “alive” or “on foot” or “ subsisting ” 
or ‘‘still binding ” or “ continued ” or “ open,” or its terms may be 
said to “ survive,” and so on.“* 

We -may conclude, then, that there has been considerable confu- 
sion between rescission, properly so-called, and discharge. If the 
contract is rescinded, it ceases to exist, and none of its terms can be 
relied upon. No action for damages will lie upon a contract which is 
rescinded. If a party who is discharged still has available to him an 
action for damages, the contract is not rescinded. It is an improper 
usage, therefore, to apply the word “ rescission ” to such a situation. 
But the use of the word leads naturally, but erroneously, to the 
proposition that on discharge the contract ceases to exist. 


SECTION 3. REASONS FOR THINKING THAT ON DISCHARGE 
THE CONTRACT AND ITS TERMS ARE NOT AT AN END 


(i) Practical reasons 

Practical reasons may be explored before turning to the more 
theoretical. First, the idea that the contract with all its terms perishes 
on “ disaffirmation’’ is far too rigid. AI clauses, even those agreed 
by parties on an equal bargaining footing, are struck down. This is 
the case even though as a matter of construction the particular 
exemption clause covers the events which have occurred.“ Thus, the 
intention of the parties is ignored, and the result may be to force 
upon a party obligations which he did not agree to bear. Secondly, 
the idea that all terms perish on disaffirmation encourages harshness, 
for it may be to a party’s advantage to escape from the limitations 
of an exemption clause by disaffirming the contract, perhaps for 
trivial breaches. The rule promotes litigation and creates uncertainty. 
Thirdly, the rules of construction which are available for use against 
exemption clauses are such that the courts can usually reach the 
result that they wish without having recourse to the rigidity of the 
rule of law which strikes down unfair and reasonable exemption 
clauses, alike. Fourthly, while the foregoing criticisms apply to 
exemption clauses particularly, and to enforcement of them by the 
defaulter, there may be some clauses in the contract which the 
innocent party wishes to enforce, and which are designed to be en- 
forced in a case of serious breach. The effect of the rule designed 
to protect the party not in breach from exemption clauses is quite 
general, and the result may be that the innocent party cannot rely on 











42 Many other examples may be found in the cases, and for this reason the 
cases from which the above phrases were taken are not named. For language 
referring to the ending of performance (and not the contract), see supra, p. 625. 

43 As was the case in Harbutt's “ Plasticine” Lid. v. Wayne Tank & Pump Co. 
Ltd. [1970] 1 Q.B. 44. 
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terms inserted for his benefit. Judicial policy has, therefore, led to 
the use of a sledgehammer to crack a nut.“ 


(ii) Theoretical reasons 

It is thought that theoretical reasons are even more convincing. 
In the first place, if the contract and all its terms are rescinded or at 
an end on “ disaffirmation,” there are a number of inexplicable 
anomalies in the law. Thus, some clauses are agreed to “ survive” 
disaffirmation. An arbitration clause may survive and be enforceable.“ 
An implied term that confidential information will not be divulged 
survives the “ disaffirmation ” of a contract by an employer on the 
employee's breach.‘* The term can be enforced by injunction. A 
liquidated damages clause will survive if it is not a penalty, and the 
same is true of provisions in a contract that sums of money will fall 
due on “termination” of an agreement.‘’ Further, if the contract 
is “at an end” or rescinded in the proper sense, then no action for 
damages will lie at the suit of the innocent party, for that action lies 
“on” the contract, and depends on the continued existence of the 
contract, It is, of course, the case that an action for damages will lie 
in a case where the promisee merely treats himself as discharged. 
This problem caused trouble in Moschi v. Lep Air Services," where 
A agreed with B to guarantee that C would make certain payments. 
It was argued for A that B’s “ disaffirmation ” of his contract with C 
brought to an end C’s obligations to make the payments, and that the 
result of this was to excuse A from any liability for payments which 
would have fallen due thereafter. A, however, was held liable to B on 
the guarantee. Lord Reid agreed “* that on “ disaffirmation ” all the 
obligations of the contract came to an end and were replaced by 
operation of law with an obligation to pay damages. But these dam- 
ages, he held, had to be assessed by reference to the old obligations 
although the old obligations no longer existed as obligations. The 
terms of the contract, which have ceased to exist, still have to be 
looked at for this purpose. 





pra, 4 3 

Clauses (1964) and also in [1970] CLJ. 221; (1977) 40 M.L.R. 31; 
Dawson (1975) 91 L.Q.R. 380; Reynolds (1963) 79 L.Q.R 534; LelghJones & 
Pickering (1970) 86 LQ.R. 513; (1971) 87 LQR 5 5; Melville, (1956) 19 
M.LR. 26; Jenkins [1969] CLJ. 251. 

45 Heyman v. Darwins Ltd. [1942] A.C. 356; Woolf v. Collis Removal Service 
[1948] 1 K.B. 11; Stebbing v. Liverpool & London & Globe Insurances Co. Ltd. [1917] 
2 K.B. 433; contrast Jureidini v. National British & Irish Millers Insurance Co. Ltd. 
[1915] A.C, 499. In Hirft Mult v. Cheong Yus S.S. Co. Ltd. [1926] A.C. 497 G.C.) 

is said that if the term does not survive, it is as a matter of construction. 


49 Ibid. at pp. 345-346. 
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If this is correct then it would seem that at a stroke all of the old 
law by which a distinction is made between actions on the special 
contract for damages, and rescissionary actions, has perished. It must 
follow that an action for damages should now lie on a contract “ res- 
cinded ” in the proper sense, since the non-existence of the contract 
is now no bar. The cases which grounded discharge upon an “ offer ” 
to rescind *° provide a better explanation than that given by Lord 
Reid, for the “ offer” cases at least recognise the possibility that the 
variation of the contract may contain the “ reservation ” of a right of 
damages. Moreover, if the contract is rescinded in the proper sense on 
discharge, what is to be made of the cases which hold that a vendor 
who has taken a deposit may retain the deposit when the purchaser 
repudiates the contract.*' If the contract is rescinded in the proper 
sense, the deposit ought, it seems, to be repayable. There is no con- 
tractual right to keep it. How, except by referring to the terms of the 
contract and by giving the terms contractual effect, should one distin- 
guish any longer between deposits and part payments? If it is not 
permissible after discharge to refer to the intention of the parties, there 
seems to be no ground for allowing the vendor to retain a deposit. 
The idea that on discharge the contract is rescinded or “at an end” 
creates, therefore, a number of anomalies. The cases to this effect 
are not readily explicable in terms of long established distinctions. 
In English law, the existence of anomalies is not necessarily fatal to 
a theory, and will not “ prove ” that a case has been wrongly decided. 
It is, however, a very good reason for doubting the correctness of 
decisions which create the anomalies, and for arguing that those 
decisions ought to be overthrown in favour of some principle which 
will achieve more consistent and comprehensible results. 

As to exemption clauses in particular, there are, perhaps, a num- 
ber of possible variations of the argument used to show that exemp- 
tion clauses are inapplicable in cases of discharge. First, there is the 
simple rule that as the contract is at an end all the terms of the 
contract, including exemption clauses, are at an end. Secondly there 
was, it seems, a view that exemption clauses do not apply after dis- 
charge only when the breach is “ fundamental.” But the fundamental 
nature of breaches now ** seems to be treated as primarily relevant to 
questions of construction of the contract, and the more recent view 
seems to relate to all contracts which are “at an end,” whether 
the breach is “ fundamental ” or not. Thus, one would include cases 





50 See supra, p. 631. 

51 Pitt v. Cwrotta (1931) 31 SR. N.S.W. 477; Ward v. Ellerton [1927] V.L.R. 
494; Mussen V. Van Diemen’s Land Co. [1938] 1 Ch. 253. The defaulting 

can recover part payments, although the contract is not rescinded, because, in 
theory, part ee intended: fo bo ropen = (deposits are not)— Mayson v. 
Clouet [1924] PC. 980 O.C); Dies vV. British & International Mining & Finance 
Corpn. Ltd. [1939] 1 K.B. 724. 

52 After the dechion in Suisse Aslantique Société D’Armément Maritime S.A. V. 
N.V. Rotterdamsche Kolen Centrale [1967] 1 A.C. 361. But see the Photo 
Production case, supra, n. 41, per Waller LJ. at p. 159 f-h. 
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in which the contract is said to be “ended” by a trivial breach of a 
“ condition,” * Thirdly, it might be said that the limitation of B’s 
liability by the exemption clause may be regarded as part of the 
consideration which B demands from A.“ If B is in breach of con- 
tract so that A is entitled to withold the consideration promised on 
his part, why should a line be drawn between one part of the consi- 
deration and another? Why should A be bound to remain ready to 
perform or observe part of the consideration? The answer is, of 
course, that it may have been the intention of the parties that A 
observe the exemption clause, whatever the nature of the breach. 
The rigidity of this third argument ignores that intention and varies 
the agreement made. The rule is unfair, at least between parties in an 
equal bargaining position. 

Moreover, it is submitted that the exemption clause is a limitation 
of B’s promise, and part of the definition of that which B agrees to 
do, and he should not be made liable for more than he agrees to do. 
The acceptance of the exemption clause by A is part of that which A 
promises in return for B’s promises. Why, then, should A be allowed 
to turn around and attempt to hold B to a promise which B did not 
give when A promised that this is what he would not do? A’s 
acceptance of the exemption clause is consideration for B, and the 
clause should not be ignored. The clause is a limitation of the con- 
sideration promised to A, and should not be treated as varied by so- 
called “ disaffirmation,” or by the Court. The reasons for rejecting 
the third argument, advanced here, appear to have been accepted in 
part by some judges in applying the theory that the contract is ‘‘at 
an end.” That is, it is said in some cases that “ disaffirmation ” of a 
contract does not affect exemption clauses which define B’s duty. 
It is submitted that a sensible (l.e. comprehensible) distinction may be 
drawn between clauses which prevent a certain type of remedy or 
which limit the amount of damages payable or the time within which 
actions may be brought, etc. and other clauses which limit B’s duty 
to perform. But it is submitted that these distinctions are irrelevant 
for the purposes under discussion, because discharge does not bring 
the contract to an end. We have already seen the theoretical justifi- 
cation for this, which lies in the nature and effect of failure of 
conditions. 





53 Some, however, would deny that there may be such a thing as a “ trivial” 
breach of “condition.” Seo the authors supra, n. 37. In the writers view, there 
may not be a “trivial” breech of ss. 13, 14, 15, Salo of Goods Act 1893, Le. if 
goods are not, say, reasonably fit, etc. they may be said to be a different 
“kind” of thing, or the breach is “substantial” or “fundamental” Outside of 
these sections, there may be a “trivial” breach of “conditions,” although a 
“trivial” breach discharges one party just as certainly as a “serious” breach. 

54 See e.g. Dawson (1975) 91 L.Q.R. 380, who, however, recognises some of 
the criticisms made here. 

55 Seo e.g. Torquay Hotel Co. Ltd. v. Cousins [1969] 2 Ch 106; Kenyon, Son & 
Craven Lid. Vv. Barter Hoare & Co. Lid. [1971] 1 W.L.R. 519; The Angela 
[1973] 1 W.L.R. 210; Treitel, op. cit., supra, n. 30 at p. 155. 
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(iii) Authority 

We have seen that if a party is discharged by failure of condition, 
principle suggests that the contract remains in existence and continues 
to govern the relationship between the parties. The contract itself 
discharges the promisee. We have seen that there are strong practical 
and theoretical reasons for holding that the contract is not ended on 

i We may now consider the effect of the decision of the 
House of Lords, in Heyman v. Darwins Lid.** 

This was a case in which the question in issue was whether the 
defaulter could rely upon a clause referring disputes about breaches 
to arbitration, if the promisee claimed to be discharged. The House 
expressed a unanimous view. In cases of discharge by breach or by 
frustration, it was said, the contract is not at an end—“ it is the 
performance of the contract which has come to an end.” * “The 
contract stands, but one of the parties has declined to fulfil his part 
of it. . . . The contract is not put out of existence.” ** Lord Porter 
explained that a party who treats himself as discharged is still acting 
under the contract when he claims damages, and refers to its terms 
to establish the damages, and also to establish who repudiated. The 
contract is still in existence and is not rescinded.” The arbitration 
clause could be enforced. It is not, perhaps, surprising, but it is 
certainly regrettable, that in its pursuit of policy ends the Court of 
Appeal has failed to consider Heyman v. Darwins Ltd. 

We must not, however, refer to Heyman V. Darwins Ltd. without 
also discussing an earlier decision of the House of Lords, in Hain 
SS. Co. Ltd. v. Tate & Lyle Ltd.*° Taken at its face value, without 
reference to Heyman v. Darwins Ltd., this decision does appear to 
support the view of the Court of Appeal. A ship wrongly deviated 
from its agreed course, and during the voyage some of the cargo was 
lost. The major question was whether freight was due, but there was 
also a question as to the application of an exemption clause. The 
House held that if the promisee elected not to waive the breach, the 
shipowner could not rely upon the terms of the contract, including 
exemption clauses, demurrage clauses, and the freight clauses. These 
terms could be enforced only if the contract were affirmed. The breach 
here was not waived, and freight, therefore, was not payable. As to 
the exemption clause, the question was whether the plaintiffs, as 
indorsees of the bill of lading, were relieved from personal liability in 
respect of general average loss. It was held that they were relieved 
unless the shipowner could rely upon the exemption clause to protect 
him against loss due to perils of the sea, etc. The House held that 








56 [1942] A.C. 356. 

57 Ibid. at p. 367, per Viscount Stmon. 

56 Ibid. at p. 374, per Lord MacMillan. 

89 Ibid. at pp. 397-399. 

60 [1936] 2 All ER. 597. The decision of the House was influential in the 
development of the “fundamental breach” casos. Seo the sources, supra, n. 44, 
for discussion, which need not be repeated here. 
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the shipowner could not rely upon such a clause. Much of the 
language of the case suggests that the contract was indeed “at an 
end.” 

What, then, is the relationship between this case and the later 
case of Heyman V. Darwins Ltd.? It is possible that one case may be 
an exception to the general rule established by the other, or that 
there is a contradiction between the cases so that a choice must be 
made, or that one case can be explained away so that it is perfectly 
reconcilable with the general rule established by the other, or that 
there is no general rule, but two particular rules, one applying to 
shipping contracts, and one to arbitration clauses. Recent Court of 
Appeal cases would appear to have taken either the first or second 
view, with Hain S.S. Co. Ltd. v. Tate & Lyle Ltd, as the governing 
case." 

If, however, it is a case of outright contradiction between the two 
decisions, Heyman v. Darwins Ltd. is the later case, and ought to be 
preferred. Furthermore, if possible, a solution ought to be adopted 
which enables the reconciliation of the two cases. As both seem to be 
expressed in quite general terms, this appears at first sight to be 
impossible. In Heyman v. Darwins Ltd, a clause clearly survived 
discharge, and this is surely impossible to reconcile with a general 
principle that the contract is at an end on discharge. It is, however, 
possible to explain the shipping cases in a way which will reconcile 
them with Heyman v. Darwins Ltd. If some of the shipping cases 
decided before Hain S.S. Co. Ltd. v. Tate & Lyle Ltd. are considered, 
it will be seen that there is more than one explanation for the result 
reached in the latter case. Thus, in Balian & Sons v. Joly, Victoria 
& Co, (Ltd.)™ it was said that on a deviation the contract and all 
its terms are at an end. But in James Morrison & Co. Ltd. v. Shaw 
Savill and Albion Co. Ltd.“ the reason given for the inapplicability 
of an exclusion clause on a deviation was that as a matter of inter- 
pretation the clause did not apply except to the agreed voyage. Both 
these views may be found in Joseph Thorley Ltd. v. Orchis S.S. Co. 
Ltd.“ Since Hain S.S. Co. Ltd. Vv. Tate & Lyle Ltd. it is still possible 
to find both explanations. Thus, in Suisse Atlantique Société D’ Armé- 
ment Maritime S.A. v. N.V. Rotterdamsche Kolen Centrale * Lord 
Reid thought it was a question of affirming the contract or not. If 
affirmed, the application of exemption clauses was a matter of con- 
struction. If not, the clauses do not apply because the contract is at 
an end. To Lord Wilberforce, however, the question is always one of 
construction. ** 


*1 eg. in Photo Production Ltd. v. Securicor Transport Ltd., supra, n. 41, the 
Court of refers to the Hatin case, but not to Heyman v. Darwins Lid. 

e12 (1890) 6 T.L.R. 345. 

¢3 [1916] 2 K.B. 783. [1907] 1 K.B. 660. 

6s Supra, n. 52. Lord Reid's remark appears at the beginning of this article. 
For other cases and discussion, see Coote, Exception Clauses (1964) and [1970] 


CLJ. 221. 
6¢ [1967] 1 A.C. at pp. 433-434. 
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It is possible, therefore, to construe Hain S.S. Co. Lid. v. Tate & 
Lyle Ltd. in a way which is quite consistent with Heyman v. Darwins 
Ltd. It is submitted, therefore, that the earlier case ought to be 
regarded as a decision about the interpretation of clauses in shipping 
contracts and about the applicability of exemption clauses, on con- 
struction, to cases of deviation. We may say that in Hain S.S. Co. Ltd. 
v. Tate & Lyle Ltd. the ground for non-payment of the freight was 
the failure of the condition that the ship should not deviate, and the 
reason for the inapplicability of the exemption clause was the intention 
of the parties that the clause should apply only to accidents on the 
agreed voyage If, however, Hain SS. Co. Ltd. v. Tate & Lyle Ltd. 
establishes that the contract is at an end on discharge, it seems 
impossible to find a means of similarly explaining away Heyman V. 
Darwins Ltd. It is submitted, therefore, that Heyman v. Darwins Ltd. 
ought to be accepted as the governing case, until such time as the 
House of Lords clearly distinguishes it or departs from it.*’ On this 
view, the cases may be reconciled with each other, and also with the 
statement of principle advanced earlier. The recent decisions of the 
Court of Appeal, however, cannot be supported in terms of the clear 
and unambiguous statement of principle in Heyman v. Darwins Ltd. 

Reference has already been made to Moschi v. Lep Air Services 
Ltd.“ in which, we have seen, Lord Reid restated his view that on 
discharge the contract is “at an end.” Lords Diplock and Simon, 
however, took a different view. The former said ** that “ acceptance ” 
of a repudiation as discharging the promisee does not vary the con- 
tract or rescind it. The promisee does not vary the contract but en- 
forces it. The effect of “ disaffirmation ” depends upon the nature of 
the particular obligation and the circumstances in which a party pro- 
mised to perform it. The obligations generally come to an end, but 
there may be “‘ exceptional ” obligations which are “ancillary to the 
main purpose of the contract” which remain enforceable. Lord 
Simon agreed that a contract is not varied in any way by acceptance 
of a repudiation. This “ does not alter its terms in any way.” ”* The 
remedy of damages, said Lord Diplock, was a right given by law, the 
sole source of which was the original contract.” 

Finally, there is the recent decision in Johnston v. Agnew," a case 
involving sales of land. The question was, whether a vendor who had 
at first claimed specific performance would later claim damages at 
common-law. The House of Lords held that if the decree of specific 
performance were discharged, an action for damages would lie. The 
vendor, on accepting the purchaser’s repudiation, did not “end” 
the contract. Sales of land, therefore, are put clearly on the same 








67 On the contrary, it was approved by the House of Lords in Johnson v. 
Agnew [1979] 1 All E.R. 883, discussed tnjra. 

es Supra, n. 48. 

e [1973] A.C. at pp. 349-350. 

70 Ibid. at p. 355. 

71 Ibid. at p. 350. 

T3 [1979] 1 All E.R. 883, noted at p. 696 below. 
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footing as sales of goods. An important feature of the case is the 

approval given to Heyman v. Darwins Lid." and especially to the 

following passage from the judgment of Lord Porter ™: 
“To say that the contract is rescinded or has come to an end or 
has ceased to exist may in individual cases convey the truth with 
sufficient accuracy, but the fuller expression that the injured party 
is thereby absolved from future performance of his obligations 
under the contract is a more exact description of the position. 
Strictly speaking, to say that, upon acceptance of the renuncia- 
tion of a contract, the contract is rescinded, is incorrect. In such 
a case the injured party may accept the renunciation as a breach 
going to the root of the whole of the consideration. By that 
acceptance he is discharged from further performance and may 
bring a action for damages, but the contract itself is not 
rescin d 


Nothing could be clearer than this. It is unfortunate that Lord 
Wilberforce, who gave the only judgment, and who at one stage 
speaks of the parties being “ discharged from further performance ” 
(which is comprehensible) ™ elsewhere contrasts “ rescission ab initio ” 
(by which he means rescission), with “rescission” (by which he 
means discharge). His Lordship also speaks of the “termination ” 
of the contract, and in one passage the following phrases appear: 
‘It is easy to see that a party who has chosen to put an end to a 
contract by accepting the other party’s repudiation cannot afterwards 
seek specific performance. This is simply because the contract has 
gone, what is dead is dead.” "* Loose language of this sort, however, 
in no way disguises the fact that the case affirms the distinction be- 
tween rescission (even if it is called “rescission ab initio ”) and 
discharge (called, here, “ rescission’), and since Heyman v. Darwins 
Lid. was approved one may have regard to that case for language 
which affirms that on discharge the contract is not “ gone” or 
oc dead.” 77 

In the light of these authorities, the cases on exemption clauses 
which have held that on discharge the terms of the contract perish 
are, it is submitted, insupportable. They are contradicted by Heyman 
v. Darwins Ltd. They are not reconcilable with the principle of 
discharge by failure of condition. They are rigid, perhaps unjust, 
and unnecessary. They produce anomalies. The shipping cases may be 
an exception to the general rule stated by Heyman v. Darwins Ltd. 
There is, however, no good reason in principle why a different rule 
should apply to deviation cases. The same result can be achieved by 
a rule of construction. It is submitted that Heyman v. Darwins Ltd. 


13 Approved at p. 889. 
T4 From [1942] A.C. 356, 399. 


TS e.g. at p. 889 
16 Ibid. at p. 894. 
17T Supra. What ts most important to note is that the case affirms a distinction 
between rescission ), and discharge (damages available), and does not 
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should be regarded as the governing case, establishing a general rule 
applicable to all classes of case: this is, that unless the promisee seeks 
a rescissionary remedy such as the quantum meruit, the contract is 
not at an end merely because the promisee elects not to waive the 
failure of condition, and chooses instead to treat himself as no longer 
bound to perform his conditional promises. 


SECTION 4: WHAT TERMS REMAIN ENFORCEABLE AFTER DISCHARGE 


Various tests have been proposed to determine what terms survive 
the “ disaffirmation” of the contract. Dawson ™* suggests that some 
exemption clauses are not promises and are enforceable, Other exemp- 
tion clauses are promises by the innocent party, and these promises 
may be dependant or independent of the defaulter’s performance.” 
They are enforceable only if they are “independent.” "° The test 
for independency is whether or not the parties intended the clause 
to apply in cases of substantial breach.** Most promissory clauses 
are dependent, and, therefore, not enforceable on breach unless the 
contract is “ affirmed.” *? Baker“ has suggested that since contracts 
are ended only on disaffirmation, exemption clauses must apply until 
that time.“ The only test for the application of a clause, he says, is 
the intention of the parties expressed in the contract. In Heyman V. 
Darwins Ltd., a distinction was made between the ‘‘ purposes ” of 
the contract and “executive” or “substantial” obligations, and 
obligations which are “ collateral ” or “ merely procedural and ancil- 
lary.” The latter may be enforceable.“ Thus, it has been held that a 
clause providing that interest should be payable if payments were 
delayed was not enforceable on disaffirmation because it was not a 
“ procedural and ancillary ” obligation.** In another case a particular 
exemption clause was said not to be “collateral.” * Lord Diplock 
customarily distinguishes between primary and secondary obligations,"* 
but it seems that by the latter he means only an obligation to pay 
damages, and the like. In Moschi v. Lep Air Services Ltd" he 
specifies that the express contractual obligations which remain en- 
forceable are “primary” obligations, and he falls back on the 





18 (1975) 91 L.Q.R. 380. 
79 Ibid. at pp. 395-397. 


82 Ibid. at p. 399. 

83 (1970) 33 M.L.R. 441, 442-443. : 

s For a form of this argument, ses Shaw LJ. in Photo Production Lid. v. 
Securicor Transport Lid, [1978] 3 All E.R. 146, 155 }-156 a. 

85 [1942] A.C. 356, 374-375, 377. 

36 F. J. Bloemen Pty. Ltd. v. Council of the City of Gold Coast [1973] A.C, 115 
G.C.). 

817 Woolf v. Colis Removal Service [1948] 1 K.B. 11. 

83 eg. R. V. Ward Ltd. v. Bignail [1967] 1 Q.B. 534; C. Crarntkow Ltd. v. 
Koufos [19%6] 2 Q.B. 695; Hardwick Game Farm v. S.A.P.P.A. [1966] 1 W.L.R. 
287; Moschi v. Lep Air Services Lid. [1973] A.C. 331. See Drake (1967) 30 
M.L.R. 531, 538-539. 

89 [1973] A.C. 331, 350. 
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phraseology used in Heyman v. Darwins Ltd.*° We have already seen 
a further attempt to distinguish between those clauses which remain 
enforceable after discharge, by distinguishing between clauses which 
define the defaulter’s duties, and clauses which relate to specific 
remedies, to time, or to quantum of damages.*' 

It is submitted that a distinction by reference to the nature of the 
obligations is unnecessary. If it is right that the contract is not “at 
an end ” on discharge, then all the terms survive, in a sense. But the 
party who treats himself as discharged cannot call on the other party 
to perform, for performances are usually mutually conditional. If 
the promisee will not remain ready, willing and able to perform, 
the defaulting promisor need not remain ready, etc. to perform. Thus, 
the promisee’s election not to waive the breach is final. If, however, 
it is intended, despite the fact that the promisee will not perform 
because of the promisor’s breach, that some terms should remain 
enforceable, there is no reason why effect should not be given to that 
intention. The only problem which is likely to arise is that the attemp- 
ted enforcement of some obligations may amount to “ affirmation ” of 
the contract. This is in part the reason for the distinction drawn in 
Heyman V. Darwins Lfd. But it is submitted that the continued en- 
forceability, after discharge, of any term, should depend on intention 
and nothing else. The question is whether the parties intended some 
obligations to be enforceable after discharge without such enforce- 
ment amounting to “ affirmation.” The easiest test to apply would 
seem to be: “Is the obligation to be enforced such that it amounts 
to the substantial part of the consideration offered by the defaulting 
party? ” If the answer is positive, enforcement of this or these obli- 
gation(s) amounts to affirmation of the contract. If in the negative, 
the contract may be disaffirmed as a whole, while this particular 
obligation, if it was otherwise intended to be enforced, may be given 
effect. 

An arbitration clause which is meant to determine whether there 
was a repudiation or not, or to adjust the rights and obligations of 
the parties thereafter, is clearly intended to apply in cases of breach. 
A term providing for money to fall due on “ termination” is clear 
enough, though it may be a penalty. But if it is called a “‘ deposit ” 
it seems legitimate to say that it is not enforceable by action after 
breach.*? The ground for this is that it is intended as a security, and 
the security is intended to come from possession, not from a right of 
action, which would merely operate as a penalty. On construction, 
therefore, it may not be payable if it was not already paid at the time 
of the default. A restraint of trade clause should be enforceable against 
a defaulting party.” If not, a person bound by the clause could mis- 


te Seo the text supra, after n. 69. 

91 See supra, n. 55. 

92 Lowe v. Hope [1970] 1 Ch. 94; see alto Jackson v. De Kadich [1904] W.N. 
168. Contrast Dewar v. Mintoft [1912] 2 K.B. 373. 

93 Seo e.g. Rolfe v. Rolfe (1846) 15 Sim. 88; Daggett v. Ryman (1868) 17 L.T. 
486, 16 W.R. 30. 
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behave himself so badly that his employer has no alternative but to 
dismiss him, in which case the defaulter would immediately be free 
to ignore the clause and to compete with his employer. An express or 
implied term of confidentiality should be enforceable after discharge, 
by the party not in default. If the enforceability of terms depends 
upon the intention of the parties, the defaulting party may also rely 
upon terms inserted for his benefit, including exemption clauses. He 
must show that such clauses were intended to apply to the breaches 
in issue. 

The only question, it is submitted, ought to be whether a term was 
intended to be enforceable or not. This may lead to the conclusion 
that the same term is or is not enforceable depending on which party 
seeks to enforce it. A restraint of trade clause may be intended to be 
enforceable against a defaulting employee, but if the employer wrongly 
dismisses the employee the clause should not be enforceable because 
it was not intended to be enforceable in those circumstances.“ As this 
example clearly shows, therefore, enforceability depends on intention, 
and not upon the nature of the particular clause in question. The 
same clause may or may not be enforceable, depending upon the 
circumstances. 


THE UNFAIR CONTRACT TERMS Act 1977 


Section 9 (1) of this Act reads as follows: ‘‘ Where for reliance upon 
it a contract term has to satisfy the requirement of reasonableness, it 
may be found to do so and be given effect accordingly notwithstanding 
that the contract has been terminated either by breach or by a party 
electing to treat it as repudiated.” It may be seen that this section 
which has been in force since February 1, 1978, assumes that con- 
tracts are “ terminated ” on breach, and provides that this shall not 
occur in certain cases. The following points may be made about the 
section and about the Act. 

First, the assumption mentioned, if otherwise false, is not justified 
or validated in any way merely by its inclusion in a statute which pro- 
vides that it shall not be so in some cases. It has, of course, been sub- 
mitted that it is a false assumption. 

Secondly, section 9 provides that in some cases clauses shall be 
given effect notwithstanding that the contract has been terminated. 


% General Billposting Co. Ltd. v. Atkinson 1199] A.C. 118; Measures Bros. Lid. 
v. Measures [1910] 1 Ch. 336. If è contract o f employment is ended by proper 
notice. @ restraint daore sdl appliw--Korski v. Poe! [1915] 1, CH 330: See ako 

v. Warner (185D). 1 Do GM. & 9. SM; ilam R obron. A Co. Ltd. v. 
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The cases mentioned are those where the Act requires a term to 
satisfy the statutory requirement of “ reasonableness” if the term is 
to be relied upon. The requirement of reasonableness is laid down 
by sections 2, 3, 6, and 7. Cases may be imagined which fall outside 
the definitions in those sections, and, in addition, the Act specifically 
refers to cases where the Act has no application." In the cases to 
which the Act does not apply, therefore, the problem of survival or 
not of terms still remains to be considered at common-law. This 
includes, of course, such terms as arbitration clauses, or restraint of 
trade clauses. 

Thirdly, the Act will enable the courts in many cases to strike 
down exclusion clauses without relying on the (false) common-law 
doctrine that contracts were terminated by breach. The existence of 
the new, wide powers contained in the Act may, therefore, encourage 
judges to take a more detached view of the common-law, and with 
policy looming less large, principle may be found to reassert itself.” 


CONCLUSION 


It is submitted that as a matter of principle, policy and authority, 
contracts do not and should not be said to come to an end when a 
party is discharged by breach. This follows if it is the case that the 
promisese is discharged by failure of condition. A theory of failure of 
conditions, it is submitted, most adequately promotes a variety of 
desirable ends, including theoretical consistency between cases, 
maintenance of the principle of freedom of contract, and fairness and 
flexibility. Whatever view may be taken of this submission, it is 
beyond doubt that much of the confusion which surrounds this subject 
has arisen not merely from linguistic confusion of the sort which 
allows policy-minded judges to “ slide” from one sense of “‘ rescis- 
sion” to another, but also, and originally, from a conceptual con- 
fusion concerning the theoretical mechanisms of discharge, which, 
in English law, is best explained now as it was in the days of Kingston 
v. Preston: that is, as depending on the intentions of the parties, 
that they should each have to perform only if the other party should 
remain ready, willing and able to perform the substance of his obli- 
gations. There is, perhaps, a lesson here for those who are sceptical 
of theories, and believe only in results—for the harmful results of 
misguided and improperly analysed theories are here manifest. 


A. M. Sara * 





95 Seo ss. 26, 27, 28, 29, 31 (2) and s. 1 (2) and Sched. 1. 
se But seo the Photo Production case, Supra, n. 41. 
* B.A, LL.B., D.Phil, Lecturer in Law, The Clty University. 


THE LAST BASTION OF FAULT? 
CONTRIBUTORY NEGLIGENCE IN ACTIONS 
FOR EMPLOYERS’ LIABILITY 


A. INTRODUCTION 

In England when an employee is injured at work the question of 
whether he is to receive full compensation for his injuries is still 
answered by reference to the Law of Torts. It is the Law of Torts 
which determines whether the employer should be liable in damages 
and it is the Law of Torts which determines the measure of damages 
payable. The notion of “ fault ” * in the sense of moral blameworthi- 
ness which used to be said to underlie tortious liability is to a great 
extent fictitious in the area of personal injuries in general and indus- 
trial injuries in particular. The factors which have combined to oust 
“ fault ” from its primacy in this branch of the law can be summarised 
as follows: 

1. An employer’s duties to provide his employees with a competent 
staff of men, adequate plant and equipment and a safe system of 
working are “ non-delegable ” duties to see that care is taken.’ This 
means that an employer who uses all reasonable care in delegating 
these duties will still be liable if injury is caused to an Sariy by the 
negligence of the delegate. 

2. Until 1948 an employer could not be held vicariously liable to 
an employee for damage caused by the tort of another of his em- 
ployees. This doctrine of common employment was abolished by the 
Law Reform (Personal Injuries) Act 1948. 

3. Since 1969 employers have been liable for personal injuries 
caused to employees by defective equipment as a result of any tort 
committed by anybody.* 

4. In the vast majority of cases the employer is a corporation and 
incapable of personal “ fault.” Even “ human ” employers are rarely 
personally involved in industrial accidents. 

5. Negligence, depending as it does, upon an objective standard of 
care, is not synonymous with “ fault.” A man is guilty of negligence 
if his conduct was less careful than that of the hypothetical reasonable 
man, regardless of whether he was in fact capable of acting as the 
reasonable man would have acted.‘ 





1 Throughout this article the word fault is placed between double inverted 
commas whenever it is uted to mean moral blameworthiness. 

3 Seo Wilsons and Clyde Coal Co. v. English [1938] A.C. 57. 

3 Employer's Liability (Defecttre Equipment) Act 1969. 

4 Soe, e.g. Nettleskip v. Weston [1971] 2 Q.B. 691 where a learner driver on 
her first lesson was held to be liable in negligence for failing to exercise the 
degres of skill as the reasonable, ie. qualified, driver. 
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6. The maxim res ipsa loquitur sometimes relieves the plaintiff 
of the onus of proving 

7. An injured employee often has a claim for breach of statutory 
duty and many of the relevant statutory duties are strict and can be 
broken without any “ fault.” * 

8. Employers are required by law’ to insure against incurring 
liability for industrial injuries, so the industrial community as a 
whole pays for the compensation of injured workmen. 

If “fault,” on the part of the person or institution from whom 
compensation is claimed, is no longer of paramount importance, 
“ fault ” on the part of the injured workman will still, in many cases, 
result in a reduction of the magnitude of his compensation. This 
article will examine the extent to which the partial defence of con- 
tributory negligence is based upon the concept of “ fault” in the 
sense of moral blameworthiness. This will involve an investigation of 
the criteria upon which the courts decide whether a workman has 
been guilty of contributory negligence and also an investigation of the 
criteria upon which the courts decide upon the extent by which to 
reduce the damages. We will then consider whether the present law 
is satisfactory and whether any reform is desirable. 


PART 1. Is CoNTRIBUTORY NEGLIGENCE SYNONYMOUS WITH 
“ FAULT ”? 


At Common Law a finding of contributory negligence served to de- 
prive the plaintiff of all his damages. This was altered by section 1 (1) 
of the Law Reform (Contributory Negligence) Act 1945 which 
provides : 
“ Where any person suffers damage as the result of partly his own 
fault and partly the fault of any other n or persons, a 
claim in respect of that damage shall not be defeated by reason 
of the fault of the person suffering the damage, but the damages 
recoverable in respect thereof shall be reduced to such extent as 
the court thinks just and itable having regard to the claimant’s 
share in the responsibility for the damage.” 


Section 4 defines fault as: 

. . . negligence, breach of statutory duty or other act or omis- 
sion which gives rise to a liability in tort or would, apart from this 
Act, give rise to the defence of contributory negligence,” 

Reading section 1 (1) with section 4 one might suppose that where an 
employee is injured partly as a result of his own tortious act or con- 
tributory negligence the court will reduce the damages to such an 
extent as it thinks just and equitable having regard to the employee’s 
share in the responsibility for the damage. If this supposition were 


5 See Lloyde v. West Midlands Gas Board [1971] 2 All E.R. 1240. 
© See, e.g. s. 14 of the Factories Act 1961. 
T Employer's Liability (Compulsory Insurance) Act 1969. 
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correct, one would say that the partial defence offered by the statute 
is available in circumstances where the injured workman had com- 
mitted any tort, even a tort of strict liability, which contributed to his 
injuries. If this were indeed the state of the law, then one would be 
able to say that the partial defence is available in respect of con- 
duct of the plaintiff which does not amount to “ fault.” 

However, in the years since 1945 the courts seem, in general, only 
to have made reductions in damages under section 1 (1) in employer’s 
liability cases in consequence of findings of contributory negligence 
as defined at Common Law. The author is aware of only two reported 
decisions in which courts have reduced an injured workman’s damages 
because he was guilty of a tortious act as distinct from contributory 
negligence. In Norris v. Syndic Manufacturing Company Ltd." a tool- 
setter amputated three fingers by operating a power press without a 
guard. The Court of Appeal refrained from deciding that he was 
contributorily negligent but held him to be in breach of section 119 
of the Factories Act 1937 and accordingly reduced his damages.’ In 
Bux V. Slough Metals '° the judge at first instance found that the plain- 
tiff was not guilty of contributory negligence but was guilty of a 
breach of a statutory duty and accordingly reduced his damages." 

As has already been indicated, the decisions of the Court of Appeal 
in Norris v. Syndic and the judge at first instance in Bux v. Slough 
Metals are very much exceptions to the general trend of judicial 
decisions since 1945. Typical of the general trend are the speeches 
delivered in the House of Lords in the case of Westwood v. Post 
Office." In that case an employee was killed as a result of a fall 
through a trap door in a lift motor room. The employers were held 
to be in breach of their statutory duty, under the Offices, Shops and 
Railway Premises Act 1963, to ensure that all floors be of sound 
construction. The employee had entered the motor room as a tres- 
passer.'* A majority of the House of Lords” refused to reduce the 
damages awarded in respect of the employee’s death. Their Lord- 
ships rested this decision not on the ground that the employee’s tor- 
tious act (trespass) was causally irrelevant to his injuries (i.e. he would 
have fallen through the trap door even had he entered the room 
innocently) but on the ground that his entering the motor room was 
not an act of contributory negligence as defined at common law." 


8 [1952] 2 Q.B. 135. 

® As the plaintiff injured nobody but himself it could be argued that his breach 
of doty was not a tort anyway but a crime and not within s. 4. 

10 (1973) 14 KLR. 179. 

11 The Court of Appeal reversed the finding that the plaintiff was not guilty of 
common law contributory negligence [1973] 1 W.L.R. 1358. 

13 [1974] A.C. 1. 

13 S. 16 (1). 

14 There may be room to argue that he was not a trespasser; at any rate their 

assumed that he was. 
18 Lord Kilbrandon, Lord Salmon and Lord Cross of Chelsea. 
16 See Lord Kilbrandon at pp, 15-17. 
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The minority *" in the House found that the employee was guilty of 
common law contributory negligence and would have reduced the 
damages by 20 per cent. Thus, the entire House of Lords proceeded 
on the assumption that ‘fault’ in section 1 (1) when applied to the 
plaintiff (or the deceased in the case of an action brought under the 
Fatal Accidents Acts 1846-1959) means “contributory negligence ” 
despite section 4 which specifically defines ‘fault’ as conduct giving 
rise to tortious liability (such as trespass) or contributory negligence. 
This assumption, however unjustified in law seems to have been tacitly 
accepted in the overwhelming majority of cases decided since the Act 
was passed in 1945. 

We must now consider the nature of contributory negligence as 
defined at Common Law and investigate the extent to which it is 
synonymous with “ fault.” : 

The (American) Restatement of the Law of Torts (second) defines 
contributory negligence as: “Conduct on the part of the plaintiff, 
contributing as a legal cause to the harm he has suffered which falls 
below the standard to which he is required to conform.” From this 
definition we see that we must look at the standard of conduct to which 
the plaintiff is required to conform. 

The general rule is that the standard of care in contributory negli- 
gence is the same objective standard which is applied to the defendant 
in an action for negligence.’* That is to say, a plaintiff is contribu- 
torily negligent if he acted in such a way as would reasonably fore- 
secably expose him to the risk of being injured. If this be the rule in 
employers’ liability cases, then contributory negligence in such cases 
cannot be said to depend upon proof of “fault ” on the part of the 
plaintiff. For a person may be found to have behaved less carefully and 
skilfully than the hypothetical reasonable man would have behaved 
even though he was incapable of exercising as much care and skill as 
the reasonable man and was therefore free of “ fault.” ** However, 
as we shall see, the courts actually judge the plaintiff's conduct by a 
more subjective standard in cases of employer’s liability. 

Originally, the courts developed this more subjective or relaxed 
standard of care in order to mitigate the harshness of the Common 
Law rule that contributory negligence was a complete defence—any 
finding of contributory negligence robbed the plaintiff of all his 
damages. The standard expected of the injured workman is well 
illustrated by the words of Lawrence J. in Flower v. Ebbw Vale Steel 
Iron & Coal Co. Ltd.*°: 

“I think, of course, that in considering whether an ordinary 
prudent workman would have taken more care than the injured 
man, the tribunal of fact has to take into account all the circum- 





17 Lord Wilberforce and Lord Simon of Glalsdale. 

18 A, C. Billings and Son v. Riden [1958] A.C. 240. 

19 See Nettleship v. Weston [1971] 2 Q.B. 691. 

20 [1934] 2 K.B. 132 (affirmed by House of Lords [1936] A.C, 206). 
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stances of work in a factory and that it is not for every risky thing 
Paun a Workman mey do in his familianty win the machinery 
a plaintiff ought to be held guilty of contributory negli- 
ao 


The Hous of Lords in Caswell v. Powell Duffryn Associated 
Collieries Ltd.” approved this passage and stated that the standard 
of care to be expected of a workman is affected by all of the circum- 
stances prevailing at the time and that a line must be drawn between 
mere carelessness or inadvertence and negligence.*? One must judge 
not how the reasonable man would have acted but how the “ reason- 
able workman” would have acted had he been exposed to all the 
pressures and distractions to which the plaintiff was actually exposed. 

We have seen that the relaxed standard of care applied to injured 
workmen originated as a device for mitigating the harshness of the 
Common Law rule that contributory negligence was a complete 
defence. We have now to consider to what extent the relaxed standard 
of care has survived the introduction of apportionment of damages. 

Professor Millner asserts “ that the courts, since 1945, have tended 
to examine the worker’s conduct more meticulously and to dilute the 
earlier standpoint by “a greater readiness to find some measure of 
contributory negligence on the worker’s part.” This assertion is, it is 
submitted, unassailable. In practice a far higher proportion of deci- 
sions include a finding of some contributory negligence than was the 
case before 1945.™ Nevertheless, a relaxed standard is still applied. 
Let us examine some post-1945 decisions. 

In Bowden v. Barbrooke Bros. and Another™ the plaintiff was 
struck in the eye by a fragment of metal when the defendant’s servant 
caused a masonry nail to shatter by hitting it with a hammer—masonry 
nails being very brittle and liable to shatter if hit in any way other than 
absolutely fair and square on the head. The servant, being an experi- 
enced bricklayer, was held to have been negligent as he ought to have 
known this characteristic of masonry nails. In Payne v. Peter Bennie 
Lid." the plaintiff was employed by the defendants as a quarry 
labourer. He was required to assist in the repair of a chain which had 
a broken link. In order to remove the broken link the plaintiff hit it 
with a hammer causing a fragment of metal to fly off and hit him in 
the eye. The Court held that such behaviour by the metal should have 
been foreseen by the defendants who had access to specialised know- 
ledge but that the plaintiff could not be expected to know this. One 
wonders whether the defendant’s servant in Bowden's case would 
have been held to have been contributorily negligent if he had injured 
himself instead of a passer-by. 


31 [1934] 2 K.B. 132, 140. 

33 [1940] A.C. 152 

13 See Lord Atkin at p. 166 and Lord Wright at pp. 175-176. 

4 Negilgence in Modern Low, p. 162. 

35 See Cronin and Grime Introduction to Industrial Law, p. 152. 

a8 (1974) 15 KLR, 232 (C.A) 37 (1973) 14 KLR. 395 (C.A). 
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In Sostman V. Scruttons Maltby Ltd.™ the plaintiff in leaving the 
hold of a ship by means of a ladder grabbed hold of a length of chain 
which was dangling into the hold in order to heave himself up. The 
chain was attached to a piece of machinery which was lying unsecured 
on the deck. When he put his weight onto the chain the plaintiff 
brought the machinery down on top of him as a result of which he 
was injured. Milmo J. held that the defendants were guilty of negli- 
gence in leaving the machinery unsecured on the deck thereby inviting 
a person coming up the ladder to reach out and get some support in 
order to pull himself on to the deck. The plaintiff, however, was not 
guilty of any contributory negligence. In other words, the defendants 
ought to have foreseen that the plaintiff might use the chain as be 
did, but the plaintiff can be forgiven for putting all his weight onto a 
chain without considering what, if anything, might be on the other 
end of it. 

In Wright v. Richard Thomas and Baldwin Ltd.” the plaintiff was 
employed as a fitter at one of the defendants’ steelworks. While he was 
in the process of climbing into a coke car having alighted from a 
guide car the driver of the guide car moved it without any warning 
and crushed the plaintiff against the rail along which it ran. The 
defendants admitted the negligence of the driver but claimed that the 
plaintiff was contributorily negligent in failing to keep a proper look 
out as the plaintiff knew that the guide car’s warning bell was not 
working. Sellers L.J. in refusing to find contributory negligence said: 

“The law is clear that every man ought to look out for his own 
safety and take care in that regard, but the circumstances have 
to be considered as to whether the plaintiff can really be held to 
blame. One can see now of course, that a little more care should 
have been taken... .” 


This shows a more lenient attitude to carelessness on the part of the 
plaintiff for the purpose of deciding the issue of contributory negli- 
gence than the courts show to carelessness on the part of the defendant 
or his servants in deciding the issue of negligence.*° 

It has been suggested that a different standard of care is expected 
of the plaintiff in a case of breach of statutory duty from that expected 
in a case of Common Law negligence.** In Stavely v. Jones ** Lord 
Reid stated that the lower standard of care laid down in Caswell’s case 
applies to actions for breach of statutory duty. His Lordship pointedly 
expressed no opinion as to whether the relaxed standard applies in 
cases of breach of the Common Law duty of care.** In the same case 
Lord Tucker doubted whether the relaxed Caswell standard applied 


28 [1974] 2 Lloyd’s Rep. 379. 

29 (1966) 1 K.I.R. 327 (CA). 

30 See e.g. the speech of Lord Redd in Carmarthenshire County Council v. Lewis 
[1959] A.C. 549, p. 541. 

81 Seo Milner, Negligence in Modern Law at p. 162. 

33 [1956] A.C. 627. 

33 Ibid. at p. 642. 
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in actions for negligence where there is no evidence of repetitive work 
under strain or long hours at a dangerous machine.** 

It is submitted that the essence of Lord Tucker’s dictum is not 
the distinction between cases of breach of statutory duty and cases of 
Common Law negligence but the distinction between cases where the 
plaintiff is subject to the pressures and strains mentioned and those 
where he is not. Thus in Boothman v. British Northrop * a case of 
Common Law negligence, the Court of Appeal approved the statement 
by Hilbery J. in Stockton v. Port of London Authority * that common 
sense entitles the court to assume that “if you are working on piece- 
work you cannot be expected to take quite so much.care for your 
own safety as if you are not.’”’*” Similarly, it should be recalled that 
Wright v. Richard Thomas and Baldwin Ltd.** was an action for negli- 
gence and not for breach of statutory duty. 

It is submitted that the general standard of care to be applied to the 
workman plaintiff is the relaxed Caswell standard. This standard takes 
into account, whether the action is for breach of statutory duty or 
negligence, the various strains, pressures and distractions to which his 
conditions of work subject him. If in any case there are no such factors 
present one obviously cannot make allowance for them. 

To the general rule that the standard of care required of the plain- 
tiff is the same in actions for negligence as it is in actions for breach 
of statutory duty there exist two possible exceptions. The first of these 
is that it has frequently been stated that where the acts of the plain- 
tiff which are said to amount to contributory negligence are the very 
things against which the statutory duty was intended to protect him 
a finding of contributory negligence should not be made. This rule 
was laid down by Lord Tucker in an obiter dictum im Stavely’s** 
case and has been applied by a majority of the Court of Appeal in 
Stocker v. Norprint ® and a majority of the House of Lords in West- 
wood v. Post Office.* However, in Mullard V. Ben Line Steamers 
Ltd. the Court of Appeal,“ referring to Lord Tucker’s dictum, 
decided that the plaintiffs carelessness amounted to contributory 
negligence but that the measure of reduction of his damages ought to 
reflect the fact that the employer’s breach was of a statutory provision 
enacted precisely to protect the plaintiff against such carelessness of 
his own. A similar decision was reached by the Court of Appeal in 
McGuinness V. Key Markets Ltd.“ It is submitted that the approach 
in Mullard and McGuinness is the correct one and that this factor 
should affect the apportionment of damages and not the standard of 


% Ibid. at p. 647. 85 (1972) 13 K.LR. 112. 
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38 (1966) 1 KI 


327. 3° [1956] A.C. 627, 648. 
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41 [1974] A.C. 1, Lord Kilbrandon, Lord Salmon and Lord Crom of Chelsce; 
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care required of the plaintiff. It is entirely unnecessary to vary the 
standard of care expected of a workman when the flexible instrument 
of apportionment is available. 

Tho second possible exception to the rule that the standard of care 
is the same in negligence cases as it is in cases of breach of statutory 
duty emerges from the speech of Lord Kilbrandon in Westwood v. 
Post Office with which the majority of the House agreed. His Lordship 
considered the statement of Denning LJ. in Jones v. Livox Quarries “ 
that: “A person is guilty of contributory negligence if he ought 
reasonably to have foreseen that, if he did not act as a reasonable 
man, he might hurt himself: and in his reckonings he must take 
into account the possibility of others being careless,’’** Lord 
Kilbrandon examined this statement and concluded that, while it is 
appropriate to a Common Law claim, a workman is entitled to assume 
that his employer +’ is not in breach of his statutory obligations.** In 
Wright v. Richard Thomas and Baldwins Ltd.,“* however, the Court 
of Appeal found that the plaintiff was entitled to assume that a 
fellow employee would not be negligent towards him. If Westwood 
can be taken to overrule Wright, then in this respect at least the 
standard of care for contributory negligence is lower in cases of 
breach of statutory duty than in cases of negligence. The position 
is unclear because: 

1. Jones V. Livox Quarries was not cited in Wright's case; 

2. Wright's case was not cited in Westwood’s case; 

3. In Westwood's case the House of Lords was concerned not so 
much to uphold Denning L.J.’s statement in Jones’ case but to prevent 
it from applying to breaches of statutory duty; and 

4. Remarks in Westwood’s case about Common Law negligence are 
strictly obiter dicta. 

Perhaps the best approach is to say that while an employee is 
entitled to assume that all statutory duties will be complied with, he 
should be aware of the possibility of others being careless. But there 
are some negligent acts of others which the plaintiff can be forgiven 
for not anticipating. Thus in actions for Common Law negligence it 
will be a question of fact in each case whether the negligence was 
something the plaintiff ought to have been conscious of as a real 
possibility. This view is consonant with all three of the above decisions. 

To summarise, it can be said that the standard of care expected 
of the plaintiff is more subjective than the general standard of care 
and that this standard applies, with two possible exceptions, in exactly 
the same way to actions for negligence and actions for breach of 
statutory duty. 
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It will be observed that although this “relaxed ” standard of care 
is more subjective than that by which the defendant’s conduct is 
judged, it is not totally subjective. One may take into account the 
various pressures and distractions of work to which tho plaintiff was 
subjected; one may take into account the plaintiff's lack of knowledge 
or inexperience; but one may not take into account any innate 
stupidity of the plaintiff which made it impossible for him to behave 
as carefully as the reasonable workman. To this extent contributory 
negligence is perhaps not synonymous with “ fault ” but it is certainly 
closer to the notion of “fault” than would be the case were the 
ordinary objective standard of care applied. 

If contributory negligence diverges from the notion of “ fault” in 
that a workman who was personally incapable of behaving with 
greater care may still have his damages reduced, it may also be that 
an injured workman who was at “ fault ” will not be treated as having 
been guilty of contributory negligence. 

In the first place, not every blameworthy act of the plaintiff which 
contributed to his injuries is characterised as contributory negligence. 
In Westwood v. Post Office *° a workman entered a lift motor room 
despite the fact that he knew that he was forbidden to enter the 
room. The floor of the room collapsed, killing the workman. Lord 
Kilbrandon, delivering the majority opinion in the House of Lords, 
made it quite clear it is not for mere disobedience or trespassing that 
a workman falls to have his damages reduced: 


. . . While the man in the street might say that the trespasser 
ought, in the moral sense, not to recover his full damages, such 
a conclusion would be an attempt to punish disobedience, not to 
adjust Hability in damages. That might be rough justice, but it 
is not the law.” =! 
A workman’s “fault” may have been a contributory cause of his 
injuries, but his damages will only be reduced if he acted with careless 
disregard for his own safety. If his “fault” consisted not of lack 
of due care for his own safety but of some other morally reprehensible 
act or omission such as disobedience, the compensation will not be 
reduced. 

In the second place, even if the plaintiff is shown to have acted 
with less than the requisite degree of care, his damage will only be 
reduced if his carelessness contributed as a legal causo to the injury 
he suffered. 

Before the Act of 1945 the courts were prevented by tho “last 
opportunity ” rule from undertaking any real causal analysis in 
contributory negligence cases. Under this rule the court would operate 
on the fiction that the party who had the last opportunity to prevent 
the injury but failed to do so because of negligence was solely 
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responsible for the injury. Clearly, this sort of analysis can have no 
place within a legal framework which provides for apportionment of 
responsibility—for it can only say that one party or the other was 
solely responsible, In the post-1945 era, therefore, the courts have 
been able to return to a more realistic causal analysis. 

It must be borne in mind that it is the carelessness of the plaintiff 
which must be causally related to the injury and not the general 
conduct of the plaintiff at the time he was being careless, An example 
will make this clearer. A passenger in a car who fails to use a seat 
belt which has been provided for him and drawn to his attention 
will normally be held not to have complied with the requisite standard 
of care.” Nevertheless, a passenger who is injured by falling masonry 
while sitting in a car will not have his damages reduced by reason of 
the fact that he was not wearing his seat belt. The passenger’s fault 
in not wearing a seat belt lies in the fact that he thereby increases 
the risk of his being injured by being flung forward if the car stops 
suddenly. The failure to wear a seat belt is causally irrelevant to 
injuries resulting from a heavy object penetrating the roof of the 
vehicle and crushing the passenger. The injuries would have been just 
as severe even if the belt had been worn. This seemingly straightfor- 
ward point can, however, be misunderstood. An example is the judg- 
ment of Denning LJ. im the well-known case of Jones v. Livox 
Quarries.*? It will be recalled that the plaintiff in that case, a quarry 
worker, jumped on the towbar at the back of a traxcavator (a tracked 
vehicle with a speed of about two-and-a-half miles per hour) when it 
stopped to change gear. He travelled standing on the back of the trax- 
cavator in defiance of his orders for a few minutes, and im that time the 
traxcavator stopped to change gear again and a dumper vehicle 
negligently driven by one of the defendant’s servants crashed into 
the back of the traxcavator severely injuring the plaintiff. The plain- 
tiff argued that while-his conduct was negligent in that he exposed 
himself to the reasonably foreseeable risk of falling from the trax- 
cavator, the risk of being crushed by the negligent driving of a dumper 
driver was not foreseeable. This being so, the argument continued, 
his fault was not a cause of his injury because the injury was not 
within the risk the creation of which made his conduct negligent. 

The majority of the Court of Appeal “ held that the risk of crushing 
was in fact foreseeable. Denning L.J., however, considered the case 
on the assumption that this had not been the case. The first step 
in a causal analysis is to ask whether the alleged consequences would 
have in any case occurred but for the alleged cause. If the alleged 
cause fails the “but for” test one need not go on to consider the 
question of whether the alleged cause is a mere causa sine qua non 
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or a causa causans of the alleged consequence **; nor need one go 
on to consider whether the alleged consequence is in law too remote 
to be legally attributed to the actor."* Bearing these points in mind 
let us examine Denning L.J.’s judgment. 

His Lordship said that even if the plaintiffs fault lay solely in 
exposing himsedf to the danger of falling from the towbar one can 
still say that his fault was a cause of his injury. His Lordship’s 
analysis seems to proceed along the following lines. The plaintiff was 
at fault in standing on the towbar. But for his presence on the towbar 
he would not have been injured. His fault was, therefore, a causa sine 
qua non of his injury. The fault of the plaintiff was so closely bound 
up with his injury that it was to be regarded as a causa causans and 
not merely a causa sine qua non of that injury. Finally, under the 
then prevailing rule in Re Polemis,"’ the injury was not too remote 
a consequence of the fault to be legally significant. 

While Denning L.J.’s analysis seems attractive, we can, by reference 
to our example of the motor car passenger injured by falling masonry, 
see that it is fallacious. The passenger’s fault lay not in being present 
in the car but in being present in the car in such a way as to expose 
himself to the risk of being thrown forward. Similarly, Mr. Jones's 
fault lay not in being present on the towbar but in being present 
on the towbar in such a way as to expose himself to the risk of falling 
off. Had the passenger remedied his fault by wearing his seat belt 
he would have been just as seriously injured. Had Mr. Jones remedied 
his fault by securing himself to the towbar so that he could not 
fall he would have been just as seriously injured. Mr. Jones’s fault, 
therefore, was not a cause of his injuries although his conduct was. 
This being so, it is not necessary to consider whether the fault was 
a causa causans as opposed to a mere sine qua non, nor is it necessary 
to ask whether the damage was too remote a consequence of the 
fault. 

We have seen that “ fault” plays some part in determining whether 
the plaintiff is guilty of contributory negligence although “fault” 
and contributory negligence are not entirely synonymous. We must 
now consider the extent to which “ fault ” is relevant when the court 
is deciding by how much to reduce the damages. 


Part 2. How IMPORTANT 1S “ FAULT ” IN DETERMINING THE AMOUNT 
BY WHICH THE DAMAGES ARE TO BE REDUCED? 

Section 1 (1) of the 1945 Act provides that the damages of a 

contributorily negligent plaintiff: ‘“‘... shall be reduced to such extent 

as the court thinks just and equitable having regard to the (plaintiffs) 

share in the responsibility for the damage.” Thus, the criteria by 








55 One would normally describo the presence of oxygen at a fire as being a 
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which the court is to assess the amount by which to reduce the 
damages are justico and equity; and justice and equity are to be ~ 
examined with regard to the plaintiffs share in the responsibility 
for the damage. This raises three questions the answers to which 
will help us to establish how important is the concept of “ fault” 
to the question of damages once a plaintiff has been found to be 
guilty of contributory negligence. These questions are: 

(a) To what extent is the plaintiffs “share in the responsibility 
for the damage” determined by reference to the extent of his 
“fault.” ? 

(b) To what extent do the courts consider matters other than the 
plaintiff's “ share in the responsibility for the damage ” when deciding 
by how much to reduce the damages? 

(c) Does the court have a discretion to refuse to make any reduction 
in the damages of a contributorily negligent plaintiff? 


(a) To what extent is the plaintiffs share in the responsibility for the 
damage determined by reference to the extent of his “fault” ? 

By far the most important factor, and the only one mentioned 
in the Statute, to which the court may refer in deciding by how 
much to reduce the damages when contributory negligence has been 
found is the plaintiffs share in the responsibility for the damage. 
By what criteria is the court to measure the plaintiffs share in the 
responsibility for the damage? Two criteria have received support 
in the courts. The first is that the plaintiffs share in the responsibility 
for the damage is assessed by reference to the “causative potency ” 
of his fault; the second is that the plaintiffs share in the responsi- 
bility for the damage is measured by reference to his degree of 
“ blameworthiness ” or “ culpability.” 

G) Causative potency. In Collins v. Hertfordshire County Council §* 
Hilbery J. had to interpret section 6 (1) (c) of the Law Reform 
(Married Women and Tortfeasors) Act 1935 which provides for 
contribution between several tortfeasors in similar terms to those 
in which section 1 (1) of the 1945 Act provides for reduction of the 
damages of a plaintiff guilty of contributory negligence. Referring 
to his own judgment in Smith v. Bray," his Lordship held that the 
words “having regard to the extent of that person’s share in 
the damage” refer to nothing more than the causal potency of 
the person’s negligent actions. There is little other judicial support 
for the view that causative potency is the only factor concerned 
in assessing the plaintiffs share of the responsibility for the damage 
under the 1945 Act. There is, however, authority to the effect 
that causative potency is one of the relevant factors in deciding 
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this question. In Stapley V. Gypsum Mines Ltd.“ Lord Reid said that 
the claimant's share in the responsibility for the damage cannot be 
assessed without considering “the relative importance of his acts 
in causing the damage apart from his blameworthiness.” *? He then 
went on to find that the deceased workman’s conduct “ contributed 
more immediately to the accident ** than anything ” *' his negligent 
co-employes did or failed to do. On this basis, Lord Reid attributed 
80 per cent. of the responsibility for the damage to the deceased. 

It has been seen that causative potency, if not the only determining 
factor of the plaintiffs share in the responsibility, can at least claim 
some judicial support as a highly relevant factor in deciding that 
question. Let us examine the merits of the claim that the causative 
potency of the plaintiffs fault ought to help determine the extent 
of his share in the responsibility for the damage. It is difficult to 
seo how the causative potency of a cause can be compared with 
that of another cause. Lord Reid appears to have been harking 
back to the doctrine of last opportunity when he assessed the 
contributory negligence of the deceased in Stapley’s case as 
“contributing more immediately” to the damage than the fault 
of his negligent co-employee. However, that doctrine while defensible 
as a stratagem has little to do with any realistic notion of causation 
A fact is a cause of an event if the event would not have occurred 
but for the occurrence of the fact. This being so it is difficult to 
conceive how the relative causative potency of two causes can be 
assessed. A fact is either a cause of an event or it is not. Thus, any 
notion of the relative “ causative potency ” of the parties’ faults will 
be meaningless except in the three situations outlined below: 

(1) Where one or other of the parties has been guilty of more 
than one act of omission of causal fault it would be possible to 
attribute responsibility according to the number of such acts or 
omissions committed by each party. Thus, if the plaintiff suffered 
damage as a result of the combined operation of two negligent acts 
of his own and a breach of statutory duty by the defendant he could 
be held to be two-thirds at fault on a causal basis because he was 
responsible for two-thirds of the legally significant canses. 

(2) The statute refers to the plaintiffs share in the responsibility 
for the “damage” suffered, not to his share in the responsibility 
for the accident. In some cases one cannot say that but for the 
plaintiffs fault the injury would not have occurred, but one can 
say that but for the plaintiff's fault the injury he suffered would have 
been less severe. In such cases there is clearly room for the causative 
potency of the plaintiffs fault to be considered. In the case of 
Froom v. Butcher“ Lord Denning M.R. said that where injuries 
"ee [1953] A.C, 663, Seo also Hamson [1954] C.LJ. 36, 40 and Denning LJ. in 
Davies v. Swan Motor Co, [1949] 2 K.B. 291, 326. 
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resulting from a road accident would have been altogether prevented. 
but for the plaintiffs contributory negligence, the damages should 
be reduced by 25 per cent. However, in cases where injuries would 
have been “a good deal less severe” the reduction should be 15 per 
cent. This is a clear example of causative potency modifying the result 
which would be achieved if “fault” alone were considered. 

(3) Since the decision of the House of Lords in McGhee Vv. 
National Coal Board“ it may be that a party’s wrongful conduct 
is deemed to be a cause of the damage when all that can be proved 
in fact is that his fault materially increased the risk of the damage 
occurring. Possibly such conduct may not be treated for all purposes 
as a fully fledged cause of the damage and some assessment of its 
causative potency could be made on the basis of the degres to 
which it increased the risk of the damage being suffered. 

Except in the three situations mentioned above, an assessment based 
on causative potency will be meaningless. Each party’s fault will 
be a sine qua non of the injury and any attempt to judge which 
was the more potent sine qua non will be doomed to failure and of 
necessity result in a 50:50 apportionment of damages. This is 
precisely the apportionment Hilbery J. found himself constrained to 
make in Smith V. Bray and Collins v. Hertfordshire County Council 
having decided that “ share in the responsibility ” means share in the 
responsibility assessed on the basis of causative potency. It is 
submitted that a test which requires a mechanical 50:50 apportion- 
ment is of little value. In those cases, however, where the causative 
potency is capable of some assessment (le. in the three types of 
case outlined above) the critezion might be of some value. It is worthy 
of note that while in the majority of cases the application of a 
causative potency test will lead to a 50:50 apportionment, 50:50 
apportionments are not especially prevalent. It would seem, therefore, 
that the courts in the main adopt some other criterion for measuring 
shares in responsibility than causative potency. The only other 
criterion for measuring shares in responsibility for damage suggested 
in the cases ** or supported by academic writers *’ is “ blameworthi- 
ness,” so we are entitled to assume, despite the reticence of the 
courts to explain the basis of their decisions on apportionment of 
damages, that blameworthiness is the dominant criterion. Let us, 
therefore, look at this notion of blameworthiness, 
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GD Blameworthiness. The courts have tended to assess the 
plaintiffs share of the responsibility by way of comparing his 
blameworthiness with that of the defendant. This is not the only 
possible interpretation of section 1 (1). We could for example simply 
reduce the plaintiffs damages according to the degree of his 
blameworthiness without looking at that of the defendant. However, 
the courts may have been influenced by the use of the word “ share.” 
At any rate, when we speak of blameworthiness we mean the 
“comparative blameworthiness” of plaintiff and defendant. Thus, 
Denning J. reduced the plaintiffs damages in Lavender V. Diamints * 
by 100 per cent, as the defendant’s fault was an “ innocent” breach 
of a strict statutory duty. It is difficult to see how such a result 
can be in keeping with the policy of the 1945 Act, and it is only in 
rare circumstances that such could be said to be just and equitable 
(for example where the employer’s breach of duty was caused by 
the plaintiff alone). At any rate, this practice of assessing the 
plaintiffs blameworthiness by comparing it with that of the defendant 
can have curious results. In Quintas v. National Smelting Co. Ltd." 
Devlin J. found the defendants liable for breach of the strict duty 
imposed by section 14 (1) of the Factories Act 1937 but reduced the 
damages by 75 per cent. by reason of the plaintiffs contributory 
negligence. The Court of Appeal held that the defendants were not 
in breach of section 14 (1) but were guilty of common law negligence 
and ordered that the 75 per cent. reduction be replaced by a 50 
per cent reduction. This implies that negligence is more blameworthy 
than breach of strict statutory duties and illustrates the fact that it 
is the plaintiff’s blameworthiness compared to that of the defendant in 
which the courts seem to be interested, and not the gravity of the 
plaintiff's conduct considered in isolation. 

If the plaintiffs share in the responsibility for the damage is the 
dominant factor influencing the decision by how much to reduce 
the damages, and share in the responsibility generally involves an 
assessment of blameworthiness to the exclusion of—or at least in 
addition to—an assessment of causative potency, it is necessary to 
investigate whether “ blameworthiness ” is synonymous with “fault ” 
or “ moral blameworthiness.” 

In Westwood v. Post Office™ Lord Kilbrandon emphasised that 
the law of contributory negligence exists to adjust liability in damages 
and not to punish disobedience.” The plaintiff was guilty of no 
“ negligence ” even if he was disobedient (l.e. morally wrong). His 
Lordship was actually considering the question of whether the plaintiff 
was guilty of contributory negligence at all and did not deal with 
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the question of reduction of damages other than to say that the 
20 per cent. reduction imposed by the Court of Appeal was too high. 
Nevertheless, the statement about the purpose of the law of 
contributory negligence must apply as much to the question of 
apportionment as it does to the question of whether a finding 
of contributory negligence is in order. Furthermore, there are several 
reported Australian decisions"? to the effect that in assessing the 
plaintifs “blameworthiness” the court must not form a moral 
judgment but must consider the extent to which the conduct of 
the plaintiff deviated from that of the reasonable man. This view 
is also supported by academic authority. It would seem, therefore, 
that when considering the plaintiffs share in the responsibility for 
the damage the courts are principally concerned with the question 
of the relative blameworthiness of the parties but that blameworthi- 
ness is not entirely synonymous with “fault.” The question is “ how 
less careful than the reasonable man was each party? ” not “how 
deserving of moral censure was each party? ” We have seen that 
in determining the question of whether an injured workman was 
guilty of contributory negligence at all the courts apply a lower 
standard of care than that applied to the defendant. It is probably 
true that when comparing the conduct of the parties the courts 
continue to treat that of the plaintiff less strictly than that of the 
defendant. At any rate, we can say that while in allocating shares 
in the responsibility for the damage the court is not concerned with 
punishing “ fault,” it is concerned to assess the extent to which each 
party behaved less carefully than the reasonable man would have 
done which is a concept similar to, though not synonymous with, 
“ fault.” 


(b) To what extent do the courts consider matters other than the 
Plaintiffs “ share in the responsibility for the damage” when 
deciding by how much to reduce the damages? 

It has already been mentioned " that in an action for breach of 
statutory duty if the plaintiffs contributory negligence was one of 
the factors from which the statutory duty was supposed to protect 
him, this factor will be taken into account and will mitigate the 
reduction in his damages. Thus, in McGuiness v. Key Markets 
Ltd." the plaintiff, an 18-year-old butcher, injured his finger on a 
band saw which was not properly fenced as required by section 14 (1) 
of the Factories Act 1961. The injury would not have taken place 
a NN a 
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if the plaintiff had fed the meat he was slicing through the saw with 
a pusher. Citing Mullard v. Ben Line Steamers Ltd. Sachs L.J. said: " 
“In the instant case one again finds that what happened was 
exactly of the nature intended to be guarded against by the 
precautions ibed, and it is apposite to reiterate that when 
an employer's liability stems from such a breach the court must 
be not to emasculate the statutory provisions by the side 
wind of apportionment.” 
The author has found instances of no other factors apart from the 
plaintiffs share in the responsibility for the damage being taken 
into account by a court in deciding the question of apportionment. 
Admittedly, in McGuiness v. Key Markets, Sachs L.J. said that one 
must take into account the degree to which the defendant’s breach 
of statutory duty was deliberate, flagrant or continuous." However, 
we have already noted that in considering the plaintiffs share in 
the responsibility for the damage the courts make an assessment 
of the relative blameworthiness of the parties." In considering the 
extent to which the defendant’s breach was deliberate, flagrant or 
continuous the court is merely assessing one of the factors which 
go to make up the plaintiffs share in the responsibility for the 
damage. 


(©) Does the court have a discretion to refuse to make any reduction 
in the damages of a contributorily negligent plaintiff? 

In Hawkins v. Ian Ross (Castings) Ltd." the plaintiff and two 
other men were working on one bay in the defendant’s foundry 
ing moulds for castings. A quantity of equipment including 
boxes and piles of sand were kept in the bay. The defendant admitted 
that when three men were working in the bay the boxes should have 
been stored elsewhere. The defendant was also in breach of certain 
duties under the Iron and Steel Foundries Regulations 1953. The 
plaintiff was involved in an accident partly due to these faults of the 
defendant and partly due to his own inattention. Fisher J. found that 
the plaintiff's inattention was not sufficient to amount to contributory 
negligence, Ho went on to say that even if the plaintiff were guilty of 
contributory negligence: “. . . then I am of the opinion applying the 
words of section 1 (1)... . that in all the circumstances of the case 
as I have outlined them, it is not just or equitable to reduce the 
damages, having regard to the plaintiffs share in the responsibility 
for the damage.” *® This dictum was quoted with approval by 
Phillimore J. in Stocker v. Norprint Ltd.“ In that case the Court 





78 Ibid. at p. 253. 

79 Ibid. at p. 253. 

£0 Ses abore. 

81 [1970] 1 AN E.R. 180. 
a2 Ibid. at p. 188. 

a (1971) 10 KLR. 10, 14. 
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of Appeal found that the plaintiff was not guilty of contributory 
negligence so his Lordship’s approval of Fisher J.’s dictum, like the 
dictum itself, is obiter. The plaintiff in Boothman v. British Northrop 
Ltd.“ relied on these two dicta to justify his assertion that even if he 
had been contributorily negligent his damages ought not to be reduced. 
Stephenson L.J. held ** that the words of section 1 (1) do not leave 
the court with any discretion not to reduce the plaintiff's damages 
if he is found to be contributorily negligent. His Lordship, while 
conceding that the court may disregard contributory negligence whose 
“contribution is virtually negligible” ** under the de minimis rule, 
said that the words of section 2 (1) require the court to make a 
reduction in accordance with justice and equity and that the words 
do not leave the court any discretion to decline any reduction. It 
may be argued that as section 1 (1) requires the court to make that 
reduction which justice and equity demand, if justice and equity 
demand no reduction then a nil reduction would be within the words 
of the Statute. However, we must remember that the court has only 
to consider reducing the damages once it has found that the plaintiff 
was guilty of carelessness, assessed according to a relatively tolerant 
standard of care, which contributed to his injury. In such circum- 
stances it is difficult to see how the court could justify making no 
reduction at all having regard to the plaintiffs share in the 
responsibility for the damages. 


PART 3. CONCLUSIONS AND RECOMMENDATIONS 
We have seen that while “fault” has surrendered its primacy 
as a criterion for determining liability to pay compensation for 
injuries suffered by injured workmen, it is still important in deciding 
what proportion of the loss or damage suffered by a tortiously 
injured workman should be borne financially by himself, The court 
will order an injured workman’s damages to be reduced where his 
fault has contributed to his injuries. Fault here seems to be a concept 
similar to “fault.” In the first place, the courts apply a standard 
of care which is more subjective than that applied to the defendant’s 
conduct, In the second place, the courts have also, in the main, 
not reduced damages in consequence of any tort of strict liability 
committed by the plaintiff which was a cause of his injury. In the 
third place, it seems that in deciding by how much to reduce the 
damages, the prime consideration is the plaintiff's share in the respon- 
sibility for the damage, which consideration is in the main part 
assessed by means of a comparison of the blameworthiness of the 
two parties. Furthermore, once the court has found that the plaintiff’s 
fault was a significant cause of his injuries it has no discretion 
but to make a reduction in the damages. Finally, it should be 





(1972) 13 LLR. 112, 
es Ibid. at pp. 121-122. 
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noted that whereas the employer in most cases is covered by liability 
insurance so that any liability is spread to the wider industrial 
community and not borne by the person at fault, the injured workman 
is unlikely to be insured and so will personally bear the cost of any 
reduction in his compensation. 

The law of contributory negligence is, however, not entirely 
governed by the notion of “ fault.” While the standard of care expected 
of the plaintiff is more subjective than that by which the defendant's 
conduct is judged, it is not entirely subjective. Thus, it is possible 
for a man to have his compensation reduced because of his conduct 
even though he was too stupid to behave any more skilfully or 
carefully. It could be said that in the moral sense such a man was 
guilty of no “ fault.” On the other hand morally reprehensible conduct 
on the part of the injured workman will not always lead to a 
reduction in damages. The fault must be relevant: it must consist 
of a lack of reasonable care for the workman’s own safety—mere 
disobedience or dishonesty will not suffice; and it must be a legally 
significant cause of the injury. In addition, while the plaintiffs share 
in the responsibility for the damage is the most important con- 
sideration in deciding the correct apportionment of damages, it is 
not the sole consideration—the court will also have regard to the 
dangers against which a statutory duty is intended to protect the 
plaintiff and will not allow the protection of the statute to be blown 
away by the side wind of apportionment. Furthermore, the plaintiffs 
share in the responsibility for the damage is assessed largely but not 
exclusively with regard to blameworthiness (which in any event means 
not moral blameworthiness but the extent to which each party 
behaved less carefully than the reasonable man would have behaved). 
In some cases it is appropriate to look at the causative potency 
of each party’s conduct. Finally, it should be noted that while the cost 
of any reduction in damages will largely be borne by the injured 
workman himself, he will not bear the cost exclusively. He may have 
a family to support who will suffer as a result of any loss of earning 
power which is not fully compensated. He may also, by reason of the 
reduction of his damages, need to claim benefits from the State which 
he would not otherwise have claimed. 

It is submitted that, while it is now fashionable to regard “ fault” 
as a consideration which is not germane to the question of 
compensation for personal injuries, the law of contributory negligence 
is both valuable and just and, with only slight modification, should 
be retained even if “ fault” on the part of the defendant or the payer 
of the compensation were to be entirely ousted in industrial injury 
cases, While it may be fair to argue that an injured workman’s right 
to compensation from an insurer should not depend upon whether a 
fellow employes was guilty of some “ fault,” it is not fair to argue 
that an injured workman’s right to compensation should be unaffected 
by his own “ fault.” It is surely just that a man who was partly to 
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blame for his own injuries should not receive as much money 
by way of compensation as a blameless man. It may be that a system 
which calls for assessment of an injured man’s conduct will be more 
costly to run than a system which awards compensation regardless 
of merit. But surely a system which conforms to ordinary notions 
of justice is one worth paying for—and a system which distinguishes 
between very deserving, fairly deserving, and undeserving cases is 
one which conforms to ordinary notions of justice. In addition, it 
may be that the knowledge that careless conduct may be penalised 
financially may help to discourage such conduct. 

The system of compensation must, however, be practicable. It is 
Tight, therefore, that the standard of care should not be entirely 
subjective, The courts cannot be expected to decide precisely how 
carefully each man is capable of behaving. They can, however, on the 
basis of the evidence available in any case decide whether the 
reasonable workman subjected to the same environmental pressures 
as those which affected the plaintiff would have behaved with any 
greater care. The preseat law is also correct in requiring that the 
fault of the plaintiff must be relevant to his injury. It may be rough 
justice to say that it serves a man right if he is injured as a result 
of his own disobedience. The law, however, ought not to dispense 
rough justice. Adjusting liability for personal injuries is not an 
appropriate vehicle for punishing disobedience. It is however 
appropriate that when a man acts with careless disregard for his own 
safety, any compensation for injury he suffers as a result of that 
carelessness ought to be reduced. 

It is further submitted that the present law is correct in regarding 
blameworthiness as the main but not the sole consideration in deciding 
upon the measure of reduction. Where Parliament has imposed a 
statutory duty for the protection of workmen in breach of which an 
employer finds himself, the tribunal should have regard to the inten- 
tion of the statute as well as to the relative blameworthiness of the 
parties. 

One modification to the present law would be desirable. We have 
already noted that the cost of the reduction of the injured workman’s 
damages is not exclusively borne by himself. This is particularly 
apparent when the man has died and the action is brought by his 
dependants under the Fatal Accidents Acts. It is suggested that only 
that part of the damages which is intended to benefit the workman 
himself should be subject to reduction by reason of his contributory 
negligence. This should not be difficult to achieve in practice since 
the courts have in any case adopted the practice of itemising an 
award of damages into an element for pain and suffering, an element 
for loss of amenity, an element for loss of earnings and so forth’! 
It would be reasonable to regard one third (in the case of a married 





§T Seo George v. Pinnock [1973] 1 W.L.R. 188 and Jefford v. Gee [1970] 2 Q.B. 
130. 


INSTITUTIONAL ASPECTS OF LAW * 


I 


Ir is standard to think of the principles of logic as governing 
generally the formal structure of sentences and as testing the sound- 
ness of inferences derived from sentences. Seen in this way, logic is 
a limited enterprise, just like translation, and the progress we make 
with it is limited also. For example, we do not, in constructing a 
modal logic of knowledge, challenge scepticism or meet the doubt 
whether we really can know anything—we simply record formal 
inferences from our use of “know.” So logic does not challenge 
undextying assumptions and deeper beliefs in the way that other 
studies may. 

Within a logic itself, however, structure and inferences may be 
affected by the presence of vagueness in certain words. In such cases 
where the usual application of a word is a matter of degree and not 
precise, the use of some logical principles such as bivalence will be 
blocked. 

Our concept of law seems on the face of it precise, but precision 
marks only one aspect of the concept. The aspect of authority is 
precise, whereas the aspects of general regulation are vague, There is 
here a contrast between the surface precision of law in the presence 
of legal sources and a deeper vagueness in the boundaries between 
Jaw and other forms of social regulation. That deeper vagueness may 
challenge the surface precision. 

In its logic law is not a matter of degree. Any given statement or 
rule or principle either is or is not a statement of law, a rule of law 
or a principle of law. There is no room for the idea that a rule or 
any of the other standards might be “more or less” law. That 
Precision, with which any term must be endowed for the principle 
of bivalence to work, comes in this case from the criteria or authority 
which must exist if we are to mark off certain kinds of statement, 
Tule and principle, as legal. A neat way of showing this is through 
concepts of adjudication and legal action. 

We might start by raising the question of what is involved, 
generally, in the idea of taking legal action as opposed to any other 
kind of action to settle a matter. In answer we may refer, again 





* This paper was first presented at the Easter Conference of the Australien 
Society of Legal Philosophy in Sydney on Apel 2, 1977. 

1 I borrow the contrast between nature and logic from D. Parfitt's Personal 
Identity where that distinction is applied to statements about the identity of persons. 
It is reprinted in Philosophy and Personal Relations (1973) edited by A. Montefiore. 
I am indebted to this article. 

Cf. also M. Cohen on L. Fuller's The Morality of Law: “ He decries the modern 
heresy of thinking ‘that the legal system either is there or not there,’ To Fuller tt 
is a matter of degree,” in Symposium on Fuller's The Morality of Law in (1966) 
10 Villanova Law Review at p. 650. 
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generally, to judicial adjudication as a charactezistically legal method 
of settling, once and for all, the entitlements and liabilities? of 
people. Adjudication requires standards of certain kinds. The judicial 
process is not a random process; at some point we need to refer to 
acceptable public standards—acceptable in terms of their sources or 
formal ancestry—as crucial steps in the arguments by which liabilities 
and entitlements are eventually fixed. Argument from authority, in 
this sense, is a hallmark of law and distinguishes a legal system 
from a wholly discretionary system or from a system in which the 
governing rule is that might is always right. The standards—public 
rules, principles and statements—by which judges reason to fix 
entitlements and liabilities must have a certain formal ancestry. At 
root therefore a mark of Jaw is the presence of authoritative criteria.’ 
They, rather than the content or values embodied in any rule, allow 
us to say whether any given rule is or is not Law. When it is said 
therefore that law is not a matter of degree, that means that any 
given rule or principle or statement either has or does not have legal 
authority. Consider this analogy. Any given piece of porcelain either 
is or is not Meissen. There is no room for a piece’s being more or 
less Meissen. The reason for this is that if any piece is Meissen it 
must satisfy certain conditions such as being made between certain 
dates, under the direction of certain craftsmen and at certain factories. 
There is no indeterminate area between Meissen and Chelsea; any 
given piece of porcelain is either Meissen or not, because it either 
satisfies the conditions for being Meissen or it does not. Likewise 
any given rule either does satisfy the tests of proper formal ancestry 
or it does not. There is no half-way house of being more or less law. 

In its nature Law is a matter of degree. There is a certain vague- 
ness in the levels of legalisation within a legal order, which means 
there may be no easy way to separate highly legalised processes 
from others. There are degrees of legalisation. This is reflected in 
the way we distinguish primitive from mature systems and in the 
contrasts we draw between the highly legalised and the rudimentary. 
But no sharp line divides these descriptions—it is a matter of degree 
and a reflection of the vagueness of expressions like legal or legalised. 
These comments about vagueness are made within the setting of a 
legal system. It may however be an open question whether there is 
a legal system in existence at all. Law may then be a matter of 





2 For a brief introduction to this way of thinking about law, seo G. Calabresi 
. Melamed, “Property Rules, Liability Rules, and Inalienability: One 
Cathedral ” in (1972) Harvard Law Review at pp. 1089-1092. 

. also Sir Owen Dixon's address “ Jesting Pilate” reprinted in Jesting Pilate 
Other Essays and Addresses (1965) (ed. Judge Woinarskl) at p. 3. “The 
procedures and practices of the courts are directed to the elucidation in detail of 
complex situations in which the rights or Habilities of the litigants havo their 

source.” 
3 Seo Salmond’s Jurisprudence (1901)—Cap. V, Sources of Law and R. Wol 
heim, “ The Nature of Law ” in (1954) 2 Political Studies. 
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degree in a more profound sense. It may be argued that there is no 
clear line separating the existence of a legal system from the existence 
of other systems of regulation which are not Law.‘ In this more 
profound sense it may be a matter of degree whether a given state- 
ment or rule has its context in a legal system or in some other 
system. If there is no easy line to be drawn between different systems 
and it is a matter of degree, then in this case features about the 
nature of law will be hidden by the logic; for the logic suggests that 
it is all-or-nothing and not a matter of degree. 

Where there is room for the idea that one kind of system may 
shade off into another kind of system, so that it will be a matter of 
rules being “ more or less” Jaw, and where no clear boundary can 
be drawn between the beginning of one kind of process and the end 
of another, then we shall have to admit vagueness in the concept of 
law. Vagueness comes from the institutional aspects of Law which, 
although characteristic of law, are also a feature of other processes. 
The institutional paraphernalia, typical of legal processes, lend un- 
tidyness to the concept. Of course, capturing what is included in the 
idea of an institution (or in the institutional aspects of law) is not 
easy—but this is groundwork which must be done before any non- 
trivial account can be given of the claim that law in its nature is a 
matter of degree. 

In the recent literature two distinct ideas are becoming associated 
with the aspects of law which are called institutional. Both are 
reactions * to what are felt to be gaps in Hart’s theoretical description 
of a standard legal system in The Concept of Law. 

I shall describe those reactions first and add a third reaction of 
my own. 

In the first place* it is pointed out that the institutional aspects 
of law embrace some reference to the basic categories generally set 
up or instituted by legal systems. This means that, in addition to 
the central notion of a body of rules or principles authoritatively 
identified, some other place must be found in any theory of law for 
the regular and patterned descriptions of behaviour and officials 
which we call institutions. 

A wide range of institutions are included, ranging from marriage 
or contract to officials like judges and enforcement officers and courts, 
as well as to rather technical categories such as the statutory tenant 
or the reasonable man. All these are collected together as institutions, 
or rather legal institutions, for which some account must be given 
in any concept of law. The role of unifying idea to these different 


* Sco Max Weber on Law tn Economy and Society (ed. M. Rheinstein) in 20th 
Century Legal Philosophy Series, Vol. VI, especially at pp. 20-22. Weber writes of 
law and usage as “belonging in the sams contnuum ” and of their borderlines as 

5 N. MacCormick, “ Law as Institutional Fact” (1974) 90 L.Q.R. 102-129. J. Raz, 
“The Institutional Nature of Law’ (1975) 38 M.L.R. 489-503. 

6 MacCormick op. ctt. 
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categories is given to the connection these institutions have with the 
legal rules that create them and which allow for behaviour that would 
not exist apart from the legal rules. The most recent account of this 
sense of institutions is given by Professor MacCormick in part of his 
Tnaugural Lecture. MacCormick takes such standard transactions and 
categories as a contract or a trust or a security as instances of general 
institutions and states that the underlying feature to them all is that 
“they are set up or instituted by the performance of some act or 
the occurrence of some event and that they continue in existence 
until the moment of some future act or event.” " These acts he later 
refines as involving three kinds of rules. These are “ institutional” 
rules which set up a trust or a will or a right, “ terminative” rules 
by which the law provides for the ending of the particular institution, 
and “ consequential ” rules defining the consequences which flow from 
the instituted category. All legal institutions have these three sorts 
of rules in their make-up." MacCormick illustrates this with the 
institution of “the standard security” created by a recent Act in 
Scotland as now the only proper form of mortgage.* Typically there- 
fore the rules of institution exist prior to any given instance of an 
institution—since any given instance is constituted by the general 
rules. 

My main reservation about this account is the absence in it of 
any distinction between legal institutions like contract and property 
and legal institutions like a floating charge or a standard security. 
MacCormick needs a uniformity of treatment for his argument to go 
through that institutional aspects refer to the legal creation of new 
behaviour by rules. But what the account needs is some sort of 
distinction between those categories of behaviour which (so to speak) 
antecede the legal framework and which the law regulates *° by limit- 
ing and qualifying and refining them, and those categories which 
the law creates or constitutes and which do not antecede the legal 
system. Only the latter set up new possibilities of behaviour. The 
idea that law always sets up institutions, rather than sometimes 
regulates existing institutions and hence re-institutionalises them, is 
a consistent error in MacCormick’s article and detracts from his 
account of legal concepts in terms of some special relationships with 
legal rules. If the distinction I want to draw is made, then the legal 
process is institutionalised in some other sense than that it creates 
its own categories of behaviour. The distinction between regulative 
rules and constitutive rules is important in clarifying this institutional 
apparatus of the law. If the law re-institutionalises contract and 





7 MacCormick ibid. at p. 106. 

$ Ibid. at p. 108. 

® Ibid. at p 109, Conveyancing and Foudal Reform (Scotland) Act 1970, Pt. I, 
s 9 (1) and (2). 

10 See J. Searle, Speech Acts (1969), pp. 33-36. For difficulties about getting the 
right test to distinguish theso different kinds of rulo—seo Christopher Cherry, 
“ Roegulative and Constitutive Rules ” [1973] Phil. Quarterly 301-315. 
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property ™ by regulating and refining existing institutions of contract 
and property then the institutional aspects of law rest not only on 
rules which set up categories but in rules recognising certain categories 
and in their regulation of them. That means that we may need to 
look elsewhere for an account of institutions. How much Mac- 
Cormick’s article illuminates the institutional aspects of law and 
what we mean when we say law is institutional is therefore doubtful. 
In the second place it is becoming familiar to reserve the term 
“ institutionalised ” as a synonym for system or for being system- 
atised.* As a consequence, to describe law as an institutionalised 
body of rules is to refer to the fact that laws form not just a set of 
rules, identified by a basic or a Master test, but form a system with 
its underlying ideas of complexity and unity. More and more the 
role of the courts is stressed in explaining complexity and umity. 
Raz for instance writes °; “One of the defining features of Law is 
that it is an institutionalised legal system . . . (consisting of) . . . norm- 
applying institutions such as courts and norm-creating institutions 
such as parliaments.” Hart and Sacks in similar vein write '*: 
“A legal is a system—a co-ordinated functioning whole 
made up of a set of inter-related interacting parts. The solution 
of specific legal problems constantly uires an understanding 
of the functions and inter-relationships of more than one institu- 
tionalised process and frequently of several.” 


The courts supply unity through their practice of applying various 
laws and by organising the legal materials in such a way that allows 
them to be applied to solve problems. Complexity involves a detailed 
description of the different parts of law brought together by the 
courts in reaching their decisions. The institutional aspect of law 
being stressed therefore is the way rules and principles operate 
through courts and other tribunals in application and through the 
law-creating institutions. 

Scepticism about this second kind of theory may be based on the 
importance that is attached in it, to the idea of a single rule or the 
statement of a single rule. In any theory of complexity the idea of a 
single rule bears much of the burden of theory. This is straight 
forward. Complexity is a reflection of the quantity of distinct and 
separate entities, Most accounts of complexity, granted the importance 
in law of standards of various kinds, rest on some taxonomy of legal 
Tules or on some defence of the different kinds of legal rules there 
are, Since detail in any whole requires us to distinguish what is 
separate from what is a part of something else, complexity in law 
rests, more often than not, on the identification of different kinds of 


11 For this idea see Talcott Parsons, “ Authority, Legitimation, and Political 
Action,” in Authority (1958) (ed. C. J. Friedrich), 

12 See especially—above note 5. 

13 Ray, ibid. at p. 491. 


14 Hart and Sacks, The Legal Process—Basic Problems tn the Making and 
Application of Law (1958), Preface p. (Hi). 
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legal rules and on their inter-actions. Complexity for Hart ** is thus 
a function of the differences between duty-imposing and power con- 
ferring rules (or primary and secondary rules) and of the creative 
relations between them. In contrast, complexity for Raz ** is a func- 
tion of the differences between duty-imposing, power-conferring 
permission-granting and sanctioning norms and of the supporting 
relations between them. Each of these separately identified kinds of 
rule make up the detail in our notion of a system of law. I am not 
opposed, for some purposes, to the general division of legal rules 
into just these kinds of function but I cannot believe that it is any- 
thing other than arbitrary to distinguish amongst statements of rules 
what is a distinct rule and what is a part of some other rule. 

What counts as a single rule as opposed to two rules? *’ Until we 
have sharp tests here (and I shall suggest that that is out of the 
question) then counting and individuating rules cannot be precise. 
And if complexity is a function of counting separate rules, then, 
although specifying complexity will be in order to highlight this or 
that aspect, it will not be a feature of law, in the way authority and 
regulation are features of law. No account of individuation of laws 
can proceed without some attempt to grapple with accuracy. We only 
reach rules and principles through statements of rules or statements 
of principles. Whether any statement is a statement of a single rule, 
as opposed to two rules depends on the standards of accuracy of 
statements we adopt. Accuracy however is measurement to a degree, 
as when we measure a person’s height to an inch or to the nearest 
one-sixteenth. It may be in order to state a single generalised prohi- 
bition as a statement of one rule—such as “ No Parking.” It may be 
more in order to state all the qualifications and exceptions to such 
a prohibition, so that the statement of a single rule will embrace a 
prohibition and several permissions (or powers) as well. It may be 
more in order to give in addition massive details about the legal 
system and general principles about liability and defences before 
accuracy is assured. All this is to a degree.** But if there is no preci- 
sion in our concept of a single rule since there is no single condition 
for accuracy, what faith can we have in descriptions of complexity 
which rest on the idea of what counts as a single rule? Complexity 
cannot be a feature of the relationship between differently identified 
kinds of rules if the statement of a single kind of rule is a reflection 


of varying degrees of accuracy. 
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This problem is not by-passed when it comes to unity but in the 
centre of the stage. “ Unity ” reflects the practice of courts in selecting 
only certain kinds of rule as authority in law. This is a feature of 
legal systems. Unity, it is argued, comes from the presence of a 
single basic rule or test adopted by the courts to select the needed 
standards, and which can be seen at work in the application of the 
various standards by courts to settle liabilities and entitlements. But 
again, how do you mark off one single test from two tests or from 
half-a-dozen tests? If there are several tests at work then unity is 
not a feature here at all. It is often written that there must be a 
single test. But this is a reflection of the way an author carves up 
tests and rules. In the absence of any precise criteria for individuating 
rules or tests, and with a floating conception of accuracy, there is 
room here for scepticism in the acceptance of unity. 

So much for the current literature on institutional aspects. Against 
those two ideas, I should prefer to emphasise a third that has been 
ignored. A crucial feature of any legal system is the procedural 
aspect of law—by which I mean to refer to the evidential and 
enforcement aspects to settling entitlements and liabilities. The 
importance of procedure’* cannot be denied. If we think of legal 
action as being one kind of social arrangement for settling the rights 
of a community, that implies procedural arrangements about how 
questions are to be raised before courts and settled after decision, 
and about proof. Regular procedures operating through officials 
establish the institutional aspects of law. They are fundamental since 
they are the source of judicial adjudication and effectiveness. Such 
procedures are formalised in relation to setting the law in process. 
Procedures for enforcing decisions are also formalised. Judicial 
declarations on entitlements and liability make room for remedies to 
enforce rights and duties. Those types of formalised procedures are 
features of the social pressure of law and, being left to officials, 
reflect a regularity which is a key idea in unravelling some of the 
institutional aspects of law. 

We can argue for this by returning to the idea of adjudicating 
upon entitlements and liabilities. The legal task is not a declaratory 
process only. If the legal process were solely a matter of declaring 
upon rights and duties, that might do nothing in any actual case to 
override the principle that might is always right. There must be 
regular procedures for enforcing declarations—otherwise the appeal 
to public standards to settle duties and rights may be pointless. These 
regularised procedures are part of the institutional aspects of a system. 
Of course one can imagine a system in which declarations about 
rights and duties are left to parties to go their own way to enforce. 
In such a system might could always override formal sources in fix- 


19 See for instance F. C. Autley’s, “ Appeals within the Judicial Hierarchy and 
the effect of Judicial Doctrine on such appeals in Australia and England” (1976) 
7 Sydney Law Review 317-338. 
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ing rights. But what then would be the point of the argument 
processes about public standards which are preliminary to the declara- 
tion? If a crucial feature of the logic of law is the reference to public 
standards, then enforcement cannot be left to individuals—it must 
be left to officials to follow judgment. So the procedural aspects 
introduce officials, courts, processes and all the institutional trap- 
pings of law. Take them away and little remains to identify a legal 
process and legal action. They are the foundational trappings of the 
system. With us those features are closely marked and enormous 
detail exists upon forms and proper procedures. We rigidly mark off 
pleadings, evidence, remedies and execution. They are all assigned to 
procedure as if to be contrasted with substance or law-proper. But 
this is mistaken in theory if it pretends to mark off essential legal 
business (declaring rights and duties) from incidental legal business 
(proving and enforcing claims). 

That contrast is often a feature of definitions of legal rights 
and other categories which emphasise the general declaration of 
entitlements through rules, It is supported in part by the distinctions 
drawn between primary rights (substantive ones) and secondary rights 
(remedies) which is so much part of legal theory, from Austin to 
Hohfeld to Hart. It is compatible with the definitions of right given 
by Hohfeld and Hart that the legal process is a declaratory one 
only, since no account of remedy or of proof enters their definitions. 
But imagine a system in-which the only remedy was a declaration 
and there were no real remedies for rights, as with us. Such a system 
severs any connection between right and the idea of righting or 
putting to rights or remedying situations. It clearly is nothing like 
our system. It is important to remember that the division of rights 
into primary and sanctioning rights may not be the neatest nor the 
best way of elucidating rights. It may be better to say that the point 
of a legal system and of its institutions is in the connection rights 
and duties have with remedy and proof. In the case of institutions 
we do not adequately define any institution until we identify its 
point*°—in the way we do not adequately distinguish one game 
from another until we know the different points or scoring rules. Two 
games of cards could be identical in their rules as to making tricks, 
save that the point of one game was to lose every trick and the 
point of the other game was to win every trick. They would be 
different: games and their difference is solely specified by their points. 
It is no different with the institutions of right and duty. 

Raz ™ actually raises for serious consideration the possibility of a 
legal system in which the judicial process is declaratory only. He 
makes the proposal as part of an argument aimed at weakening the 
importance of enforcement in law and at strengthening the importance 


34 Seo M. Dummett, Frege—Philosophy of Lengwage (1973), p. 413. 
21 J, Raz, “The Institutional Nature of Law” (1975) 38 M.L.R. 493. He adds 
some restrictions to the example which are not in point here. 
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of application of standards. If Raz’s argument goes through how 
does he explain the point of the declaratory process, if, one stage 
later, it is left to litigants to sort out the enforcement of rights 
without regard to judicial declarations. A declaratory process relying 
upon public standards necessarily introduces procedures for setting 
up claims and procedures about remedies. These are the institutional 
aspects of law. 

The importance of these discussions upon institutions—in elucidat- 
ing the role of the courts, and the procedural processes which ground 
the entitlement and liabilities of people—is this. All these features 
indicate the highly administrative and official form legal orders have 
taken under modern states. Of course it may serve some useful 
function to keep the term “legal system” for just those systems 
with the highest degree of administrative and official form. But it is 
important to note that this is a matter of degree.** There are degrees 
of. institutionalisation in the ways specified, and this is reflected in 
the amount of officialdom and form in the processes of regulation, 
in the foundation apparatus for adjudicating disputes, and in the 
ordering of force through the system of tribunals. These institutional 
aspects may be present in other systems as well as being only barely 
existent in some legal systems. The existence of a legal system is 
therefore a matter of degree. 

In the clearest case the institutional aspects may cluster together. 
But in borderline cases, with less developed ideas of evidence, 
procedure, remedies and the rest and less official procedures there 
may be difficulties in determining a legal order. In the highly adminis- 
trative system there may also be difficulties of another sort, where 
there is less room for public standards and more room for discretion. 
We may say that a legal system is a cluster concept of standards 
and institutions with nonetheless no single item which is crucial to 
its nature. In only certain cases can we envisage all the trappings of 
the legal system. There is vagueness in our concept of law and a 
consequent lack of precision in marking off law from non-law. Vague- 
ness here is not a defect in the concept of law but a necessary feature. 
There is no way to make it more precise without the appearance of 
paradox. Consider this analogy.* Take any amount of sand. We 
may raise the question whether it is a heap or not. If we think it 
must be a heap or not (so there is no “more or less”) we may 
decide that it is. But then what shall we say of the addition of one 
grain? Presumably our decision will be the same; but arguing thus 
we reach the paradox that either a single grain may be a heap or that 


22 Sæ G. Hughes, “The Existence of a Legal System” (1960) New York 
University Law Rewew 1001-1030, especially at p. 1029, for this idea. See also 
K. Baler, From the Moral Point of View (1958), pp. 127-133. Seo also Max Weber 
on Law in Economy and Society—above note 4. 

sec R. Campbell, “Theo Sorites 


Sorttes paradox. On which generally 
Paradox ” (1974) Phil Studies 175-191. Campbell writes: “In the sorites paradox 
the application of principles of classical logic to propositions containing vague terms 
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a mountain of sand may not be a heap, or that a single grain makes 
all the difference to being or not being a heap. The mistake is to 
insist that the term “heap ” is precise, when in fact it is vague and 
tolerates degrees. (So that bivalence does not work.) Similarly it is 
a mistake to postulate a clear line between legal systems and other 
systems of regulation since this may place a burden on some singlo 
item to mark the differences. We are stuck with vagueness in the 
idea of a legal system and its institutional aspects as we are stuck 
with precision in the logic of authority and standard. We may con- 
clude therefore that although law in its logic is not a matter of 
degree, in its nature it is. 


u 


Tr is part and parcel of our belief in the existence of physical objects 
and events that we affirm or disaffirm identity statements about 
them. It is familiar enough to identify and re-identify one and the 
same thing at different times or places and sometimes under different 
names. What is characteristic of sentences about identity is that we 
associate with them criteria of identity which determine sameness. 
This association means that identity in its logic is all-or-nothing just 
because a certain test is at work. A thing either is or is not the same 
as it was. But identity talk is not restricted to physical objects. We 
affirm identity statements about a number of abstractions and institu- 
tions like schools, churches, nations, legal systems, offices and so on. 
It is familiar enough to say that a son succeeded to one and the 
same office as his father or to say that different generations went to 
one and the same school (not the same building) or to doubt whether 
a nation survived one and the same after a conflict. These abstractions 
or institutions figure in ordinary talk. How strictly should one take 
such language in the case of a legal system? An analogy with 
physical objects would suggest that we should equally look for some 
single test for determining sameness. It may be useful to talk about 
being one and the same legal system but do we want to admit some 
single test is at work in determining identity-over-time in the case of 
this institution? 

In this section I turn away from the idea that the law consists of 
institutions (regularised and official procedures for initiating and 
enforcing claims) towards the idea that a legal system, itself, is an 
institution or an enduring object in just the same way that a nation, 
for instance, is an enduring entity. In what follows I want to explore 
recent and separate suggestions that there is a single criterion of 
identity at work in the case of legal systems. In what I say, I hope 
the importance of the distinction between precision and matters of 
degree will have some bearing on this institutional aspect. 

The idea of an institution as an entity having continuity and 
identity-over-time is a difficult idea to grasp, though the general 
argument in favour of this way of describing a legal system is simple 
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enough. The argument generally proceeds like this: It is a clear 
feature of laws (rules and principles of law) that they belong to legal 
systems. Indeed a necessary condition of any rule’s being law is 
that it belongs to a legal system. But then a legal system itself cannot 
be reduced to just that number of Jaws (rules and principles of law) 
and institutions, Laws and institutions come and go. In the history 
of a single legal system a number of laws will be repealed and a 
number of new laws enacted. Now if a legal system could be reduced 
to nothing more than a body of particular rules—then any change in 
the body of rules would mean a corresponding change in the legal 
system. Yet it is perfectly acceptable to admit that despite all the 
changes in laws and institutions, it is still one and the same 
legal system. Consequently a legal system is something more than a 
body of particular rules and institutions. What that “ something 
more” is, is never made perfectly clear (and I am sure no mystical 
entities are meant to lurk), but the idea of an institution having 
existence-over-time figures prominently in the descriptions. At its 
strongest the conclusion would claim that a legal system is an entity- 
over-time separate from the rules which at any particular time com- 
pose it. At its weakest the claim is anti-reductionist, leaving a gap 
for the missing or additional features making up a legal system. 
Either way reductionism of law to rules of law and to institutions 
is rejected, in order to account for the troubling aspect of continuity- 
over-time, despite change. The practical importance of the topic of 
identity is stressed in relation to fundamental changes in Govern- 
ments or in Constitutions. It is argued ™* that certain events may 
be radical enough to entail the disappearance of a legal system in 
favour of a new one—so that none of the former laws remain valid. 
The difference between radical events and other events suggests 
there is some single criterion of identity or some single test at work 
to determine whether we have the same legal system or not. So if 
we can only hit on the right criterion of identity, we can explain 
continuity. It is thought that there must be a precise answer to the 
question whether the same legal system has survived in order to 
answer practical problems about the validity of laws. Thus a legal 
system is not an abstraction or construction out of rules and institu- 
tions, as Bentham and Austin thought, but an institution itself, with 
a single criterion of identity. 

That argument (and the weaker of the conclusions it reaches) has 
been set out many times in recent Oxford writings. J. M. Finnis 
after stating that a legal system considered as a set of rules cannot 
exist since nothing there gives it “continuity, duration and identity- 
over-time ” adds **: “It is a basic phenomenon of such (legal) ex- 
perience that legal systems do indeed exist and last.” J. Raz also 


H Seo J. Raz, “The Identity of Legal Systems” (1971) 59 California Law Rev. 
T95~815 especially at p. 799. 

a5 J, M. Finns, “ Revolntions and Continutty of Law” in Oxford Essays in 
Jurisprudence, 2nd Series (1973), od. A. W. B. Simpson: pp. 44-76. 
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emphasises the continuity aspect of law, in his book The Concept of 
a Legal System ** and elsewhere," when he writes about the identity 
and existence of a legal system. For the most part Raz is interested 
in uncovering the institutional aspects of modern municipal systems. 
Hence he dwells upon law-creating and law-applying tribunals and 
on the differences of task of such tribunals. 

Elsewhere Raz takes the question, of what it means to say laws 
form a system, to raise a formal problem about identity (over-time 
and at-a-time). Identity-at-a-time (or scope) raises a puzzle about 
how much is included in the laws of any society. Do we include the 
rules of private clubs or the rules of foreign systems, or conventions, 
as laws? Since the courts do recognise and apply such standards in 
fixing rights and duties, any master test or basic norm (which identifies 
law) couched in terms of judicial recognition would seem bound to 
catch them. Yet it seems ordinarily puzzling to include so much as 
laws. If we include all the rules of foreign systems within the laws 
of one system, how do we distinguish one legal system from another? 
This raises an intriguing puzzle about the generosity of the master 
test itself. Identity-over-time, on the other hand, raises questions about 
the effect of revolutions on the validity of laws and on law-making 
authorities. Raz takes seriously an inquiry into a single criterion of 
identity for legal systems in order to provide the theoretical back- 
ground to answer such questions as: After a revolution are previous 
laws still in force? Do officials after a revolution still hold office? 
Can a new state still rely on old legislation? Can offenders under a 
former system still be charged by a new regime? Is it one legal 
system or two when a colony breaks away from the founding legal 
system? He argues that some view on identity-over-time must be 
taken in order to answer these questions accurately, and that entails 
finding some single test of identity for institutions like legal systems." 

It is difficult to believe that practical legal problems of the sort 
described require that sort of background theory. For the most part 
these sorts of question require decisions from officials about their 
allegiances,” about their need to maintain law and order, about the 
role of necessity and about their recognition of new regimes. Such 
questions will no doubt be determined by the moral and practical 
and other outlook of officials. But problems of allegiance do not 
require theoretical trappings of identity. It is important to remember 
that most revolutions have no effect whatever on the bulk of legal 
standards, and the replacement of one government by another raises 
only problems about the validity of new legislation. This is a problem 
of allegiance and recognition for officials and raises difficult issues 





38 J. Raz, The Concept of a Legal System, above note 16. Especially Chap. VII. 

37 See “Tho Identity of Legal Systems "—above note 24. 

38 Seo The Concept of a Legal System, p. 189. 

3% For similar views, seo F. M. Brookfield, “The Courts, Kelsen and the 
Rhodesian Revolution ” (1971) Umversity of Toronto Law Journal 326-352. Also 
A. M. Honoré, “ Reflectlons on Revolutions ” (1967) Irish Jurist 268-278. 
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for them. It raises no drastic inquiries into identity. If we think of 
a legal system as consisting of a mass of rules and principles, together 
with various tribunals and officials connected with instituting and 
enforcing claims, then the survival of a legal system is a matter of 
degree. The continuities of just those elements are all that is included 
in the survival of the legal system. Once we know what has happened 
to some or all of those elements, no separate problem about identity 
is raised. Fundamental changes in the law of tort or contract, or in 
liability generally, may be.“ revolutionary ” and we may be prompted 
to talk about a new legal system. Once we know the changes that 
have occurred, however, nothing hangs on the additional decision 
whether a new or the same legal system is there. The same factual 
problems occur in revolutions and coups d’etat. But again, once we 
understand the loyalties of the officials and the necessities of the time, 
no separate questions need raising about identity. 

In part, the reactions of Raz and Finnis are reactions to Hart’s 
account of a legal system in the Concept of Law. Hart contents him- 
self there with analogy. He writes 7°: “ A legal system, like a human 
being, may at one stage be unborn, at a second not yet wholly 
independent of its mother, then enjoy a healthy independent existence, 
later decay and finally die.” He makes these observations in connec- 
tion with the “ pathology ” and “ embryology” of a legal system.” 
Elsewhere Hart refers to the concept of a legal system as referring 
“in a compressed portmanteau form to a number of heterogenous 
facts,” "°° which he unpacks by reference to rules, primary and 
secondary ones, together with a description of the relevant relation- 
ships of officials to the rules, This is healthy enough reductionism. 
But elsewhere, interlaced, are analogies with physical objects, and 
this leads him to write for instance of “ a new legal system emerging 
from the womb of an old one”; and of “legal systems coming 
into being.” Critics are right to think that analogy here is very 
shallow analysis. 

The complaint is that if the language of analogy is seriously in- 
tended, then a model of rules is insufficient to the task: “How,” 
asks Finnis,* “can a set of rules be regarded as coming into being, 
lasting and passing away? ” Curiously though, rather than rejecting 
analogy as unnecessary, and entirely adopting some form of reduc- 
tionism, Finnis takes identity seriously and postulates inquiries into 
ethics and history to determine the criterion of identity for a legal 
system. He leaves his inquiry there. Raz promotes the idea of legal 
systems depending for their identity upon the identity of States to 
which they belong. He also contents himself with suggesting an 
avenue of research into a criterion. Both seem to envisage a single 


30 H. L. A. Hart, The Concept of Law, p. 109. 
31 Ibid. Chap. VI, s. 3, pp. 114-120. 

a3 Ibid. at pp. 108-109. 

38 Ibid. at p. 114. 

34 Finnis op. cit. at p. 66. 
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test for determining sameness-over-time, though both stop short of 
actually providing one. 

What bothers Finnis and Raz is the argument sketched earlier 
which seems to show that a legal system is something over and above 
a body of legal rules since a different body of rules need not entail 
any different legal system. But the rejection of reductionism and 
the acceptance of separate identity-over-time for legal systems seem 
to be conclusions that are too swiftly drawn. If the argument were 
generally correct it would actually show that, say, a house is some- 
thing over and above bricks and mortar. I might repair a house with 
new bricks. They would not be the same bricks but it would be the 
same house, So a house is something over and above the bricks and 
mortar of which at any particular time it is composed. Actually of 
course houses are not anything over and above bricks and mortar 
arranged in a particular way. Our notion of a house tolerates an 
open texture or vagueness so that while in fact it is nothing more— 
as a matter of definition it cannot be defined as equivalent to any set 
of particular bricks and mortar.’* 

Because of the composition of a legal system, continuity may be a 
matter of degree.** What is involved in the survival of a legal system 
are certain rules and principles and institutions. Once we know that 
these are changed or lost we need not ask independently—Is the same 
legal system there? Survival of it is just survival of those elements. 
Although we may look for a sharp test to settle identity questions 
in the case of physical objects, in the case of institutions continuity 
questions must be a matter of degree." 

Reductioniam has never fared too well in Jurisprudence, in the 
actual analysis of legal systems. Lioyd*" calls it “ another fallacy ” 
with which he links the Scandmavian jurists and the Logical Positi- 
vista. Summers ** calls it a vice which “ plagued the efforts of Austin,” 
and in reassuring fashion he reminds us of Bishop Buttler’s saying 
“ Everything is what it is, and not another thing." The trouble is, in 
the face of an Abstraction, to be anti-reductionist is simply to refuse 
to analyse. As Russell ** enjoyed telling his critics, you cannot both 
refuse to accept that “ England ” refers to a real entity in the sentence 
“England declared war on France” and also refuse to say it is 
reducible to a large number of statements about the conduct of English 
people, about cabinet decisions and about relations between people 
and Government. If you are going to analyse things at all, it is one 


45 Seo S. Kripke, “ Naming and Necessity ” In Semantics for Natural Languages 
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or the other. The alternative is not to analyse (and that does not mean 
it is some unanalysable whole). 

Of course the famous attempts at analysis of legal systems in the 
history of the subject are none too rewarding. The reduction of a 
legal system to psychobiological descriptions of officials’ reactions to 
Pieces of paper or to some more scientific account of cause and effect 
is not likely to increase our understanding of the structure of a legal 
system, nor to foster any faith in Jurisprudence as a valid study in its 
own right. It means we ought to give up Jurisprudence and start 
reading physics. One mistake being made here is the pretence that 
meaning is preserved in the reduction. If that mistake can be put right 
then reductionism is a possible candidate for the analysis of a legal 
system. 

To return to that Oxford argument, we may say that we can capture 
all there is in a legal system by accurately portraying rules and insti- 
tutions. Identity-over-time is the identity of just those rules and 
institutions making up a legal system. Nobody believes that the 
existence of a legal system involves anything more than that. The 
usefulness or otherwise of talking about a legal system as existing I 
leave for the moment. But nobody would admit that a legal system is 
separately real. Although a statement about a legal system may not be 
equivalent to a statement about rules and institutions (the Oxford 
argument shows that) nevertheless it is not about some other item in 
the world over and above those items. All we know about legal systems 
is caught in all we know about rules and institutions and procedures 
and the other aspects of law. Once we have fully investigated those 
rules and procedures and their continuities, there is no separate 
institution (and its identity), the legal system, to investigate. 

Where these continuities are attacked we may be unclear about 
whether a legal system survives one and the same. Nothing here is 
specially puzzling. Once we know how rules and institutions have 
been eroded or lost, we need not ask extra questions about the iden- 
tity of the system. Puzzles about obedience and validity, and decisions 
about them will not require an answer from that extra question. Since 
the continuities are vague it will be arbitrary to answer that question 
one way or the other. Why thinkers pursue that question is because 
they think there must be a single test here as with physical objects. 
That suggests a precision in our concept of a legal system which is not 
there. If the existence of a legal system is reducible to facts about 
rules and institutions which may be possessed to different degrees, 
then there need not be any precision about survival and identity 
questions. Vagueness in the composition here in continuity means no 
single test can work and that it will be arbitrary to pick on one single 
feature rather than any other to determine identity. 

We clarify law by clarifying its logic and its nature through the con- 
cept of adjudication and through its institutional aspects. A feature of 
clarity here is to show that law is in its nature vague and in its logic 
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precise. Where it is vague it is a mistake to offer or to pursue preci- 
sion and tight criteria. To offer precision here is to muddle this aspect 
of law. To refuse precision where its logic demands all-or-nothing 
criteria is equally mistaken. There is room for both precision and 
vagueness in the different aspects of law. 


CHRISTOPHER ARNOLD f 
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REPORTS OF COMMITTEES 


ACCESSION OF THE COMMUNITIES TO THE EUROPEAN 
. CONVENTION ON HUMAN RIGHTS: 
COMMISSION MEMORANDUM 


In a recent memorandum ' dealing with the problem of pro- 
tecting fundamental rights within the system of Community law, 
the Commission has come out forcefully in favour of the European 
Communities acceding to the European Convention on Human 
Rights (ECHR).* This solution represents a radical departure 
from the position adopted in an earlier report, where it was stated 
that accession was unnecessary because fundamental rights 
guaranteed under the ECHR “. . . were recognised as generally 
binding in the context of Community Jaw without further con- 
stitutive act.” * The possibility of the formal accession to the ECHR 
throws up a variety of problems deeply affecting the whole 
architecture of national and transnational European legal systems 
and the quality of protection afforded to the individual in Europe. 
On the one hand, accession raises the possibility of evolving a 
new “Grand Design” in which separate, and at times competing, 
jurisdictions could be forged into one unified whole, thus stream- 
lining judicial review throughout modern Europe. At the same 
time, it must be recognised that accession per se can be no sub- 
stitute for an effective system of protection tailored to the needs 
of a developing Community and might itself impede the future 
creation of a more functional catalogue of rights for the European 
Communities and Europe as a whole that would fill the gaps left 
uncovered by the ECHR. 

Accession would have profound effects at several levels. At the 
domestic level, in the United Kingdom,‘ accession to the ECHR 
would raise the spectre of a novel but perhaps anomalous legal 
situation. At present the ECHR is not incorporated into United 
Kingdom domestic law. Under the proposed new regime, by virtue 
of the direct applicability and supremacy of Community law the 
possibility arises of United Kingdom courts having to decide certain 
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issues, where Community law is concerned, as if the ECHR formed 
part of the law of the land, whereas in respect of other issues 
the present position would remain intact. At the Community level, 
accession to the substantive and institutional provisions of one of 
the most celebrated international instruments for the protection 
of human rights could only serve to enhance the international 
personality, status and political image of the Communities vis-a-vis 
both third parties and Member States. At the Council of Europe level, 
not only would accession signify the extension of the ECHR to 
cover a potent political and legal entity,’ but it would also, in turn, 
give impetus at this level, by the nature of the Community and its 
sphere of operation, to the attempts to widen the scope of the ECHR 
to include economic and social rights.‘ 

At the end of the day, exciting as may be the prospects for 
European Integration, and challenging as may be the problems of 
Constitutional and International legal assimilation, the ultimate 
criterion in assessing the Memorandum must be the effect accession 
will have, in the short and longer term, on safeguarding the rights 
and liberties of individuals. Our purpose here will be, apart from 
noting the salient points in the Memorandum and addressing our- 
selves to the technical questions involved, to explore in outline the 
complexities of the relationship between, the integrational considera- 
tions relevant to accession and the quality of protection afforded 
individual rights. 


1. Fundamental rights at the community level—the status quo 


In its first two sections the Memorandum gives a brief historical 
sketch of the protection of human rights in Europe and the Member 
States covering the past two centuries, but concentrating on develop- 
ments post 1950. This description contains a measure of over- 
simplification, particularly in its attempts to display uniformity where 
wide diversity exists.’ Whilst it is understandable and perhaps un- 
avoidable that a description of such brevity contains inaccuracies 





5 In the CFDT caw [1979] CM.LR. 229 a French trade union sued tho 
European Communities and the Member States jointly and severally for tho 
E.C. Council's failure to appoint tt to the ECSC Consultative Committee. The 
Strasbourg Commission dismissed the case for lack of furisdiction over each 
defendant rationae personae. This, if correct, shows that the ECHR cannot reach 
the Nine when acting together within the framework of the E.C. 

© Seo eg. Council of Europe, Doc. 4213 of September 27, 1978; Doc. 4006 of 
July 7, 1977; Recommendation 791 (1976); Recommendation 683 (1972); and 
Ha “The Extension of the European Convention of Human Rights to 

Incinde Economic, Social end Cultural Rights" (1978) 3 Human Rights Review 

166. 
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we would suggest that the optimism and simplification displayed in 
this section permeate other sections of the Memorandum. 

The political history of the EEC is replete with declarations of 
commitments to fundamental rights. Yet an aggrieved individual 
deprived of his rights is not really interested in the intentions of 
Member States or the Communities; rather, he wishes to know what 
are the avenues open to him and how substantive and procedural 
guarantees may be employed in his favour. How then are fundamental 
rights integrated into the Community legal order? In sections 3-8 the 
Memorandum describes the actual judicial protection of fundamental 
rights available at Community level. The story is a well-documented 
one, described ably elsewhere,’ and sufficient for present purposes 
will be a recital of its important features. Although, as mentioned in 
the Memorandum, there is a preambulatory allusion to the preserva- 
tion of liberty and although it should be remembered that certain 
fundamental provisions of Community law’ have an affinity to 
fundamental rights, the Treaties themselves contain no integral 
autonomous “ Bill of Rights.” The Memorandum further recalls the 
earlier jurisprudence of the European Court of Justice (ECJ) which 
“in its desire for uniform application of Community Law ” declared 
“that it was not one of its tasks to ensure that national rules of 
Member States were observed, even where such rules were of a 
constitutional nature.” This very desire for the integrity and uniform 
application of Community law prompted the ECJ in the late 1960s 
and early 19708 to effect a change of attitude. The Memorandum 
mentions the decisions of the Italian and German Constitutional 
Courts and the “constitutional crisis” precipitated by them.!* In 
those cases the view, going to the roots of supremacy and under- 
mining the central role of the ECJ, was accepted that national 
constitutional courts would remain competent to review Community 
legislation in the light of their own constitutional norms so long 
as Community law did not contain a written catalogue of fundamental 
rights, conforming in its substance, to those norms. In a line of cases, 
partially pre-empting these national decisions, the ECJ, with a 
fascinating measure of judicial and political acumen, declared that 
fundamental rights formed an integral part of the “ general principles 
of law” which the Community enforced: that in reviewing Com- 
munity legislation the ECJ “could not accept measures incompatible 
with fundamental rights recognised and protected by the constitutions 
[of the Member States].”"* It added that international treaties in 
Which the Member States participated, including the ECHR, could 


* Seo eg. Edoon and Wooldridge, European Community Law and Fundamental 
Human Rights: Some Recent Decisions of the European Court and of National 





(sex 


10 TtaHan Constitutional Court Jodgment 183/1973, Foro ItaHano 1974, I, 315. 
BVorfGE 37, 271, May 29, 1974. Parliament Document 390/75. 
11 Cases 29/69, 11/70, 4/73, 36/75. 
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supply “ guidelines ” for judicial review.” On its face then, this 
method adopted by the ECJ and representing the status quo seems to 
afford the necessary protection to individuals (and Member States) 
wishing to challenge Community legislation allegedly contravening 
fundamental rights including those enshrined in the ECHR. In addi- 
tion, it maintains the central position of the ECJ as final arbiter on 
Community law. The “ constitutional crisis ” thus seems to have been 
resolved with no apparent detriment to the positions of the individual 
or the Community. 

Yet a closer analysis of this method reveals certain grave problems 
which may, in part, justify the need for a new initiative including 
the Commission’s present suggestion. Three problems in particular 
stand out. First, as the Commission itself notes, the lack of a written 
catalogue of fundamental rights prevents advance knowledge of the 
“ liberties, which may not be aay by the Community institutions 
under any circumstances.” The Commission maintains that “the 
European Citizen has a legitimate interest in having his rights 
vis-à-vis the Community laid down in advance. He must be able to 
assess the prospects of any possible legal dispute from the outset and 
therefore have at his disposal clearly defined criteria.” It should be 
added that the ECJ speaks of principles and guidelines whereas the 
ECHR spells out, at least in part, the content of specific rights. 
Naturally adherence to the ECHR would increase legal certainty and 
must therefore be viewed positively in this context. However, it should 
also be borne in mind that one strength of constitutional instruments 
and bills of rights lies in their adaptability to changing social circum- 
stances; in the values they embody rather than in the specific rules they 
contain; in their flexibility rather than their rigidity." If the ECHR 
is to remain an effective instrument, it will necessarily have to be 
creatively interpreted with emphasis upon these dynamic aspects. 
This will inevitably lead to a corresponding loss in legal certainty and 

The second problem is that to quell the fears of national supreme 
courts and resolve the “ constitutional crisis ” it would not be sufficient 
to adopt a written catalogue of fundamental rights. The Community 
and the ECJ would also have to guarantee that the standard of this 
“higher law” would not fall below that of the constitutional pro- 
visions in any of the Member States. These may exceed tho level 
of protection provided for in the ECHR, which may be regarded 
in this context as the lowest common denominator. But should the 
ECJ have come out in favour of such an “absolutist maximal” 
standard a new danger would have arisen. Community law and policy 
would have to follow the constitutional dictates of any of the Member 





13 For the view that the ECHR already forms part of Community Law see 
case 147/77, 1978 E.CR. 1365, 1385 per Capotortl, A.G. 

18 For a sceptical view of the value of“. . . a written constitution, a Bill 
of Rights, a supreme court, and the rest . . .” seo Griffith, “The Political 
Constitution ” (1979) 42 M.L.R. 1, csp. at p. 17. 
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States, particularly in new fields in which constitutional fundamental 
guarantees are enacted. Thus, new constitutional provisions adopted 
in a Member State which may be suitable to its particular circum- 
stances would, willynilly, become general, and perhaps unsuitable, 
Community standards potentially impeding Community progress. 
The principal of supremacy would be reversed. Not surprisingly the 
ECJ rejected this absolutist theory in favour of a “ flexible maximal ” 
standard which is in tune both with the relativity of the ECHR and 
the supremacy of Community law. “ It leaves, however, a potential 
for future national judicial “ rebellion ”—a potential that perhaps can 
be finally eradicated only with the adoption of a common, supreme 
Community political constitution. Accession to the ECHR becomes 
largely irrelevant in relation to this intractable problem. 

The final problem relating to the status quo—one which understand- 
ably the Commission did not deal with—relates to the ECJ itself 
and its role as the supreme instance of judicial review of Commu- 
nity acts. The Court, over the years, has established itself as one 
of the leading forces in the consolidation of the Community’s legal 
order, In a line of highly imaginative, and often radical, yet no less 
controversial cases, it established, often in the face of fierce national 
opposition, principles such as the supremacy of Community law and 
the direct effect of Community measures including directives. Inevit- 
ably, it found itself embroiled in the political conflict between the 
Community and the Member States. The Court’s stance, although 
justified on its own terms, but no legs “ political” because of that, 
and its strong commitment to European integration, to the support of 
Community organs and the new legal order, calls into question its 
suitability as a forum to adjudicate controversies involving funda- 
mental rights posed against vital interests of Community organs and 
their acts. The ECJ’s history of support of Community organs will 
perhaps ensure that justice will not be seen to be done. Certain 
indicators in the Court’s jurisprudence may raise the question whether 
justice in fact will be done.'* In this respect the Commission has dis- 
played a measure of courage in the proposal of accession which 
would remove the function of final arbiter from the ECJ to the 
Strasbourg organs, bodies which patently have as their major con- 
cern the protection of the individual and his rights. 

In the final sections of Part I, the Memorandum first describes the 
machinery of the ECHR. Secondly, it analyses the relationship of the 
Community to the ECHR. It notes the possibility that the substantive 





14 See Duffy, The Relationship between Community Law and the 
Convention of Humen Rights, London Coa noted abeee io be PODIRA 
in part da Duffy and McNulty The European Convention on Human Rights 
(forthcoming). 

15 Indications, albeit inconclusive, can be found in the restrictive attitnde of 
the ECJ to individual challenges to regulations under Artide 173 EEC and in 
cass in which the ECJ seems more lenient with the Community organs when 
it considers that their acts benefit the Community. Seo eg. case 27/74, (1974) 
E.C.R 1046; and MarchHunnings, letter to The Times, December 30, 1974. 
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provisions of the ECHR, in accordance with the principle of substitu- 
tion, already form part of Community Jaw. The burden of judicial 
statements does not fully support this proposition. More interestingly, 
the Memorandum envisages the already existing possibility of making 
a Community act—either directly or indirectly—the object of an 
application to the ECHR organs. A direct challenge is unlikely to 
succeed."* However, there is the possibility of an indirect challenge 
whereby a national measure implementing Community law will 
become an object of application either by an individual within a 
Member State or by another Contracting Party to the ECHR. The 
Memorandum points out that a legal vacuum may be created whereby 
the Member State “ would certainly be unable to rely on the defence 
that it was merely fulfilling an obligation under Community law, 
while the Community, the party ultimately responsible, would, for 
its part, have no opportunity to reply to complaints against it.” In 
filling this vacuum, the possibility exists of a Member State co- 
ordinating its defence with Community organs or acting as a mere 
surrogate defendant. Accession, which might imply automatic transfer 
of the defence, in this type of case, to the Community, may raise 
difficult problems." 


2. Accession to the ECHR—pros and cons 

The Commission singles out the following specific points for and 
against accession. 

Arguments in favour: The first argument representing perhaps a 
strange order of priorities, relates to the improved “ image of Europe 
as an area of freedom and democracy.” The Commission is concerned 
to demonstrate to “the whole world” that the EEC is not content 
with mere “ political declarations of intent.” In addition accession 
may have a symbolic effect on the prospective new Member States 
which cannot boast an untarnished recent history of democracy and 
freedom. 

Secondly accession would enable direct challenges at Strasbourg to 
Community acts. It would restore the loss of protection resulting 
from the transfer of power from Member States to the Community 
which, in respect of Community provisions having direct effect, to 
date is beyond the formal reach of ECHR machinery 1* and would 
provide a written, albeit incomplete, catalogue of rights in respect 
of Community law. Undeniably these are improvements upon the 
present position. The critical question as to whether or not intellectual 
resources expended on the “accession exercise” could be better 
utilised elsewhere in protecting fundamental rights is a matter to 
which we shall return.’ 

ie ee n. 5 above. Cf. Akoma etn EC. and tho European Con- 
Colloquium, n. 1 abore, to be pubiabed h CML ip Community? ” London 

17 See n. 34 below. 

18 CFDT cass, n. 5 above; Alkema, n. 16 above. 
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The final general argument in favour of accession concerns, directly, 
integrational issues. Accession of the Community to the ECHR, and 
particularly its fully fledged involvement in the institutional machinery 
will, (as the Memorandum points out), enhance the Communities’ 
international personality.1* It will serve as a forceful precedent for 
the Communities’ accession to other international organisations. The 
Memorandum also suggests a benefit within the internal structure 
of the Community namely, the reduction in the risk “of national 
courts using the absence of a written catalogue . . . as justification 
for reviewing acts of the [Community] by reference to their national 
constitutions . . . declaring them inapplicable . . . [and] violating 
the principle of uniformity of Community law.” 

Although the question of standards is not likely to be solved 
by accession there may be a benefit not mentioned in the Memoran- 
dum. The recent expansion in the scope of Community activities has 
come under forceful attack.** The fears of those worried by an 
unchecked expansion into new social fields may be somewhat allayed 
by this increase in judicial review and protection of fundamental 
rights in the Community. 

Arguments against: The need for a specifically tailored catalogue 
of rights for the Community has been acknowledged for some time 
but attempts to meet this need have not, so far, been fruitful?! Much 
of the momentum for the undeniably necessary catalogue could be 
lost if accession takes place. The Commission, pointing out the 
difficulties inherent in evolving such a catalogue under the present 


The second possible argument against accession, closely connected 
to the one just di is that which claims that the ECHR, 
typically concerned with traditional freedoms is largely irrelevant to 
the social and economic rights associated with Community law. The 
Commission convincingly points out those provisions of the ECHR 
Which have already been seen to be relevant to the Community's 
activities, such as freedom of religion, the respect for family life and 
others. In addition, the expansion of Community activities will, it is 
submitted, increasingly render other ECHR provisions relevant to 
Community law. 

The third possible objection to accession relates to the range of 
eee 
7, Alkema, n. 16 above, suggests that the Community is already responsible 
under the ECHR and that, as a short-cut to accession, this could be confirmed 
by an advisory opinion of the Strasbourg court (Protocol 2 ECHR). This 
interesting argument neglects the integrational benefits of accession. 

3# Seo e.g. H.L.Deb. July 4, 1978). 

21 See e.g. European Parliament Round Table, n. 1 above 
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problems involved in the accession of the Community, an international 
organisation, to a treaty designed for states. In so far as ECHR 
articles referring specifically to “states” or “nations” are con- 
cerned,™ the Commission correctly argues that the Accession Protocol 
could simply state that these terms should apply to the European 
Communities. The next objection in this context queries the capacity 
of the Community, with its limited powers, to guarantee the procedural 
rights embodied in the ECHR. Can the Community comply with the 
effective remedy requirements of Article 13 ECHR? It does not, after 
all, permit individual challenges to regulations which are not directed 
to specific persons. Given that the main avenue of individual 
challenges is through the remedies embodied in Articles 174, 177b, 
178, 215b this obstacle is removed. Another obstacle lies in the 
“ freo election ” provision in Article 3, Protocol 1 ECHR. The Com- 
mission first, rather ingeniously, argues that as Article 3 does not 
require elections by direct universal sufferage, the choice of members 
of the Council reflects the result of free elections in the Member 
States. The Commission concedes however that it may be necessary 
to enter a reservation under Article 64 ECHR to protect its con- 
stitutional order from future challenges. Even if a reservation is 
entered it may be hoped that accession would give impetus to the 
demands for an increase in the powers of the European Parliament. 
As regards the rights of Contracting Parties to make applications,”* 
the Commission claims that the Communities should be able to 
exercise such rights in relation to other contracting parties on matters 
within the Communities’ sphere of activities.’ Such a right should, it 
is submitted, be conditional on a reciprocal right granted to non-Com- 
munity states to “suo” the Community. A problem which the 
Commission glosses over, relates to the exact demarcation of the areas 
in which powers have been transferred to the Community. This 
problem has not, and it is suggested cannot, be solved with precision 
internally and it is feared that this may prove a serious obstacle to 
accession so far as the other non-Community Contracting Parties to 
the ECHR are concerned. Elsewhere the Commission suggests that 
Member States should not be allowed “ to sue the Community.” This 
would be politically objectionable to other Contracting Parties, would 
exclude Strasbourg from potentially important challenges to Com- 
munity acts and would introduce a division in final decisions on the 








of 
governments and/or Parliaments will comply an obligation. 
25 Docs tho Lord Carrington satisfy oven ingenious construction 
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ECHR since for Member States the ECJ will be the final instance, 
whereas for individuals it will be Strasbourg. Finally, the Commission 
Taises the non-discrimination provision in Article 14 ECHR. Undeni- 
ably the Community regime accords preferential treatment to Com- 
munity nationals within Community territory. The Commission 
concedes that as this treatment is inherent in the nature of the 
Communities, a reservation would have to be entered in this respect. 

The fourth listed argument is that accession creates the double 
“risk of disrupting the jurisdictional system.” The prospect of sub- 
jecting ECJ decisions to outside judicial review has been discussed 
and welcomed." The second, more serious, problem relates to the 
inevitable delays inherent in the addition of yet another judicial layer 
to an already tardy review process. However, the obvious delay in the 
few individual cases which will reach Strasbourg will be more than 
outweighed by the normative influence that accession will hopefully 
have on the jurisprudence of the ECJ and the activities of the Council 
and Commission. The final objection listed concerns the individual 
right of petition and reservations. First the Commission concedes the 
almost indispensable necessity of allowing the right of individual 
petition against Community acts pursuant to Article 25 ECHR. 
Mindful of possible objections from Member States, principally 
France, it suggests the possibility of a transitional period after 
accession in which petitions would be denied. We suggest that if 
a transitional period becomes necessary, it should be fixed to a 
specific period of years (three to five) upon the expiry of which 
petitions would become automatically permissible without any 
further legislative act.** Secondly the different Member States have 
different substantive reservations to the ECHR. It may happen 
therefore that a national measure implementing a Community act, 
within the domestic legal system, be outside the scope of the ECHR, 
whereas the Community act itself—unless the Community chooses 
to hide behind Member States’ reservations—wiH remain within the 
ECHR scope. Although this presents a curious anomaly, the Com- 
mission, commendably, suggests that reservations should be limited 
to those strictly resulting from the special nature of the Commu- 
nity and does not propose to utilise any of the substantive 
reservations of the Member States.” 





28 Although there might be a danger that the resulting increased caseload of 


the ECJ will shift the focus of human rights Htigation from Strasbourg to 
Luxembourg. 


39 To emre uniform protection, a special “leapfrog” procedure may be 
Community 


°° Perhaps the expansion of Community competence will in time erodo sub- 
stantive national reservations to the ECHR. 
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3. Institutional and technical aspects 


These final sections are concerned with the “modalities” of 
accession. Important as these may be—especially in securing the 
agreement of other Contracting Parties to the ECHR—they must 
not be regarded as decisive criteria for accession, and the sophisti- 
cated mechanisms put forward by the Commission must be viewed 
merely as an initial negotiating position. 

The Commission suggests that a commissioner and a judge be 
appointed by the Community to the Strasbourg organs. To have 
persons famdiar with the Community legal system would be prefer- 
able to reliance on the existing Member States’ representatives. 
The objection to over-representation of Member States can be 
met by the personal capacity in which judges and commissioners 
serve. Should these Community appointees be restricted to pro- 
ceedings related to the Community? As a minimum they must sit 
in cases dealing either directly with Community acts or indirectly 
with implementing Member State measures. Given the expansion of 
Community activity the Commission’s plea for participation in aH 
cases is not entirely without foundation. 

The Commission notes the ability of the ministers of the nine 
(and later 12) to veto decisions of the Committee of Ministers of 
the Council of Europe. The Commission is concerned that other 
Contracting Parties may object to accession on the gound that 
should a Community act come before the Committee, the nine (or 
the 12), wiH block an adverse decision. For this reason the Com- 
mission suggests that in relation to the Community, the Committee 
of Ministers be completely excluded and that all cases go auto- 
matically from the ECHR Commission to the ECHR Court. These 
fears expressed in the Memorandum may be exaggerated, as the 
possibility of blocking already exists in relation to an application 
concerning a national measure implementing a Community act. 
Nonetheless, the Committee of Ministers as a political body has 
always been a “second best” adjudicator and automatic sub- 
mission to the Strasbourg Court would not only enhance the reputa- 
tion of the Community, but also substantially improve the quality 
of justice.** 

Dealing with “special problems,” the Commission maintains that 
the formal incorporation of the ECHR into Community law would 
not involve changes as regards the status of the ECHR in domestic 
law in the Member States. To the extent that Community law forms 
part of national Jaw and considering that national courts are the 
main fora in which Community law is applied and litigated, 
national judges at all levels,"* when deciding an issue concerning 





31 Certain cases, however, may not be susceptible to judicial decision, e.g. 
Greece, 1967. Seo Schermers, “The Communities under the European Conven- 
tion of Human Rights ” (1978/1) LIEI 1. 

33 Subject to the right, and duty of courts of final appeal, to mako a 
preliminary reference to the ECJ. 
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Community law, will have to regard the ECHR as a direct source 
of legal obligations. In dealing with municipal issues the legal 
situation would remain unchanged. Though the Commission’s 
assertion is, strictly speaking, correct, accession wil nonetheless 
introduce an important innovation in judicial practice. In the 
United Kingdom the necessity of changing “judicial hats” as 
regards the ECHR will underline the failure of successive govern- 
ments to incorporate it into domestic law. 

The second “special problem” relates to the “exhaustion of 
local remedies ” rule.” The Commission envisages the possibility of 
a national implementing measure of a Community act being 
challenged in a national court. What would be the situation, asks 
the Commission, should a court, against the decision of which there 
is no judicial remedy, fail to refer the matter to the ECJ for a 
preliminary reference? So far as the individual is concerned, he 
will have exhausted local remedies and thus the case may go to 
Strasbourg without the ECJ having had its say on the matter, and 
so circumventing one of the major purposes for which accession has 
been proposed. Likewise, the ECJ will have no say on an applica- 
tion against the Community by non-Member States which are Con- 
tracting Parties to the ECHR. To forestall these possibilities, the 
Commission suggests that the Community, which would be the 
respondent in such cases,** be obliged to refer the matter for an 
opinion of the ECJ.” These same Contracting Parties may object, 
unless this procedure is internal and does not cause delays. 

The Commission suggests as a basis for accession Article 235 
EEC. It has been suggested ** that Article 236 EEC, which would 
entrench the ECHR within the Community system, may be a 
better basis. In addition, the use of Article 236 would lay to rest 
any doubts about the competence of the EEC to accede to this 
particular convention. Thoughtfully, and considering the long 
involvement of the European Parliament,’’ the Commission suggests 
a higher measure of participation of Parliament in the negotiation 
process than is normaHy accorded to it. 

The technical and institutional problems will be solved if the 
political will exists. As a preliminary step towards accession the 


33 Article 26 ECHR. 
34 Memo 38 provides leconically that the defence of the Communities’ view- 


point should be guided by Article 211 EEC, the Commission. The 
precise technique by which a national measure (even H£ a 
Teference to the ECJ were made) would be “taken over” by the 

is left vague. National measures im Community obHgations may 


sometimes be wider than is strictly necessary, and Member States might justifiably 
ob i ee ee 

ss Will the petitioner be represented at this special hearing (this fs important 
given the Inevitable weight Strasbourg will attach to an adverso opinion of the 


ECJ)? Will he be aided? If the ECJ confirms that the act violates the 
ECHR will this terminate the Strasbourg proceedings? 
36 Duffy, n 14, above. 


37 Seo e.g. OJ. CIP, August 6, 1975; E.P.Doc. 321/76. 
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Communities could formally incorporate, unilaterally, the substan- 
tive provisions of the ECHR (and, indeed, other international 
human rights instruments) into Community law,” 


4. Conclusions 


The publication of this Menaia underlines the need for 
a fresh assessment of the position of the individual within the EEC. 
On their own premises, the Commission’s proposal should be - 
welcomed. For undoubtedly, as we have seen, accession to the 
ECHR will, to some extent, increase the formal protection of the 
individual from the power of Community organs. To an even greater 
extent, in our view, it wil boost the internal and external persona- 
lity of the Community and its organs, enhance their reputation and 
add a measure of legitimacy to their activities. In comparing the 
twin objectives of integration and individual protection, whereas 
the former would benefit more than the latter, there would at least 
be no apparent conflict between the two. It must, however, be 
remembered that, “accession to the European Convention [is] a 
possible first step, but under no circumstances could it be an 
excuse for doing nothing more or an end in itself.” ** By way of con- 
clusion we propose to focus on one of these other steps. 

If'we shift from the Memorandum’s premises, on a deeper level, 
a profound tension between integration and the position of the 
individual (and his rights) may be discerned. By its very nature the 
Community, to give but one example, has encouraged the trans- 
national mobility of labour and goods. In so doing, it has incurred 
responsibility for resolving the special problems created by these 
phenomena. If we consider the plight of the migrant worker in 
contemporary Europe,“ and the problems he may have in finding 
housing, claiming social security and confronting immigration laws, 
problems which are exacerbated by the difficulties of language, 
social adjustment and family and educational disruption, we can 
appreciate that integration at the level of governments raises a 
corresponding set of new problems at the lowest levels in society. 
Likewise, the free movement of goods creates its own range of 
problems for the consumer. It will be argued, correctly, that 
solutions to these transnational problems can best be found, and 
in some cases have been found, by the Community at the trans- 
national level. Indeed, the response of the Community—and the Court 
—has been to create transnational rights protecting migrant workers 
and the like. However, if these rights are to become more than “ paper 
rights,” institutions and machinery must be created to make them truly 





36 Seo European Parflament Round-Table, n. 1 above, PE 57.049 at pp. 7-8. 

“Unilateral accession ” could be achieved by an explicit ruling of the ECJ that 

the Community is bound by the ECHR. 

39 Ibid. at p. 29, per C-D. 

4¢ Seo e.g. the speech of Vice-President Wredeling, cited in part in 1979 5/6 
Community 13. 
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accessible to those whom they were designed to protect. As the 
Community branches out into new embryonic fields such as Con- 
sumer Protection, Environment and Workers’ Participation, one 
can envisage that quantitatively the number of cases coming before 
national and transnational “European Courts,” and possibly 
choking the system, wil be drastically increased. Moreover, move- 
ment into new substantive areas wiH no doubt give rise to a new 
set of substantive rights and these would, in turn, inevitably increase 
pressure for procedural developments within institutional frame- 
works. The problem is not one of simply creating new safeguards 
or making declarations or even acceding to the ECHR, important 
as these may be. Rather, the problem is essentially how to make 
existing rights effective within these new situations. One of the 
most pressing tasks, then, wil be in assisting the evolution of new 
types of legal services, prototypes of which exist in several Member 
States and towards which the Commission has already taken certain 
steps.*! 

A nagging doubt remains about the underlying motive of the 
Commission in proposing accession. If this doubt is to be dispelled 
the Commission will have to demonstrate by appropriate allocation 
of intellectual and material resources its true commitment to the 
protection of human rights in its fullest meaning, a major facet of 
which is the provision of effective and accessible remedies. 


Kim ECONOMIDES 
Joseren H. H. WENER 


NOTES OF CASES 


WHEN AN ORDER FOR SPECIFIC PERFORMANCE FAILS 


The vendor under a contract for the sale of land obtains an order for 
specific performance. The purchaser fails to comply. What can the 
vendor do? In Johnson v. Agnew’ the House of Lords has given 
the vendor a relatively helpful answer. 

The vendor may proceed to “work out” the order for specific 
performance by selling the property in pursuance of his equitable 
lien, claiming any further sum due or accounting for any surplus, for- 
feiting any deposit, and claiming interest on the purchase price for 
the period for which it was outstanding. But he may prefer to 
terminate the contract and recover damages. In Johnson v. Agnew 
this was his only possibility. The purchasez’s default had prevented 
the vendors from redeeming mortgages on the properties, and the 
mortgagees had sold them, rendering specific performance 
impossible. Moreover, the vendors had lost heavily. The contract 
price had been £117,000 and the mortgage debts much Jess, but the 
price obtained from the mortgagees’ sales was about £48,000. 

It was clear that the vendors could be granted a discharge of the 
order for specific performance. The difficulty arose over their claim 
for damages. The Court of Appeal foHowed its decision in Capital 
and Suburban Properties Ltd. v. Swycher? (hereafter Swycher). It 
held that, on the occurrence of the breach the vendors had had two 
alternative courses: to treat the breach as a repudiation and claim 
damages at common law; or to seek specific performance. Having 
adopted the latter, they could not subsequently revert to the former. 

Some difficulties arose from the use of the term “rescission” 
for three distinct procedures. First, when a contract is voidable 
ab initio, the party not responsible for the vitiating factor is said 
to have a right of rescission. Secondly, where a party to a valid con- 
tract commits a fundamental breach or a breach of a fundamental 
term, and the other accepts this as a repudiation, there is said to 
be rescission, in a “loose sense of the word.” ? Thirdly, where a 
court, after granting an order for specific performance, consents 
to discharge the order there is said to be rescission. The third 
meaning was employed in the Court of Appeal in these cases,‘ 
although in Johnson v. Agnew Lord Wilberforce (delivering the sole 
reasoned speech in the House of Lords) said simply that a court 





1 [1978] Ch. 176 (C.A.); [1979] 2 WLR. 487 (LL). 

3 [1976] Ch. 319. 

3 Swycher [1976] Ch. 319, 330F. But it has “often” been used thus: Buckland 
v. Farmer [1979] 1 WLR. 221, 2378-238a. 

4 As explained in Swycher [1976] Ch. 319, 327a (Buckley LJ.) 
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might “ dissolve” the order and “put an end to the contract,” * or 
“permit the vendor to accept the purchaser’s repudiation.” * This 
third process concerns the exercise by the court, not a party, of 
equitable, discretionary powers. There was formerly a view that, 
on a fundamental breach, the innocent party might opt for either 
the first type of rescission, or the second, or specific performance.’ 
Under the first he would recover not damages for breach, but 
restitutio in integrum. Consequently it could be argued that, if an 
order for specific performance was discharged, the plaintiff might 
then have a choice between restitutio in integrum and damages for 
breach.’ Johnson v. Agnew disposes of this fallacy, showing that 
breach of a valid contract cannot found rescission of the first type.’ 
Thus the only question was whether the plaintiffs could recover 
damages as on a repudiatory breach. 

The Court of Appeal gave two main reasons for refusing such 
damages, both of which the House of Lords rejected. The court 
relied firstly upon a line of authority starting with Jessel M.R. in 
Henty V. Sc. .“° In Swycher, the court held that that decision 
ought to be followed, if not contrary to principle, because it had 
been long accepted.1! The House of Lords found the authorities 
unsatisfactory. Lord Wilberforce said: 

“Starting from a judgment [in Herty v. Schröder] in which 
no reasons are given, and which may rest upon any one of 
several foundations, of which one is unsound and another 
obsolete, a wavering chain of precedent has been built up, 
relying upon that foundation, which is in itself unsound.” ™ 
He noted that several Australian cases contained persuasive 
reasoning to the contrary. Thus the conclusion was that, in this 
instance at least, Jessel’s error mon facit lex.“ It might be added 





5 [1979] 2 W.L.R. 487, 493p, F. 

* [1979] 2 W.L.R. 487, 493F. 

T Wilhams, The Contract of Sale of Land (1930), p. 119; Horsler v. Zorro 
[1975] Ch. 302. 
os Frands Dawson, “Damages After Specific Performance” (197) 93 LQ.R. 

» 237-238, 

* [1979] 2 WLR. 487, 492n-H, 494D-8, 4974. The view accepted by the House 
of Lords had been argued in Michael » “Mr. Williams’ Great 
Heresy ” (1975) 91 L.Q.R. 337. Horsler v. Zorro [1975] Ch. 302, had been doubted 
in Buckland v. Farmer [1979] 1 W.LR. 221, 2372-0 (Goff L.J., obiter). 

10 (1879) 12 Ch.D. 666. 

11 [1976] Ch. 319, 330c-p (Sir John Pennycuick); Buckley LJ. preferred to 
rely on principle: ibid. at p. 328a-2. Swycher was held binding in Johnson v. 
Agnew [1978] Ch. 176, 1898-5 (Buckley LJ.) and 1954 (Goff LJ.) 


13 McDonald v. Dennys Lascelles Lid, (1933) 48 C.L.R. 457; Holland ~v. 
Wiltshire (1954) 90 CLR. 409; McKenna v. Richey [1950] V.L.R. 360. 

14 There had in fact been few reported decisions on the question in the century 
between Henty v. Schröder and Johnson v. . They were: Hutchings v. 
Humphries (1885) LJ.Ch. 650; Jeffery v. Stewart (1899) 80 L.T. 17; Jackson v. 
De Kadich [1904] W.N. 168; Barber v. Wolfe [1945] Ch. 187. Jeasel’s view was 
taken to be established in Seton, Forms of Judgments and Orders (7th ed., 1912) 
p- 2220, and (reluctantly) Fry, Specific Performance (6th od., 1921), pp. 547-548. 
Seton referred also to Hail v. Burnell [1911] 2 Ch. 551, but not on this issue. 
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that this was not a case where a departure from a long-standing 
practice was likely to upset any transactions made in reliance on 
the practice. 

The second ground was that election for specific performance was 
irrevocable, and ought to be, since there could be no financial 
difference between: the working out of the order, and common law 
damages. Lord Wilberforce disposed of this argument with some 
emphasis. Election, he held, was “in the end a doctrine based on 
simple considerations of common sense and equity.”'* If the 
purchaser continued in breach after an order for specific per- 
formance, the vendor cowd undoubtedly resile to the extent of 
asking for the contract to be terminated." If he wished then to 
recover damages, “on principle one may ask ‘Why ever not?’ ” = 
Thus it is now clear that the plaintiff vendor who has obtained an 
unsuccessful order for specific performance may, if he thinks this 
is in his interest, abandon it and ask the court for damages, and that 
the court wil normally accede.’ 

How are those damages to be assessed? In Johnson v. Agnew, 
the Court of Appeal, having refused common law damages, 
awarded damages in substitution for specific performance under 
Lord Cairns’ Act The court considered that normally these 
damages would be excluded, as being financially equivalent to 
working out the order of specific performance. However, since in 
Johnson v. Agnew it had become impossible to work out the order, 
damages under the Act would exceptionally be available.™ 





219. Henty V. Schröder and Hutchings v. Humphries were held to be of Hmited 
Bees a Hered Pe oa Casi mr A tat re) by Swift J. at 


15 Swycher [1976] Ch. 313; 3284- (Buckley LJ.); Johnson v. Agnew [1978] 
Ch. 176, 191a— (Buckley LJ.). 

16 [1979] 2 W.L.R. 487, 497c. 

17 [1979] 2 W.LR. 487, 4984. 

18 [1979] 2 W.L.R. 487, 493F. 


occasionally 
“rescind”: ibid. at pp. 4977, a, 4984, However, he makes it clear elsewhere 
that the court has a discretion to refuse if to terminate the contract would cause 
2 Chancery Amendment Act 1858. Although the Act was repealed in 1883, 
AC. 851. 


31 [1978] Ch. 176, 2006-0, (Golf LJ) This use of Lord, Calms Act had been 
the High Court. In Swycher the Court of Appeal had set aside 
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They were to be assessed as at the date of the order for specific 
performance, with interest at the contractual rate to that date (but 
not afterwards, because the plaintiffs had delayed in coming back 
to court), with credit being given for the sums realised by the 
mortgagees’ sales.” 

Lord Wilberforce discussed the modes of assessment of both types 
of damages. Hitherto it had appeared that they-might be assessed 
differently. Common jaw damages were normally the difference 
between the contract price and the market value of the property at the 
date of the breach.** Damages under Lord Cairns’ Act had been held 
to be the value which specific performance would have had, namely 
the difference between the contract price and the market value at the 
date of the court’s decision. Therefore, taking the common case 
where the purchaser sued, in times of inflation damages under Lord 
Cairns’ Act might be larger. Lord Wilberforce rejected this conclu- 
sion. He noted authorities, including the implied opinion of Lord 
Cairns, holding that his Act was intended only to allow the Court 
of Chancery to give such damages as a common law court might 
have given.* There was no clear contrary authority.** The Act pro- 
vided simply that the damages might be assessed “in such manner as 
the court shaH direct,” which referred only to procedure, 

The view of the House of Lords was based on authority. It would 
seem also, with respect, to accord with good policy. Presumably, both 
types of damages have the one aim of making good the plaintiff's 
loss, excepting any which he could have avoided. A more generous 
mode of assessment under Lord Cairns’ Act might have been 
justified as an evasion of an unduly restrictive mode at common law. 
The House of Lords now rejected the view that common law required 





23 [1978] Ch. 176, 1938-0. 
0 TO. Wa smed to be the rulo by the Court of Appeal in Swycher [1976] 
i n v. Agnew [1978] Ch. 176, 1914a-B 


). 
4 Wroth v. Tyler [1974] Ch. 30. 
2s [1979] 2 WLR. 487, 4988-4994. In Ferguson v. Wilkinson (1866) L.R 
2 ChApp. 77, 88, Turner LJ. said that the object of the Act “was to prevent 
parties from being . . . sent from one Court to the other, and accordingly the 
Act provides that the Court 6 a 

be granted by another Court.” Sir Hugh Caims (as he then was) 
the court and expressed no disagreement. In Johnson y. Agnew 
979] 2 W.L.R. 487, 499a-n, Lord Wilberforce referred to this case and also to: 
Rock Portland Cement Co. Ltd. v. Wilson (1882) 52 LJ.Ch. 214; Fry, Spectfic 
Performance (6th ed., 1921), p. 602; and (at a) to Malhotra v. Choudhury 


be proper to 
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damages always to be assessed at the date of breach." 
Lord Wilberforce dealt with the matter briefly, holding it to be 
“more logical and just . . . to assess damages as at the date when 
(otherwise than by [the plaintiff's] default) the contract is lost.” He 
cited cases to show that this had been done when the innocent party 
cowd not, for various reasons, have been expected to go into the 
market to make good his loss immediately upon the default.* Thus 
the innocent party is not now faced with a gambler’s choice. If he 
prefers to try to keep the contract alive, he may safely sue for specific 
performance. If the order is disobeyed, he wil normally be permitted 
to accept the repudiation and sue for damages which wil be assessed 
with reference to the date when he eventually accepted the repudia- 
tion, not an earlier date. 

But there remains a problem where the vendor sues. Assessing 
damages as at a relatively late date appears to entail that the amount 
recoverable in inflationary periods will decline while the vendor seeks 
specific performance.”* This would accord with a view expressed in the 
Court of Appeal. In advocating a general rule refusing damages 
Buckley L.J. argued that, if the vendor retained the property, he would 
benefit from its appreciation and so could not equitably claim 
damage.” That argument may, with respect, be questioned. Any loss 
suffered by the vendor at the date of the breach tends to increase with 
time. For example, if the bargain was favourable to him, he could have 
used the contract price to purchase other property of greater market 
value than that which he sold, and that property would have appre- 
ciated. As Lord Wilberforce said, “many sellers of one property 
commit themselves concurrently to buying another.” *! In applying for 
specific performance the vendor has not opted for a poorer bargain. 
If the order were obeyed he could in addition claim damages for the 
delay either under a contractual provision or under Lord Cairns’ 
Act. Therefore if the contract finally is lost, he should recover not 
only damages for the loss of performance, but also the damages which 
would have accompanied performance. Apparently the additional 





27 Another Hmitation, of doubtful desirability, on common law damages is tho 
rule in Bain v. Fothergill (1874) LR. 7 H.L. 158. This appears now to have a 
restricted scope: Malhotra v. Choudhury [1978] 3 W.L.R. 825. It did not need 
consideration In Johnson v. Agnew. 

28 [1979] 2 W.L.R. 487, 499r—=. The most recent case cited was Radford v. De 
Froberville [1977] 1 W.L.R. 1262, where the rationale js more fully discussed. The 
decision in Johnson v. Agnew confirms the view argued by David Feldman and 
D. F. Libling, ‘Inflation and the Duty to Mitigate” (1979) 95 L.Q.R. 270, 
271-278. However, the authors there failed to note the of a distinction 
between damages at common law and under Lord Cairns’ Act: Bid. at p. 273, 
mentioning Wroth v. Tyler [1974] Ch. 30. 

29 This problem did not arise on the assumption that damages were be 
assessed at the dato of breach. Thus, McGregor on Damages (13th ed. 7), 
Which ieee ag Ra SPL Me ik Mp a lr or. linie 
importance here”: p. 489, n. 80. Feldman and Libling, op. cit., deal with tho 
matter briefly at p. 275 (claims for debts) and p. 278 (cases where damages are 
greater if assessed at date of breach). 

80 [1978] Ch. 176, 191c. 

31 [1979] 2 W-L.R. 487, 490r. 
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damages were not claimed in Johnson v. Agnew, but the view 
argued here is supported by the statements that the general principle 
for assessment was compensatory, and that absolute rules were not 
binding.” i 

Such damages would seem necessary to give contracting parties 
full financial security, and thus to fulfil the policy of making the 
relatively informal contract of sale almost as reliable as the relatively 
formal conveyance. An alternative approach, sweeping away the 
difficulty which arose in Johnson v. Agnew, would be to deny the 
remedy of specific performance to vendors. This might be worth 
consideration in some suitable future case.” 

GORDON WOODMAN 


ASSOCIATED NEWSPAPERS Group LTD. v. WADE 


THE extent of the restraint which can be imposed on industrial action 
by the “labour injunction ” depends on three factors: the range of 
civil liabilities which the acts of those organising and participating in 
industrial action may attract; the extent of the protection against 
those liabilities afforded by sections 13-17 of the Trade Union and 
Labour Relations Act 1974 (T.U.L.R.A), as amended: and the 
criteria on which interlocutory injunctions are granted or refused. 
Associated Newspapers Group Ltd. v. Wade reveals further develop- 
ments in the law on each of these matters. The case was brought by 
various publishers and advertisers against the general secretaries of 
the National Graphical Association (NGA) and Society of Litho- 
graphic Artists, Designers and Engravers (SLADE). It arose out 
of action taken by these unions in a longstanding dispute with the 
owners of the Nottingham Evening Post, who permitted their em- 
ployees to belong to trade unions but had refused to recognise the 
NGA for collective bargaining. The unions had succeeded in per- 
suading most of the concerns which advertised regularly in the Post 
to cease doing so. To bring pressure on the remaining 16, they 
instructed their members in newspaper offices and printing houses 
not to handle adverts from these concerns for newspapers and certain 
other publications. This note concerns the judgments in the Court of 
Appeal dismissing an appeal against the granting of an interlocutory 
injunction to restrain this “ blacking.” 





33 [1979] 2 W.L.R. 487, 499g, P. 

33 The policy ground for allowing specific performance to some purchasers docs 
not seem to apply to vendors: see og. R. Pomer, Economic Analysts of Law 
(1973), p. 61. Fry, Spectfic Performance (6th ed., 1921), p. 33, suggests that damages 
do not “place the vendor in the same situation as if the contract had been 
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Civil Liabilities 

Economic torts: Rather more attention than usual was devoted to 
this factor although as in the other post-T.U.L.R.A. cases * none of 
the members of the court had any doubt that the defendants’ acts were 
tortious. There was, however, some inconsistency as to precisely which 
liabilities were in issue. All three judgments refer to inducing breach of 
contract,? but Lord Denning did so only for the purposes of liability 
for interference with business by unlawful means. The other judg- 
ments also refer to this liability, Lawton LJ. citing intimidation as 
the unlawful interference alleged.‘ The existence of a separate head of 
tort liability for interference with trade or business by unlawful means 
is now generally acknowledged.’ What remains unclear is the extent 
of unlawful means in this and those forms of other economic torts 
where unlawful means are required. If they are confined to other torts 
the addition of an allegation of unlawful interference with business 
by means of these torts adds nothing to the range of economic tort 
liability. It might, though, avoid the application of any of the defences 
in section 13.° 

In Lord Denning’s view unlawful means are not so confined. In a 
brief but broadranging excursus he discerned a fundamental principle 
running through the cases that “ the press shall be free ” to give and 
express opinions without interference, subject only to constraints 
imposed by “ the law of libel or confidential information or contempt 
of court and suchlike.” Unions had no right to use industrial strength 
to invade this freedom. Interference with press freedom was so con- 
trary to the public interest that it was to be regarded as the employ- 
ment of unlawful means.’ Lord Denning’s views on controversial 
issues may be influential but on this matter Geoffrey Lane LJ.’s 








3 Except Camellia Tanker Lid. S.A. v. LT.F. [1976] LCR. 274 (C.A). See 
Wedderbum (1976) 39 MLR. 715, 717-718. 
8 Lawton LJ. considered and rejected the claim that the first defendant had 


means for any other [abfity) was summarily rejected: Lord Denning at pp. 
709-710, Lawton LJ. at p. 715, Geoffrey Lano LJ. at pp. 720-721. 

4 At p. 715 Geoffrey Lane LJ. cited intimidation as a separate head of 
liability and also referred to conspiracy, (p. 719). 

5 Seo Clerk and Lindsell on Torts (14th ed., 1975), para. 808. 

€ For the notoriously uncertain effect of s. 13 (2), T.U.L.R.A. se Wodderburn 
(1974) 37 M.L.R. 525, 539. All sections referred to are of T.UL.R.A. unless 
Otherwise Indicated. The argument that s. 2 (5), which states that the purposes of 
a trade union are lawful oven if in restraint of trade, rendered the interference 
lawful was dismissed by Geoffrey Lane LJ. as based on a misinterpretation of 
restraint of trade, (p. 720); see too Lord Denning (p. 710) 

with Article 10 of the 


0). 
European Convention on Human Rights. C.f. his use of Article 11 to support his 
conclusions conceming the duties of the Advisory ConciHation and Arbitratlon 
Service ( under the recognition procedure in ss. 11-16 of tho Employment 
Protection Act 1975 (E.P.A.) in UKAPE v. Acas [1979] LC.R, 303, 316-317 (C.A.). 
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observation that there had been insufficient argument to enable a 
proper conclusion to be reached, deserves emphasis.’ If Lord Den- 
ning’s opinion was to be generally accepted, the freedom ta take and 
organise industrial action against any “ press” employer ° without 
being exposed to the possibility of legal restraint would be limited if 
not illusory. A tort action relying on interference with press freedom 
as unlawful means would appear to fall outside the scope of any 
protection afforded by section 13.?° 


Interference with statutory duties: Almost certainly outside the 
scope of section 13, and maybe section 14 as well, would be liability 
for interfering with a public authority’s statutory duty. This was 
alleged by the Severn Trent Water Authority and Nottingham Area 
Health Authority against the individual defendants and also the unions 
in respect of their inability to publish notices and advertise job vacan- 
cles in newspapers and journals (other than the Post), as required by 
statute. The case did not decide whether this provided these plaintiffs 
with a cause of action and if so whether or not sections 13 and 14 
provided the individuals and unions respectively with a defence to it. 
Lord Denning’s opinion that the individual defendants had no immu- 
nity when a public authority was disabled from performing its 
statutory duties was based on Meade v. Harringey London Borough 
Council** where both he and Eveleigh LJ. were more positive in 
asserting that in calling on the defendant to break its statutory duty, 
unions and their officers would be acting unlawfully and that section 
13 gave no immunity against inducing a local authority to do this.** 
Eveleigh L.J. added that an agreement between a public authority 
and unions for the former to act in breach of its statutory duty to 
assist the latter’s pay claim could well be a civil conspiracy to which 
section 13 would not provide any defence either.’ 


3 At p 722, 

© Quaere if thts includes broadcasting authorities. 

10 Lord Denning asserted that there would be statutory immnnity im the case 
of e strike by newspaper workers for better wages or conditions (p. 709); but it is 
difficult to ses how s. 13 would protect the organisers of such action if its effect 
was to interfere with the business of their employers since they would be employing 
the unlawful means of interfering with press freedom. 

11 Neither Lawton nor Geoffrey Lane LJJ. thought that interlocutory proceedings 
were an appropriate occasion for expressing a view on this matter (pp. 718 and 
723), 

13 [1979] LCR. 494 (C.A), an action arising out of the defendant local 
authority’s decision to keep schools closed doring a strike by ancillary workers 
including school caretakers whose normal duties included opening schools. For 
Lord Denning’s opinion in Wade see pp. 713-714. S. 14 should in any event provide 
a unlon with a defence since such an action is an action in tort, seo Lord Fraser in 
Gourlet v. UPW [1978] A.C. 435, 522. 

13 [1979] LC.R. 494, 505 and 507-508 respectively. 

14 Ibid. at pp. 506-507. See too Lord Denning at p. 505. Their observations on 
these points are strictly obiter dicta. 
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In opening up the possibility of a further widening of the range of 
civil liability which may provide the basis for an interlocutory injunc- 
tion against the organisers of industrial action, Wade has added 
significantly to the uncertainty which characterises this area of law. 


The golden formula 

Existence of a trade dispute: Even where the “ Area of Concern ` 
and “Persons Concerned” satisfy the requirements of the defini- 
tion in section 29, it is clear that there is a motive limitation on the 
existence of a trade dispute. This was applied by the court here, all 
three judgments accepting that if the defendants were motivated by 
animosity towards an anti-union employer and its managing director 
in particular ** or protecting the NGA monopoly in the industry," 
there would be no trade dispute. The defendants claimed that there 
was a recognition dispute and therefore a trade dispute within section 
29 (i) (g), but the court accepted that this was arguably not the case 
on the basis of evidence of these extraneous motives and also of the 
NGA’s failure to pursue a reference of the recognition issue to Acas 
made under section 11 of the E.P.A.“* 

The possibility that this last factor alone might preclude there being 
a recognition dispute within the trade dispute definition prompts two 
comments. First, since the recognition procedure in the E.P.A., unlike 
the procedure in sections 44-55 of the Industrial Relations Act 1971, 
does not contain any provision proscribing industrial action, it would 
surely contradict the intention of the legislature if failure to pursue a 
recognition claim through the statutory procedure had the effect of 
denying officials of the union concerned the protection of the golden 
formula when they organised industrial action in pursuit of recog- 
nition.” Secondly, if failure to pursue a statutory procedure were to 
vitiate the possibility of a dispute being a trade dispute where it was 
connected with an issue which could be processed through that pro- 
cedure, organising industrial action over proposed redundancies or a 
failure to disclose information would also be outside the golden 





owledged by Brandon LJ. 
1 Lloyd’s Rep. 26, 35 (C.A) (referred to below as Star Sea). 
18 Per Lord Denning at p. 712 and seo Lawton LJ. at pp. 716-717. 
17 Per Geoffrey Lane L.J. at p. 721. 
18 Acas had taken Httle action on this reference made a year before tho 
events in question, apparently because the NGA did not want tt to do so. Seo 
Lord Denning at p. 711. The problem of when recognition disputes are in fact 


made under s. 11 is not clear. The 
by a desire for recognition of thelr unions—could be drawn from failure to make 
use of the E.P.A. procedure. 
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formula.** Organising industrial action either over the closed shop or 
involving picketing where procedures established in codes of practice 
on these matters ** had not been followed could be similarly unpro- 
tected. 


Contemplation or furtherance: The most controversial and poten- 
ially far-reaching development in recent cases has been the extension 
of the limitations embodied in the words “in contemplation of fur- 
therance.” It is clear that these words impose a motive limitation as 
well as requiring acts to be related to a trade dispute in point of 
time.*? Recent cases have suggested that there are other limitations 
in this part of the formula: first that it only covers acts directly in 
furtherance of a trade dispute *; secondly, that the words are quali- 
fied by an objective test which requires that the acts done are in fact 
reasonably capable of furthering the dispute,“ and thirdly, that acts 
contrary to union policy instructions cannot be in contemplation 
or furtherance of a trade dispute.*® 

It was presumably these developments which caused the defence in 
Wade to concede that two formulations of the requirement imposed 
by “furtherance ” suggested by the plaintiffs were close to a correct 
statement of the law. These were that acts must necessarily, directly 
and immediately further the interests of a party to the dispute by 
giving support to one side or bringing pressure on the other, and 
that only acts against an employer party to the dispute and his 
immediate customers and suppliers were covered.?* Whatever the 
correct formulation, whether the defendants satisfied it was held 
to be a triable issue.*" According to Lord Denning it is simply a 
question of remoteness. Thus while an act causing direct loss or 
damage to the employer would plainly be in furtherance of a trade 
dispute it would be different where unions chose to cause loss to 
innocent third persons. This might be so remote from the dispute 
that it could not be regarded as in furtherance of it. “ Secondary 





20 Because of the existence of procedures concerning these issues in tho E P.A., 
ws. 99-107 and 17-21 respectively. 

roach codes were proposed in the Conservative government's July 1979 Working 
Papers on changes in w in these two areas, paras. 11-12 and 13-14 respectively. 

323 Seo Simpson op. cit. at pp 26-28. For recent illustrations see the 
reasoning in Beaverbrook Newspapers Ltd v. Keys [1978] LC.R. 582 (C.A) (referred 
to below as Keys) noted Simpson (1978) 41 M.L.R. 470, 472, and Star Sea, noted 
Doyle (1979) 42 M.L.R. 458, 459. 

33 Per Lord Denning in Keys [1978] LCR. 582, 586. 

M Express Newspapers Ltd. v. McShane [1979] I.C.R. 210 (C.A) (referred to 
below as McShane) per Lawton LJ, at p. 220 and Brandon LJ. at p. 222. Cf. the 
slightly different formulation of the test by Lord Denning at p. 218. 

35 United Biscuits (U.K.) Ltd. v. Fail [1979] LRL.R. 110, 113-114 (referred 
to below es Fall), This is by far the most dubious of the suggested 
T.U.L.R.A. makes no attempt to limit the golden formule protections to official 
union action. Cf. Industrial Relations Act 1971, s. 96. 

#6 Seo in Lord Denning’s judgment at pp. 712-713. The second of these two 
formulations begs the question of what action could be taken in contemplation 
or furtherance of a trade dispute between workers and workers. 

a7 Lawton LJ. at pp. 717—718. Geoffrey Lane LJ. at pp. 721 and 722. 
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picketing ” of premises of innocent third persons who were not parties 
to the dispute would therefore be unlawful.” 

Space does not permit discussion of the uncertainties to which this 
exposition of the limits imposed by “furtherance” gives rise, let 
alone the other new limits referred to above. It is to be hoped that 
the issues are fully argued before the House of Lords in McShane 
and that the judgments there clarify the law.” 


The labour injunction 





for determining on line particular 
acts fall. Cf. the erstwhile definitive formulations in Comway v. Wade [1909] A.C. 
509 (ELL.), p 512 (Lord Lorebum), pp. 517-518 (Lord Atkinson), p. 522 (Lord 


Shaw). 
30 [1977] LCR. 685 (C.A.), 698-699. Seo Wedderburn (1978) 41 M.L.R. 80, 
82. 


31 Keys, seo Simpson (1978) 41 MLR 470, 473; Star Sea, sco Doyle (1979) 42 
M.LR. 458, 460-461; McShane and Fall where Ackner J. suggested that s. 17 (2) 
might not be relevant whero the defendant did not attend the proceedings [1979] 
LR.LR. 110, 114. 

33 At p. 719. Cf. in Star Sea the view of Lord Denning that it is necessary to 
look at the strength of the defence as well as the strength of the claim, [1979] 1 
Lloyd's Rep. 26, 31, and Stephenson LJ. at p, 33, that the Meee vals 

succeeding an ; 


83 Almost all the T.U L.R.A. ‘cases support the conclusions of Davies and 
Ravel The exception is 
Templeman J. in Camelia Tanker Lid. S.A. v. ILTF. [1976] LCR. 274, who 
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“serious question to be tried ” as to whether the defendants have 
committed the civil liabilities alleged,“ the labour injunction would 
appear to be readily available in a wide range of labour disputes.” 

The unsatisfactory nature of interlocutory proceedings for resolving 
labour dispute issues has already been noted.** Wade not only under- 
lines this point. It also calls into question the viability of the frame- 
work for regulating the lawfulness of industrial action based on the 
interaction of economic torts and possibly other civil liabilities with 
sections 13-17. The House of Lords have an opportunity to clarify 
some aspects of this in McShane. Whatever their decision, those who 
believe that freedom to take industrial action without being open to 
legal restraint has been unduly limited by the courts would do well 
to think in wider terms than merely reacting to judicial incursions by 
redrafting the statutory provisions. The limited effect of such an 
approach in face of judges who believe that trade unions have too 
much power is fully evident.*" 

R. C. SIMPSON. 


BELMONT FINANCE LTD. y. WILLIAMS FURNISHING LTD. 


“WILLIAMS ” was the holding company of “ City,” which in turn 
held the entire capital of “ Belmont.” G., D., M. and C. wished to 
acquire Belmont’s shares but needed financial assistance. These 
parties decided to enter into an agreement, made on October 3, 1967; 
by which G., D., M. and C. undertook to sell the entire capital of 
a company called “ Maximum ” (which they owned) to Belmont 
for £500,000, and to buy City’s shares in Belmont for £489,000. 
This agreement contained Maximum’s balance sheets (warranted by 
G. to be accurate), an undertaking by City to subscribe further 
capital in Belmont, and a guarantee by Williams that City would 
perform its obligations. It was carried out on October 11 at a 
meeting attended by G., D., M., C., G.’s solicitor, S1 and S.2 
(directors of Belmont), Williams’ Accountant and Company 
Secretary. 

Subsequently, in the course of winding up Belmont, its liquidator 
asked the court to declare this agreement void under section 54 of 
the Companies Act 1948 and for damages for conspiracy against 
the parties to it, on the ground that Maximum’s balance sheets 





H The test imposed by American Cyanamid Lid. v. Ethicon Lid. [1975] A.C. 
396 (ELL,). 
35 But not all. Seo N.W.L. Ltd. v. Nelson [1979] LR.L.R. 321 (C.A), a successful 
iy peel te ere te Gant oe Ce oe en be 
organised 


37 It was not unforeseen. Seo Kahn-Freund in Flanders & Clegg (eds), The 
System of Industrial Relations in Great Britain (1954), p. 127; Wedderburn, The 
Worker and the Law (2nd od., 1971), pp. 336—337, and Simpson op. cit. at p 30. 
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showed that the company was worth only £60,038, so that Belmont 
had given more than £400,000 in assistance to G., D., M. and C. 
to buy its shares. He alleged that the parties “ were aware, or ought 
to have been aware ” 1 that G., D., M. and C. were unable to buy 
the shares without Belmont’s help. Further relief and declarations 
were sought against S.1 and S.2 that they were guilty of misfeasance 
in procuring Belmont to enter into the agreement, or, alternatively, 
in procuring Belmont to purchase Maximum’s shares “at a price 
which was to [their] knowledge greatly in excess of the true 
value... .”? After certain manoeuvring between the parties during 
the trial, Belmont wished to add a claim that the parties to the 
agreement were liable as constructive trustees, arguing that the 
pleadings, without amendment, were sufficient to enable them to do 
this. 

The Court of Appeal held (reversing Foster J.) that the conspiracy 
consisted in the decision to enter into the agreement of October 3," 
and that the knowledge of S.1 and S.2 could not be imputed to 
Belmont so as to make it a conspirator.* This, surely, is a most 
welcome decision because it would be “ strange ” * if Belmont, the 
victim company, should be treated as a conspirator. 

On the constructive trust issue, the plaintiff argued that Lord 
Selborne’s category of “ strangers . . . who assist with knowledge 
a dishonest or fraudulent design on the part of trustees ” ° should 
be extended to cover acts “of a criminal character directed to 
depriving the company of assets ” and that constructive notice was 
sufficient to fix the defendants with knowledge." The Court 
(upholding Foster J.) refused to extend the scope of Lord Selborne’s 
doctrine," holding that an unequivocal allegation of fraud was 
necessary, and that Belmont’s plea, that the parties to the agreement 
“were aware or ought to have been aware” of the circumstances, 
was “‘ consistent with innocence” so that without amendment, the 
claim in constructive trust must fail? The judges doubted whether 





1 [1978] 3 W.L.R. 720: para. 18 of the statement of claim; and crucial to the 
result of the action. 

2 [1978] 3 W.L.R. 715. Para. 5 of the relief claimed. This seems to be a clear 
allegation of fraud according to the example giren by Thesiger L.J. in Davy v. 
Garrett, 7 Ch.D. 473, 489. 

3 [1978] 3 W.L.R. 724-725, per Buckley L.J. and per Goff L.J. at p. 732. 

4 Seo ibid. at p. 725. 

5 Per Buckley LJ. at p. 725. This approach should be compared with that of 
Nield J. in R. v. McDonnell {1966] 1 Q.B. 233, showing that the mere fact that 
acts are performed in the name of the company is not enough; there must be 
evidence to show that the company acted as a person. 

$ (1874) L.R. 9 ChApp. at pp. 251-252, used by Ungoed Thomas J. in the 
Selangor (No. 3) case [1968] 1 W.L.R. 1550, 1580. 

T [1978] 3 W.L.R. at p. 728. 

8 Ibid. at p. 728 and p. TME. 

© Ibid. at p. 728 and p. 734. After further argument Belmont were allowed to 
amend. 
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constructive knowledge was sufficient to bring the defendants within 
Lord Selborne’s rule but did not decide the point.?° 

Undoubtedly if a stranger does knowingly assist trustees in a 
dishonest and fraudulent design he will be liable as a constructive 
trustee, but it is an altogether different thing to argue, as the Court 
did here, that this was the only ground upon which the plaintiff 
could succeed (bearing in mind that for the purposes of the appeal 
every allegation of the plaintiff had to be assumed to be true). 
It is respectfully submitted that Belmont could have succeeded in 
constructive trust without any amendment to its pleadings. 

As against City and G., D., M. and C. the plaintiff urged that 
they were constructive trustees under another of Lord Selborne’s 
categories, namely that of persons who had “ received and become 
chargeable ” = with Belmont’s money. This argument, which was 
ignored by the Court, must surely be correct. First, directors are 
generally regarded as express, rather than constructive, trustees 
when handling their company’s money: Re Forest of Dean Coal 
Mining Co.4; Re Sharpe, re Bennett *; Re Lands Allotment Co."; 
Soar v. Ashwell™; the Selangor (No. 3) case." Secondly, the 
company’s money is treated as trust money for these purposes: 
Russell v. Wakefield Waterworks.“ Thirdly, it is a settled rule of 
equity that “ where a person, whether gratuitously or for valuable 
consideration, acquires property . . . which is subject to a subsisting 
trust, he becomes a trustee of it... if he has either actual or 
constructive notice of the trust.” In this context constructive 
notice is as good as any other kind (see per Lord Cranworth in 
Cookson V. Lee).* For example, the decision in Williams V. 
Williams ™ turns entirely on whether the solicitor there had con- 





10 Ibid. pee a a ho ae i cc ceo 
knowledge is 


[1972] 1 W.L.R. 602. The Court of Appeal doubted it obiter in Carl Zeiss Stiftung 
v. Herbert Smith {1969] 2 Ch. 276, and in this case, as did Goff J. in Competitive 


equities, to 
applied (sce Parker v. Brook, 9 Ves. 588). Fortunately, these difficulties do not 
beset the “ received and chargeable ” principle discussed below. 

11 Ibid. at p. 731, per Goff L.J. 

12 Barnes V. Addy (1874) L-J. 2 Aue ah O The court stressed the 
“ direct and immediate” connection between the agreement and payments [1978] 
3 W.L.R. at pp. 729 and 733. 

13 (1878) 10 Ch.D. 450, 452, per Jessel MLR. 

14 [1892] 1 Ch. 154, 

15 70 L.T. 286, 290, per Lindley L.J. and 283, per Kay L.J. 

16 69 L.T. at p. 587, per Bowen L.J. 

17 [1965] 2 AÑ BR. 1073, 1091-1094. 

18 44 L.J.Ch. 496, per Jessel MLR. 19 Halsbury, Laws 6r Enpond Grd ofp: S38; 
30 (185) 3 LG ato 478. 21 (1881) 17 Ch.D. 437, M 
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structive notice of a prior settlement and in Boursot v. Savage ™ 
the defendant was fixed with constructive notice of a fraud and 
thereby became a constructive trustee. These principles were 
specifically applied to the directors’ misapplication of a company’s 
money in Russell v. Wakefield Waterworks.™ Consequently the 
pleadings here are adequate under the “were or ought to have 
been aware” formulation (held to be fatal to Belmont) because 
they are a sufficient plea of constructive notice and a charge of 
fraud is not necessary. - 

As regards Williams, it was the holding company of Belmont, a 
party to the agreement of October 3, which guaranteed that City 
would perform its obligations. In the last resort it was in a position 
to invoke section 184 of the Companies Act 1948 to ensure that 
S.1 and S.2 did as they were told and, through its accountant and 
company secretary, attended the vital board meeting of Belmont 
at which the agreement was carried out. It was, as Buckley L.J. 
said, “ well aware of everything to be found in that agreement.” = 
Thus Williams would find it difficult to avoid being regarded as a 
trustee de son tort by “‘intermeddling with the trust property 
otherwise than merely as an agent.” * 

It should also be noted that the “ knowing assistance in a dis- 
honest or fraudulent design” formula, used in this case, is not 
Lord Selborne’s full statement on the point. He prefaced it with the 
words “strangers are not to be made constructive trustees merely 
bechuse they act as agents of trustees acting within their legal 
powers.” * What would Lord Selborne have laid down as the true 
principle where the trustees do nor act within their legal powers? 
This is important in relation to companies and their directors 
because of the problem of ultra vires. 

In one sense an agreement caught by section 54 is ultra vires 
because it is prohibited. However, it is submitted that it is also 
ultra vires in the sense used in Ashbury Railway Carriage Co. v. 
Riche.™ In Cree v. Somervail, Lord Blackburn ™ thought that the 
use by a company of its own funds to put its own shares into the 
hands of trustees was contrary to the Ashbury Railway principle. 
In Trevor v. Whitworth ® the House of Lords expressly held that 
expenditure by a company in the purchase of its own shares was 
ultra vires, as not being incidental to the company’s business. 
The principle on which the decision was based was stated thus by 
Lord Watson: “Directors and shareholders of a company limited 


22 14 L.T. at p. 299. 5 44 LJ.Ch. 496. 

™ [1978] 3 W.L.R. at p. 729. . 

Per Edmund Davies L.J. in Corl Zeiss Stijtung v. Herbert Smith (No. 2) [1969] 
2 Ch. 276, 304, ' 

28 Barnes vV. Addy (mipra). 


23 (1879) 4 App.Cas. at p. 669. 
29 (1887) 12 App.Cas. 409. 


Nov. 1979] NOTES OF CASES 711 


by shares who desire to have the concern in the hands of themselves 
and their friends, and to keep its shares out of the market ought 
to use their own money for that purpose and not the trading capital 
of the company.” * Surely there can be no difference in point of 
law between, on the one hand, directors using the company’s money 
to place its shares in the hands of themselves and their friends, and, 
on the other, directors using such money to get out of the company 
and place its shares in the hands of their friends (which happened 
in Belmont’s case)" The liability of the participants in the 
agreement of October 3 could have been based on the principles 
applicable to trustees who apply monies contrary to the trust 
instrument ** and the doctrine of ultra vires, so that allegations of 
fraud were not necessary in the pleadings. 

It is submitted, therefore, that by forcing the plaintiff into fraud 
the Court of Appeal made Belmont’s task very much harder than it 
ought to have been. 

ROGER GREGORY. 


GOING Ir ALONE—QUHENSLAND MINES v. HUDSON 


JupGED purely as precepts, the fiduciary duties of directors are rigo- 
rous—even draconian *—but sporadically enforced. With assembly line 
regularity reports of the inspectors appointed by the Department of 
Trade detail various facets of the “ unacceptable face of capitalism ” 
but civil litigation rarely follows the revelations of gross breaches of 
duty. A recent Privy Council decision, Queensland Mines v. Hudson * 
threatens to strengthen directors’ immunity from suit. 

The appellant, Queensland Mines Ltd., was formed to exploit the 


80 Ibid. p. 430. Lord Herschell makes exactly the same 
(at p. 417) of a company’s capital being used to buy out shareholders who hamper 
the company. 

31 The excess of £440,000 can only be regarded as a in the hands of 
G., D., M and C. There is a hint at ultra vires in Selangor (No. 3) [1968] 2 All BR. 
at p. 1141 and much more than a hint in Gray v. Lewis (1874) 43 L.J.Ch. 281, 290, 
per James LJ. 

32 Counsel's argument in Steen v. Law [1964] A.C. at p. 293. 

33 So held by Lord Langdale in Salomons v. Laing, 19 L.J.Ch. 291, 293, approved 
by Jessel MLR. Russell v. Wakefield Waterworks (supra). 

1 


134n, it has been said that the result “ may well be thought to be carrying lo 
principles to an ble conclusion ” (Principles of Modern Company Law (rd 
ed., 1969), at p. 536. Sco also similar observations of Jones (1968) 85 L.Q.R. 472, 
496). It is worth recalling, however, that tho directors of Regal for 
3/5 of the share capital of # company without creditors for £3,000 knowing that 
a third party was prepared to pay £15,000 for its chief asset ([1967] A.C. at pp. 
145-146), Although Regal’s claim may ha lacked us merit its success 


2 (1978) 52 ALJ.R. 399. 
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contemplated award of certain mining licences. There were twò share- 
holders, Factors Ltd., which held 51 per cent. of the shares and which 
was to provide finance and A.O.E. Ltd., which held the remaining 
shares and possessed the “ know how.” The respondent, Hudson, was 
the managing director of Queensland and in February 1961, while 
acting in that capacity and using “the resources and good name of 
the company,” * he was poised to conclude successfully protracted 
negotiations with the Tasmanian Government for the award of 
licences to Queensland. This outcome was frustrated by the sudden 
financial collapse of Factors which left Queensland without working 
capital. Hudson’s immediate response was to take the licences in his 
own name, resign from his position as managing director (though he 
remained a director of Queensland until 1971) and form his own 
company to exploit the concessions. After a period of uncertainty and 
considerable financial risk Hudson procured the necessary capital to 
mine and from 1966 onwards his company had received considerable 
royalties. In 1971 Queensland issued a writ against Hudson and his 
company for all past and fature profits accruing from the exploitation 
of the licences but the Privy Council, reversing the Supreme Court 
of New South Wales on the substantive issue,‘ advised that neither 
Hudson nor his company was under an obligation to account. 

Of crucial significance for this outcome was a Queensland boerd 
meeting held in February 1962. At the meeting, Hudson, who was on 
record as acknowledging that he held the licences for Queensland, 
gave a full and candid account of the likely risks, costs and benefits 
attendant on exploiting the concessions. In the light of his assess- 
ment the board resolved that Queensland would not pursue the 
matter further and from that moment the respondent was free “ to go 
it alone.” * Lord Scarman, who delivered the opinion of the Board, 
rested his conclusion on two self-sufficient formulations of principle: 
each raises its own queries and they will be discussed separately. 


Informed consent 

“On that date (of the meeting) Queensland Mines gave their fully 
informed consent to pursue the matter no further (sic) and leave Mr. 
Hudson to do what he wished or could with the licences.” 7 

Hudson, in seeking to personally exploit a business opportunity he 
was employed to acquire for his company was, of course, in breach of 
his fiduciary obligations in allowing his interests to come into conflict 
with his duty. The decision in Queensland is compatible with the prin- 
ciple that certain breaches of duty are condonable by the company 


3 Ibid. at p. 401. 

4 [1976] CCH. ACL.C. 40-266. Wootten J., found that Hudson and his 
compeny were Hable to account for tho profits but ho ruled that s 
claim was time barred. The Privy Council only considered the hse. 

5 At a board meeting of Factors Ltd. in October 1961 ((1978) 52 ALJ.R. at p. 


e (1978) 52 A.LJ.R. 399, 403. It may be noted that the board did not formally 
decido that Hudson could take the licences. T Ibid. at pp. 403-4. 
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after full disclosure, but it is novel in ruling that the board has 
authority to grant a waiver to a colleague, a person moreover who had 
great influence on and participated in the very decision which absolved 
him. An impressive line of authority insists that effective dispensation 
can only be given by fully informed shareholders voting in general 
meeting * and the failure of Hudson to put the matter before Queens- 
land shareholders led to the decision against him below. Be that as it 
may, one may query whether even a majority of shareholders could 
have disposed of the company’s interest in the licences. In Cook v. 
Deeks’ the Privy Council earlier advised that directors could not use 
their majority in general meeting to divest the company of its beneficial 
interest in the future profits to be made on a contract originally nego- 
tiated for the company; although legal title in the contract was vested 
elsewhere, “the contract belonged in equity to the company.” 1° 
Exactly the same analysis can be applied to the licences which were 
legally vested in Hudson, but originally held, as he conceded, for the 
benefit of Queensland. The earlier case is directly in point, because, 
as has been recently explained,’ Cook v. Deeks is not a case which 
rests on a finding of fraud; it simply illustrates that a majority cannot 
gratuitously dispose of an asset which belongs to the company as a 
whole.’ A fortiori such a disposal should be beyond the competence 
of the board. 


The scope of the trust 

“On that date (of the meeting) the venture based on the licences 
was ‘outside the scope of the trust and outside the agency ’ created 
by the relationship of director and company—a relationship which 
still continued.” + 

An explanation of the decision in terms of “informed consent ” 
at least concedes a past or prospective breach of duty which requires 
waiver. This second alternative enables the directors when exercising 


* Benson v. Heathorn (1842) 1 Y. & C.C.C. 326, 341-342; Impertal Credit 
Association v. Coleman (1871) 6th App. 556, 567; Furs Lid. v. Tomkies (1936) 54 
CLR. 583, 599; Canada Safeway v. Thompson (1951) 30 DLR. 295, 318; 
Regal Hastings v. Gulliver [1967] 2 A.C. 134n., 150, 154. 

® [1916] 1 A.C. 554. 

10 Ibid. at p, 564. 


througho were needed, the determination 
of the defendants to part company with him.” ( (1914) 30 O.L.R. 209, 213, cited 

; 22). 
13 Reviewing cases which place Hmits 


company 
company business ” (1977) 51 Aust. L.J. 460, 
13 (1978) 52 ALJ.R. 399, 403. 


VoL. 42 (6) 
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their managerial prerogative to reject corporate opportunities to 
thereby remove those opportunities from the restrictions imposed 
by their fiduciary duties. Clearly, as Lord Scarman emphasised, 
decisions relating to licences fell within the managerial competence 
of the board" and undeniably the directors could have disposed 
of Queensland’s interest in the licences to Hudson if acting in 
good faith and at arms length and receiving value. But merely for a 
board to decide on behalf of the company that a venture is unsuitable 
or non-feasible should not of itself release it for exploitation by the 
directors. Hitherto, fiduciaries have not been permitted to exploit 
opportunities which have arisen in the course and execution of their 
office even when those with the requisite authority have turned down 
the venture on behalf of the principal. In Regal Hastings v. Gulliver,” 
directors were accountable for the profits they had made on shares 
which they had taken for themselves after they had decided in good 
faith that the company lacked the necessary cash. Similarly in Board- 
man V. Phipps," persons acting for a trust were found to be construc- 
tive trustees of shares they had acquired by virtue of their fidu- 
ciary position even though all the competent trustees had rejected the 
investment as unsuitable for the trust. 

The orthodoxy is that the directors’ legal powers of management 
are subject to the equitable obligations imposed by their fiduciary 
role; Queensland stands this on its head in allowing a managerial 
decision to delineate the scope of a fiduciary obligation. 


Conclusion 

Despite the queries raised above, it is difficult to take exception to 
the actual decision. In taking on the licences Hudson also took on 
“immense personal obligations ” '* and eventual success was pre- 
ceded by years of difficulty and risk. It was a full eleven years 
after the award of the licences, when profits were assured, that 
Queensland issued its writ and one may regret that the Board did 
not consider the limitations issue which proved fatal to the company’s 
claim below. Furthermore, even though the shareholders of Queens- 
land were never informed of the position in general meeting at an 
early stage all were in full possession of the facts.’* Fully informed 





14 The same conclusion was reached by the Supreme Court of Canade in 
Peso Silver Mines v. Cropper (1966). 38. DTR 20 1; but see the powerful dissent 
of Norris J.A. in the court below (1966) 56 OLR. Cd) 117 and attitude of 
Laskin J. in Canada Aero Services v. O'Malley (1973) 40 D.L.R. (3d) 371, 390. 
Moreover, in Peso, no question arose of disposing of a corporate asset as opposed 
‘o a mere opportunity. 

18 (1978) 52 ALJ.R. 399, 404. 

16 [1967] 2 AC. 134n. 17 [1967] 2 ALC. 46. 

16 (1978) 52 ALJ.R. 399, 402. The Tasmania government had insisted on large 

guarantees before granting the licences to Hudson. 

18 The collapse of Factors and Hudson's decision to take the licences received 
wide coverage in the Australian press. Hudson kept the Factor’s board fully informed 
but he did not give a full account to the A.O.E. board. Nonetheless, it was ‘ ‘ incon- 
ceivable that A.O.K. was not aware of Hudson's carly interest in the venture . 
(1978) 52 A.L.J.R. 399, 404). 
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inactivity on the part of the whole body of shareholders constitutes a 
corporate acquiescence in the irregularity which precludes recourse to 
the courts.** These alternatives are attractive because the actual 
reasoning employed to decide the issue could encourage sharp practice. 
As the Department of Trade investigations into, to take just a few 
examples, Ferguson and General Investments,*! Peachey Properties,” 
Lonhro,” London and County Securities,* and the Lowson group ** 
amply document, the paradigm for corporate pathology is a board 
dominated by a chief executive whose own financial interests are 
co-mingled with his company’s. At present the breaches of duty which 
occur in such circumstances stand to be revealed; Queensland Mines 
v. Hudson suggests that many such breaches can now be forestalled 
or condoned by the simple expedient of obtaining the consent of 
boardroom colleagues who are often little more than ciphers. This is 
an unwelcome prospect at a time when statutory reform of the 
institutional structure of public companies seems increasingly remote. 


G. R. SULLIVAN. 


THE BATTLE OF FORMS 


In Butler Machine Tool Co. Ltd. v. Ex-Cell-O Corpn. (England) Ltd.’ 
the sellers offered to sell a machine tool to the buyers, the offer 
being on standard terms which “ shall prevail” over any terms and 
conditions in the buyers’ order and which included a price variation 
clause for increased costs. The buyers’ order form contained standard 
terms materially different? from those of the sellers and stated that 
the agreed price was fixed. The form included a tear-off acknowledg- 
ment of order slip which stated “We accept your order on the 
Terms and Conditions stated thereon.” The sellers signed and returned 
the slip together with a letter stating that they were executing the 
order on the terms of their own offer. The machine tool was 
constructed but before delivery the sellers sought to invoke the price 


30 Re Balley Hay & Co. Ltd. [1971] 1 WLR. 1357. It may be objected that 
“informed acquiescence ” is not a viable alternative basis of decision if, as has been 
argued above, a majority in general meeting couk not havo gratuitously disposed of 
the company’s interest i the Icence. However, it may be that subject to ultra viras, 
sharcholders can unanimously make a disposal which a majority could not force on 
a minority. Furthermore “informal acquiescence” may operate as a form of 
rather than as another mode of corporate decision taking. 

41 Inspectors’ R into Ferguson and General Investments Ltd. (HMSO) 1979 





22 Inspectors’ Peachey (HMSO) 1979 

n Inspectors’ Report into Lonhro Ltd. (HMSO) 1976, 

“n ' London (HMSO) 1976. 
as i into the Lowson Group (HMSO) 1975. 
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variation clause. The buyers protested, claiming that the contract 
had been concluded on their terms. The Court of Appeal unanimously 
reversed Thesiger J.’ and found for the buyers. The judgments are 
interesting in that they betray different approaches to the Battle of 
Forms. 

Lawton and Bridge LJJ. adopted the traditional‘ approach of 
offer and counter-offer. The buyers’ reply was a counter-offer which 
was expressly accepted by the sellers when they signed and returned 
the acknowledgment. The accompanying letter “in business sense ” * 
only referred to the original offer as a means of identifying the 
machine and its basic price. Lord Denning M.R. accepted that this 
result would follow from the traditional analysis but opined that 
in many cases such analysis was out of date.* The better approach 
was to distinguish the issue of contractual formation from that of 
content. The first step was formation. A court should: 7 

“look at all the documents passing between the parties—and 
glean from them, or from the conduct of the parties, whether 
they have reached agreement on all material points—even though 
there may be differences between the forms and conditions 
printed on the back of them . . . Applying this guide, it will be 
found that in most cases when there is a “battle of forms” 
there is a contract as soon as the last of the forms is sent and 
received without objection being taken to it.” 

The second step was that of content for the “ difficulty is to decide 
which form, or which part of which form, is a term or condition 
of the contract.” Lord Denning suggested" three possible solutions 
to this difficulty. First, there might be the traditional analysis of 
acceptance, express or implied from conduct,” of the last form sent. 
Secondly, the offeree’s reply might contain a difference “so material 
that it would affect the price.” Here “the buyer ought not to be 





s Unreported. 

4 For the application of tho traditional analysis to the Battle of Forms sec 
e.g. Kingsley and Keith Lid. v. Glynn Brothers (Chemicals) Ltd. [1953] 1 Lloyds’s 
Rep. 211; British Road Services v. Crutchley (Arthur V.) Ltd. [1968] 1 All ER 
811; Dawes (A.) & Co. (Shopfitters) v. Old (William) (1969) 67 LG.R. 395. 

5 

6 


[1979] 1 W.L.R. 401, 406 per Lawton LJ. 

Ibid. at p. 404. Lord Denning referred to the famous statement to this effect 
by Lord Wilberforce in New Zealand Shipping Co., Ltd. v. A. M. Satterthwalte & 
Co. Ltd. [1975] A.C. 154, 167. In Gibson v. Manchester City Council [1979] 1 AN 
E.R. 972, 974 Lord Diplock said that “there may be certain types of contract, 
though I think they are exceptional, which do not fit easly into the normal 
analysis of a contract as being constituted by offer and acceptance; but a contract 
alleged to have been made by an exchange of between the parties 


rrespandance, 

1 [1979] 1 WLR. 401, 404. 

s Ibid. at pp. 404-405. 

® As in Brogden y. Metropolitan Railway (1877) 2 App.Cas. 666. 
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allowed to take advantage of the difference unless he draws it 
specifically to the attention of the offeror.” 
Thirdly, there might be “ a concluded contract but the forms vary.” 


“the terms and conditions of both parties are to be construed 
together. If they can be reconciled so as to give a harmonious 
result, all well and good. If differences are irreconcilable, so that 
they are mutually contradictory, then the conflicting terms may 
have to be scrapped and replaced by a reasonable implication.” 


In the event, Lord Denning found express acceptance from the 
return of the acknowledgment of order. 

Given that the practical effect of Butler may be to further encourage 
businessmen to send back acknowledgments restating their own 
terms,’° the question arises as to the preferable approach in such 
circumstances. The traditional approach would deny contract, the 
acknowledgment constituting a counter-counter offer. Contract would 
only occur if the counter-counter offer was subsequently accepted.’ 
But Lord Denning would find a contract and then go on to divine 
its content, 

The attraction of the traditional approach is its relative simplicity. 
Formation and content are one issue since there can be no contract 
unless and until the content is agreed. No distinction need be taken 
between different types of terms; the court identifies differences in 
reply and draws the appropriate conclusions. But criticisms have 
been made of this analysis.“ First, it may encourage businessmen to 
fire salvoes of standard forms at each other for each may hope to 
fire the last shot and induce express or implied acceptance. Secondly, 
assuming an absence of such salvoes, it puts the party receiving the 
acknowledgment (usually the buyer) in an invidious position. If the 
seller does not deliver at all, there is no contract and the buyer has 
no claim. If the seller does deliver but a dispute then arises, the 
buyer may have impliedly accepted the seller’s terms by taking 
delivery. Thirdly, it has been argued that the parties enjoy an 
unjustifiable locus poenitentiae in that either can renege until the time 
of implied acceptance even though one party may have substantially 





10 Field research suggests that such restatements are already the common practice 
and that in an exchange of forms the standard terms inevitably conflict. Seo Bealo 


Commercial Code (1966) at s. 3-02; Waddams, The Law of Contracts (1977) at 
pp. 49-50; Nordstrom, The Law of Sales (1970) at pp. 92-93, 100. 
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performed ** and even if the reason for escape bears no relation 
whatsoever to the discrepancies in reply.’ 

The scope of this argument must be made clear for a similar 
criticism might conceivably be made of any stage of any contractual 
negotiation. The argument is in fact confined to the Battle of Forms, 
it being claimed that there is something special about this particular 
situation which warrants the prevention of such renegation. This claim 
rests on two assumptions. First that businessmen pay no attention to 
fine print and second that they consider their deal concluded when 
the major terms have been agreed. It is then argued that the courts 
should take cognisance of these commercial realities and expectations 
and find a contract even if the forms do in fact diverge. 

Whilst the first two criticisms of the traditional approach carry 
some weight, it is submitted that courts should be sceptical of the 
assumptions underlying the third criticism. For there is no empirical 
evidence in England to support these assumptions and the only 
evidence existing suggests their falsity. Beale and Dugdale ** inter- 
viewed representatives of 19 firms of engineering manufacturers. 
From this limited sample two relevant pieces of evidence emerge 
about commercial attitudes to Battles of Forms. First, there was 
“ considerable awareness of the fact that in many cases an exchange 
of conditions would not necessarily lead to an enforceable contract.” '* 
Secondly, businessmen do not always ignore fine print. Rather, whilst 
certain items such as price and subject matter were always agreed 
expressly, the incidence of actual negotiation over standard conditions 
varied substantially. But “in the majority of cases at least a few 
of the more important terms dealt with in the standard conditions 
would be discussed and agreed.” *” 

Clearly more research is required before the assumptions can be 
accepted. But, even if the empirical evidence did support these 
assumptions, it is suggested that Lord Denning’s approach, which goes 
at least some way towards fulfilling them, is fraught with counter- 
balancing difficulties. It will not discourage the firing of salvoes since 
each party may still hope for implied or express acceptance of his 
last form. Morover, since almost any term could potentially affect 
price, it is suggested that Lord Denning’s requirement of specific 
notice is impractical. It is doubtful whether the placing of pictures 
of red hands against a large number of terms in a mass of standard 
forms will really produce heightened awareness of each and every 





13 As in Butler where tho sellers hed had constructed the machine tool. 

14 For instance where the market price has fallen; see e.g. Poel v. Brunswick-Balke- 
Collender Co. (1915) 216 N.Y. 310, 110 N.E. 619. 

18 See ente, n. 10. 

16 Ibid. at p. 48. Indeed Waddams in The Law of Contracts (1977) at pp. 41-42, 
50, suggests that this may reflect tho deliberate choice of many businessmen. Thus 
whilst businessmen 


subsequent disputes, Waddams argues that they are 
result as to ron tho risk of losing business. They thus choose not to secure the other's 
signature to their own terms for fear of scaring him off 

17 See ante, n. 10 
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term. Yet what more can the user of standard forms effectively do? 
The greatest difficulty is caused because Lord Denning’s analysis 
requires the categorisation of three different types of terms. First, 
there are “material points,” agreement on which is required for 
formation. Secondly, there are “ material differences ” affecting price. 
Agreement on these terms is not required for formation but a reply 
cannot incorporate them unless it contains specific notice of their 
existence. Thirdly, there are those residual terms which do not fall 
into either of the first two categories. These then are terms which 
do not affect the isssue of formation and which do not require 
specific notice. Eventually they may be replaced by reasonable 
implication. Leaving aside the difficulties of reasonable implication," 
it is submitted that this categorisation of contractual terms must be 
essentially arbitrary and liable to produce much litigation. Such, it 
is suggested, is the history of subsections 1 and 2 of section 2-207 of 
the Uniform Commercial Code. Section 2-207 attempts to deal with 
the Battle of Forms by adopting a threefold classification of 
contractual terms very similar to that of Lord Denning. Section 2-207 
provides: 

(1) A definite and seasonable expression of acceptance or a written 
confirmation which is sent within a reasonable time operates as an 
acceptance even though it states terms additional to or different from 
those offered or agreed upon, unless acceptance is expressly made 
conditional on assent to the additional or different terms. 

(2) The additional terms are to be construed as proposals for 
addition to the contract. Between merchants such terms become part 
of the contract unless: 


(a) the offer expressly limits acceptance to the terms of the offer; 
(b) they materially alter it; or 
(c) notification of objection to them has already been given or is 
given within a reasonable time after notice of them is received. 
Thus there must be a “definite and seasonable” acceptance of 
the offer for section 2-207 to apply. Clearly this expression requires 
less than traditional contractual acceptance since otherwise section 
2-207 would add nothing. There is a lack of authority on the meaning 
of the expression but certain writers** have suggested that definite 
and seasonable acceptance would be found in assent to the principal 
terms of the offer. Such terms would include the names of buyer and 
seller, the price, quantity and description of the goods and the 
delivery date. Presumably this list corresponds closely to Lord 
ing’s “ material points ” and is meant to represent those terms 
which factually the parties will always consider in each transaction. 
Subsection (2) (b) requires the division of material and non-material 





18 Seo e.g. Liverpool City Council v. Irwin [1977] A.C. 239; Shell U.K. Ltd. v. 
Lostock Garage Ltd. [1976] 1 W-L.R. 1187. 

19 See e.g. Nordstorm, The Law of Sales (1970) at pp. 96-97; Calamari and 
Perillo, Contracts (2nd ed., 1977), p. 71. 
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terms and this division has produced a huge amount of litigation. 
For instance, on arbitration provisions alone there is a mass of 
conflicting decisions as to whether they should be regarded as material 
or non-material or be left as a question of fact for the jury to decide.” 
The existence of this litigation probably stems from the crucial fact 
that varying importance is attached to different terms by different 
businessmen." Once this is grasped, it is submitted that any attempt 
to impose a fixed categorisation of terms breaks down. For courts 
adopting such a categorisation would either run the risk of distorting 
commercial expectations or else produce a flood of litigation arising 
from consideration of the subjective importance attached to each 
term in every case. 

Three other solutions were considered in Butler. At first instance 
Thesiger J. held that by stating that their terms “ shall prevail,” the 
sellers had acted so emphatically as to cause all future dealings to 
be subject to those terms, such that the buyers must be taken to 
have agreed to them. It is submitted that this solution was properly 
rejected on appeal. It would encourage the offeree also to insert a 
prevailing clause.2? But in such circumstances it seems unfair to 
allow the offeror to impose his terms. The second suggestion, that 
of Professor Guest,” was that whilst any divergence in reply would 
produce a counter-offer, acceptance of that counter-offer might be 
implied from subsequent silence. In Butler Bridge LJ. and, apparently, 
Lord Denning, felt that this approach went too far.™ This is probably 
correct. Suppose that in Butler the difference had been one of basic 
price, the offer being £72,000 and the counter-offer £60,000. It is 
suggested that sellers of machine tools would not expect to have to 
reply to such counter-offers. Here, at least, the traditional approach 
may mirror commercial expectations. The third solution considered 
was that contained in Article 7 of Schedule 2 ** to the Uniform Laws 
on International Sales Act 1967. In respect of certain international 
sales of goods ** Article 7 seeks to avoid the criticism made of 








20 Sco Waddams, The Law of Contracts (1971), pp. 53—54. 

21 Ante, at n. 17. 

33 Boalo and Dugdale found that even before Butler it was usual for both parti 
to insert prevailing cleuses, (1975) 2 British Journal of Law and Society 45, 48 
It appears that in Bugler the buyers had no such clause 

aia Anson's Law of Contract Q4th ed. 1975), Dp. 37-38, See also Benjamin's 
Sale of Goods (1974) pp. 84-85. This approach runs counter to the conventional view 
of Felthouse v. Bindley (1862) 11 C.B.N.S. 869. Felthouse was applied to a Battle 
of Forms counter-offer in Kingsley and Keith Lid. v. Glynn Brothers (Chemicals) 
Lid. [1953] 1 Lloyd's Rep. 211. 

™ In tho report of Butler in [1979] 1 All E.R. 965, 968 Lord Denning comments 
that Professor Guest's analysis “may however go too far.” This statement does 


Bridge L.J. in referring to Professor Guest's analysis states that “I entirely agree 
Lord Denning M.R. that it goes too far.” [1979] 1 WLR. 401, 407; [1979] 

1 All E.R. 965, 970. 

25 The Uniform Law on the Formation of Contracts for the International Sale 


26 Article 7 only applies to a transaction if it is an international sale of goods 
and the parties have chosen the Uniform Law as the law of their contract. Article 
had no direct effect in Butler because the case concerned a domestic sale of goods. 
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Professor Guest’s approach by differentiating between material and 
and non-material changes in the reply." A material change evokes 
the traditional approach whilst a non-material alteration is subjected 
to Professor Guest’s analysis. In Butler Bridge L.J. left open *™ the 
question of whether Article 7 reflected the present law. It is suggested 
that arguments analogous to Article 7 should be resisted. For they 
would raise a similar problem of categorisation to that considered 
in relation to Lord Denning’s analysis. Indeed present indications are 
that developments akin to Article 7 would do little to solve Battles 
of Forms. For the scope of non-material terms in Article 7 appears 
to be extremely limited. Thus it probably does not encompass 
conditions *® nor, for two members of the Court of Appeal, the 
differences apparent in Butler.*° 

In conclusion it seems that the real strength or weakness of the 
traditional approach to the Battle of Forms will only be known when 
more research has been done into the attitudes and expectations 
of the belligerents involved. It is submitted that meanwhile the 
traditional analysis should be retained. Although that analysis suffers 
from certain drawbacks, it is suggested that the deficiencies of 
alternative solutions should preclude those solutions from adoption 
by the courts. 

Rick RAWLINGS 


DAMAGES FOR SERIOUS PERSONAL INJURIES 


In Lim Poh Choo v. Camden and Islington A.H.A.' Lord Scarman 
advocated a radical re-appraisal of the law of damages for personal 
injuries, although he felt that the social, financial, economic and 
administrative repercussions of such a reform meant it was a task 
better suited to the legislature than the courts. Before the House of 
Lords a challenge was made to almost every element (as well as the 
total) of the award made to Dr. Lim, the victim of catastrophic brain 
injuries suffered following a routine operation for which the defendant 
authority admitted vicarious liability. This meant that, in spite of 
Lord Scarman’s caution, a number of important points arose for 
thorough consideration. 





37 Artick 7 provides: 

1. An acceptance containing additions, limitations or other modifications shall 
be a resection of the offer and shall constitute a counter-offer. 

2. However, a reply to an offer which purports to be an acceptance but which 
contains additional or different terms which do not materially alter the terms of 
the offer shall constitute an acceptance unless the offeror promptly objects to the 
discrepancy; if he does not so object, the terms of the contract shall be the terms 
of the offer with the modifications contained in the acceptance. 

28 [1979] 1 W.L.R. 401, 407. ` 

29 Graveson, Cohn and Graveson, The Uniform Laws on Intemational Sal 
Act 1967 (1968) at p. 117. 

30 [1979] 1 W.L.R. 401, 406 per Lawton L.J.; at pp. 407-408 per Bridge LJ. 

1 [1979] 3 W.L.R. 44. 
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Lord Denning M.R., dissenting in the Court of Appeal,’ had 
advocated that no damages be awarded for loss of future earnings. 
His Lordship had felt that in cases where the victim is unconscious 
or insensible an award of damages for loss of earnings would mean 
over-compensation, though he did feel that in appropriate cases there 
should be included “an item for pecuniary loss suffered by the 
dependants. . . .”? This view was inconsistent with the (later) decision 
of the House of Lords in Pickett v. British Rail Engineering Ltd.‘ 
where it was held that damages are recoverable for loss of earnings in 
the “lost years” in cases where there is a reduction in the victim’s 
expected working life. In such cases too it might be felt that the real 
loss falls on the dependants, but their Lordships had decided that 
the victim himself suffered a pecuniary loss.” The condemnation of 
Lord Denning M.R.’s view was therefore to be anticipated. The 
existing law does have the merit of making shortfall a virtual 
impossibility, even though there is clearly room for debate as to 
whether it provides the most logically sound basis for ensuring proper 
compensation. Given Lord Denning M.R.’s reform of the law, shortfall 
would become a real possibility (though, in his Lordship’s view, a 
remote one). Indeed Lord Denning had sought to obviate this problem 
by treating the award as an interim one which, in the event that 
it ran out, could be supplemented on application to the court.* The 
House of Lords rejected his Lordship’s contention that this was pos- 
sible under Order 29, Part I of the Rules of the Supreme Court. This 
rule merely allows interim payment of damages to be made before 
final judgment: provisional awards, as advocated by the Master of 
the Rolls (and the Law Commission"), allow for changes after the 
conclusion of the trial of the action. As the Law Commission 
recognised, the availability of such machinery depends on legislative 
changes. There is a clear need for a thorough legislative review of the 
whole basis of awards to cover future loss and needs in cases like the 
present. The strength of the arguments put forward by the Master 
of the Rolls shows this need; the weaknesses of his suggestions 
demonstrate that the solution must come from Parliament as part 
of a wide-ranging revision. 

The sum awarded for pain, suffering and loss of amenities was 
challenged on the ground that, in cases where the victim is rendered 
unconscious or barely sentient, damages under this head should be 
limited to small conventional sums like those awarded for loss of 
expectation of life." Lord Scarman recognised the different views on 





3 [1979] Q.B. 196. 

3 Ibid. pp. 218-219. 

4 [1978] 3 W.L.R. 955; (1979) 95 L.Q.R. 187; [1979] CL. 47. 

5 See, for instance Lord Wilberforce, ibid. at p. 962. 

6 Such a system of provisional awards might be an alternative to the system of 
index-linked periodic payments advocated by the Pearson Commission (Cmnd. 
7504—1, paras. 555—630). 

T Report on Personal Injury Litigation—Assesament of Damages. Law Commission 
No. 56, paras. 237-244, 8 Seo Benham v. Gambling [1941] A.C. 157. 
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the basis of awards for loss of amenities. Without preferring the view 
that it is the fact (and not the victim’s knowledge) of the deprivation 
which justifies the award he affirmed the court’s preference for the 
former. He did this largely on the ground that a change in the law 
would put future awards out of line with earlier ones. It is difficult 
to appreciate his Lordship’s refusal to countenance reversal of the 
decision in West v. Shepherd” where the House of Lords, by a 
majority, had adopted this view. The issue has subsequently divided 
British and Commonwealth courts.’ If the House in this case found 
convincing the contention that “a person who is obliged . . . to live 
with . . . incapacity, fully conscious of the limitations which it 
imposes upon his enjoyment of life, is entitled to greater compensation 
than one who... is spared, by insensibility, from the realisation 
of his loss,” ** their Lordships should not have been prevented from 
amending the law to accommodate it simply because this would have 
an effect on the level of awards." 

Lord Scarman also rejected Dr. Lim’s argument that the figure 
for non-pecuniary damages should be increased so that it remained 
abreast of the effects of inflation. He asserted that sums for such loss 
are “dependent only in the most general way upon the movement 
in money values.” °? In Senior v. Barker and Allen Ltd.“ Lord 
Denning M.R. had said, “wages have gone up, money has altered 
and so the sums which are awarded have gone up,” and the Law 
Commission also clearly felt that the effect of inflation on money 
values is regarded when the courts assess damages for non-pecuniary 
loss.+* Such sums should be increased gradually so that they hold 
their real value: it is no argument that it is enough that they remain 
substantial (as opposed to nominal) amounts. 

Following Pickett, Lord Scarman upheld the award of interest on 
the damages for non-pecuniary loss as from the date of the service 
of the writ. It had been made clear in that case that the rationale 
of such awards of interest is not to make an allowance for the effects of 
inflation but to compensate victims for loss of the real return they 
might have obtained from money of which they have been deprived. 
In times of inflation, however, a real return on capital may be 


® [1964] A.C. 326. 
10 The Court of Session has followed West v. Shepherd in Dalgleish v. Glasgow 
Corporation [1976] S.L.T. 157—as has the Onterio Court of Appeal in Jennings v. 


the contrary view in Andrews v. Freeborough [1967] 1 Q.B. 1. 

11 Per Taylor J. in Skelton v. Collins, supra, p. 113. 

13 The Pearson Commission has gone so far as to recommend thet in cases 
where the victim is rendered unconscious there should be no damages awarded for 
non-pecuniary loss: paras. 393—398. 

13 [1979] 3 W.L.R. 54. 

14 [1965] 1 W.LR. 429, 432. In Walker v. John McLean and Sons Lid. [1979] 
1 W.L.R. 760 the Court of Appeal approved this view. 

15 Reports No. 56, para. 275. 
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virtually unobtainable. This point was not taken. Neither did their 
Lordships discuss the Pearson Commission’s objection to awarding 
interest based on the inappropriateness of such calculations in respect 
of essentially arbitrary sums,’* nor question why the award of interest 
should begin to run only from the date of service of the writ.” 

The hospital authority also argued that that part of the award 
made for loss of earnings overlapped with the damages for non- 
pecuniary loss and the sum awarded to cover future nursing 
expenses." Lord Scarman held the latter overlap obviated by 
deducting from the care figure a sum representing the “ domestic 
element ’’: “ A capital sum so assessed . . . will not contain any 
element of duplication or go beyond compensation into surplus.” ** 
While there may be no “ overlap” there is likely to be compensation 
at a level above the needs of the plaintiff.*° On the other possible 
overlap Lord Scarman saw no difficulties on the facts of the present 
case. Nevertheless, his Lordship did allude to the possibility of 
overlap where the damages for loss of amenities are calculated with 
reference to a loss of capacity to engage in expensive pleasures and 
pursuits upon which money from earnings would have been spent. 
The Law Commission’s view 7? was that there should be no reduction 
in the damages for loss of amenities which are the same whatever 
the loss of earnings. It also considered that there should be no 
reduction of pecuniary loss damages because the victim should have 
the freedom of choice as to expenditure of earnings which he had 
had prior to the injury. But surely in the cases where compensation 
is made to cover loss of expensive pastimes it is assumed that a 
certain choice is made in order to justify the additional non-pecuniary 
damages. The Pearson Commission’s observation that damages for 
pecuniary and non-pecuniary loss “ are assessed on different principles 








16 paras. 744—748 echoing the view of the Law Commission, Report No. 56, 
paras. 273-277. 

17 This must be seen as an illogical compromise: seo Law Commission Working 
Paper No. 66, peras. 261-263. 

18 Lord Scarman made it clear that awards for future expenses should bo assessed 


that such expenses 
1 


money Lim would have had but for her injury. In the Court of Appeal 
Lord Denning M.R. expressed concern lest hugo parts of awards like the one in 
this prove of no valve to the victim gtven his position after the injury. 
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and serve different purposes ” ™ is hardly a fully articulated argument 
to the contrary. 

Their Lordships had also to discuss the effect of inflation on the 
sections of the award covering future care and loss of earnings. 
Lord Scarman approved the “solution” adopted by the House of 
Lords in Cookson V. Knowles ® that the best course in most cases 
is to make no specific allowance for inflation, leaving its effects to be 
countered by sound investment. His Lordship felt that predictions of 
future economic trends were merely speculative, though most experts 
would, it is submitted, deem continued inflation substantially probable. 
Inflation-beating investments are not always easily found and it is, 
with respect, irrelevant to comment that the approach approved of in 
this case leaves victims “in the same position as others who have to 
rely on capital for their support. . . .”* His Lordship agreed that 
there might be exceptional cases where an increase in the multiplier * 
was justified but felt that this was not such a case. The lower courts 
had indicated that an increase should be made in the multiplier to 
take care of the likely high tax liability—just the sort of circumstances 
which Lord Fraser in Cookson v. Knowles ™ had thought would make 
for an exceptional case. It is difficult to see, after Lord Scarman’s 
decision on this point, when such a case would arise.” 

As Lord Scarman noted, there is clearly a need for legislative action 
which alone can achieve the necessary fundamental overhaul required 
of this area of law. But while Parliament’s intervention is required 
finally to allay our “ doubts and fears” ** about the law of damages 
for personal injuries there is room in the meanwhile for initiative 
in judicial decisions. Lord Scarman stated the court’s role to be to 
deal intelligibly, reasonably and consistently with contested cases 
so as to provide a sound basis for settlements. But if reform by the 
legislature proves not to be swift it would be a pity if the courts 
were to perpetuate illogicalities and sources of unfairness which are 
capable of judicial remedy. 

P. J. Davies 





23 Para. 759. 

33 Cee WER 978; (1979) 42 M.L.R. 98. 

“m 1979] 3 W.L.R. 58. This argument was rejected by the Court of Appeal in 
Walker v. John McLean [1979] 1 W.L.R. 765—166. 

25 This seamed to be the only method of making explicit allowance for inflation 
countenanced in Cookson v. Knowles: but seo Doyle v. Nicholls, The Times, May 
20, 1978 (Bristow J.). 

26 [1978] 2 WLR. 990-991. 

37 The multiplier selocted by the judge was retained even though he had erred 
on the point. After Pickett multipliers have to be fixed by reference to tho 
preaccident expectation of life which is more generous to the victim. This factor 
ras balanced against the over-generosity of the judge on the inflation issue. 

28 Seo [1979] 3 W.L.R. 48. 


REVIEWS 


Jury Tracts. By JOHN BALDWIN and MICHAEL MCCONVILLE. 
[Oxford: Clarendon Press. 1979. 150 pp. £4-95.] 


WaEN the Criminal Law Revision Committee submitted its Eleventh Report in 
1972 (Evidence (General), Cmnd. 4991) it could hardly have envisaged the 
extent of the furious academic and political debate which has followed in the 
wake of its proposals to change certain roles of evidence. Sir Robert Mark 
and Professor Michael Zander have been the most prominent figures in the 
subsequent wide-ranging controversy over the nature of court acquittal rates, 
particularly in relation to the acquittals of those dubbed “ profesaional 
criminals.” This latest work, funded by the Home Office, by Baldwin and 
McConville, two authors who have also been active in these debates, will add 
considerable fuel to the fire. However, there is another more lengthy legal 
tradition into which the study fits; namely the question of jury trial itself. 

Baldwin and McConville’s earlier book Negotiated Justice (Martin 
Robertson 1977) on plea-bargaining, taken from the same research period, was 
received with great hostility by the official voices of the legal profession (See 
J. Baldwin and M. McConville: “Plea bargaining: Legal Carve-up and 
Legal Cover-up” in British Journal of Law and Society (1978), Vol. 5, No. 2). 

Such profesmonal suspicion of academic legal research led to research 
problems with the present study of jury trials in Birmingham and London. 
Indeed a sizeable portion of this short book is devoted to an honest admission 
by the authors of the methodological limits of their study which led to a 
modification of their original objectives. They rightly criticise previous research 
on the jory, much of it American, for the serious problems involved in the 
work, for example the need to use “mock juries.” However, this new work, 
relying heavily on the “evaluation” of a substantial number of actual yury 
verdicts by “experts” in the triat—that is the police, judges and defence and 
prosecution lawyers—is not without its own severe drawbacks, 

The central research findings seemingly contradict the suggestion in previous 
jury research (which is well reviewed in Chap. 1) that jury verdicts are largely 
supported by the experts. The authors found, to their surprise, that there was 
“a disturbing ” proportion of both convictions and acquittals by juries which 
were regarded as doubtful by the experts. It would be misleading to highlight 
the exact “rates” which emerged from the study for the authors argue that 
it “is a matter of judgment whether the proportion of acquittals is too high 
or low; there is no proper rate for the job” (p. 66). But they go on to 
conclude that the jury, although a minute part of our criminal justice system in 
terms of numbers of cases heard, failed to produce convictions in a significant 
proportion of trials where experts evaluated their defendant as guilty. It is 
also claimed that juries convicted in too many serious cases where inadequate 
appeal procedures may have led to custodial sentences for the innocent. The 
reader is entitled to ask the crucial question in response to such conclusions: 
what criteria are being used by the authors for their judgment as to the 
“disturbing” nature of their findings, which shattered their own faith in 
jury trials. Adequate criteria are not provided, and concurring with Sir Robert 
Mark that there is “no good reason why the jury should remain inviolate” 
(p. 132) may well be interpreted (mistakenly) as argument in favour of its 
abolition. 

Nevertheless, the book does produce some interesting comments. For instance 
on “professional criminals” we are told that there is “little evidence to 
justify amending rules of evidence or procedure on the basis of the supposed 
ability of professional criminals to exploit the system” (p. 126). There aro 
also significant findings on jury composition, since it was “ democratised.” 
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view of the recent A oa in relation to jurors’ occupations and defendants’ 
rights to challenge jurors, that Baldwin and McConville found that there was 
no evidence to suggest any relationship between composition of juries and 
the verdicts returned. 

In conclusion it can be said that the main problems with this study are 
two-fold. First, there is a considerable danger in relying solely on “ official” 
evaluations which are the basic fodder for the book. There is oven a greater 
stress on some respondents’ opinions than others; for example the authors 
say that in “a real sense, we felt that the opinion of a trial judge was likely 
to be of greater value than that of other respondents ” (p. 32). If recent social 
science perspectives on Jaw have taught us anything it should be that we must 
treat the “opinions” of “experts” with considerable scepticiam. In other 
words we should make such views, and the reasons given for them, a problem 
to be studied. They should on no account be taken for granted. 

Secondly, there is the problem of theory. It has been argued (C. Campbell 
and P. Wiles: “The Study of Law in Society in Britain” in Law and Society 
Review (1976), Vol. 10, pp. 547-578) that in the growth of “Law in Society” 
in Britain there have emerged two major trends, “sociology of law” and 
“ socio-legal studies.” Baldwin and McConville’s book falls squarely within a 
socio-legal approach, which is characterised by its policy orientation and lack 
of rigorous theoretical framework. Jury Trials emphasises that the aim of 
the study is to produce a “ factual framework .. . which might serve to inform 
discussions about the future of trial by jury” (p. 125). The question of the 
jury is seen then as a policy one, with the authors’ role “ limited ” to collecting 
“facts” (albeit “susceptible to differences of interpretation ”), for the policy- 
makers to use in their value judgments, However, the alternative approach, 
though frequently excessively abstract and formalistic, would argue that a 
rigorous theoretical framework is a precondition for the adequate collection 
of data. The authors simply fail to provide us with the means of understanding 
the importance of the evaluation of jury verdicts and trends in acquittal rates, 
within the current political debate about the jury In the legal system. 


S. RepHBAD. 


THE Law oF RESTITUTION. Second edition. By Sm ROBERT GOFF and 
GARETH JONES. BLondon: Sweet & Maxwell, 1978. xxxiii and 583 
and (bibliography and index) 19 pp. £27-50 net.] 

WHEN this book was first published it was warmly welcomed, not only for its 

learning and scholarship but for creating a new “subject.” The authors were 

praised for being in advance of orthodox English thinking much as Anson, 

Pollock and Kenny had been before them (see (1966) 29 M.L.R. 579, 580). 

The law of restitution had, it seemed, arrived with The Law of Restitutton; 

and (in the accustomed English manner) it now became possible to offer 

university courses in the subject. 

Since 1966 the authors have each advanced in distinction, and much has 
happened to support their view that the law does recognise certain broad 
principles of unjust enrichment. A number of cases in the past decade show a 
greater willingness to recognise an independent law of restitution, and even 
Statute has now canonised the concept of “unjust enrichment” (see Torts 
(Interference with Goods) Act 1977, s. 7 (4)). 

This new edition brings the work up to date and also contains a certain 


728 THE MODERN LAW REVIEW [VoL 42 


amount of re-weiting, and it pays increased attention to certain American and 
Commonwealth authorities. In addition there is a fascinating Appendix in 
which the authors discuss the recent decision of Robert Goff J. in BP. 
Exploration Co. (Libya) Ltd. w. Hunt, tho first decision (it is believed) to give 
serious consideration to the Law Reform (Frustrated Contracts) Act 1943. 
It is not the fault of the authors that the continued absence of a report of this 
decision makes the reading of the Appendix a tantalising rather than a 
rewarding experience. 

Given the measure of the authors’ success in thus placing the law of 
restitution on the map, it may seem ungenerous to raise doubts about the 
nature of the subject, and its relationship to the law of contract. But I propose 
to do so, anyway. Fow, if any, lawyers would today wish seriously to argue 
that the law of quasi-contract (let alone, of course, other parts of tho law of 
restitution) can still sensibly be treated as part of the law of contract on the 
theory that a quasi-contract is an implied contract. That battle surely must be 
regarded as now over. But one may legitimately have doubts about the out- 
come if we are now to be invited to believe that the law of quasl-contract 
(and perhaps all the law of restitution) has nothing to do with the law of 
contract (my words, not the authors’), Was Lord Atkin really right to stig- 
matise (some) quasi-contractual claims as “ fantastic resemblance of contracts ” 
in the United Australia case [1942] A.C. 1? Might it not be argued that the 
real mistake made by the proponents of the “implied contract theory” was, 
not that they saw connections, reeemblances, analogies (and perhaps more) 
between many contractual and quasi-contractual claims, but that they fastened 
on the element of promise as the relevant connecting factor. Pechaps things 
would look different if we were to look to the element of benefit as the 
connecting factor. Restitution for benefits is, of course, the heart of the law of 
restitution. But doesn't the same idea play a major (perhaps the major) rok 
in the law of contract also? Benefit, after all, is one of the twin pillars of the 
doctrine of consideration, and by far the commonest sort of claim for recom- 
pense for benefits rendered is a claim for the price of goods supplied or 
services rendered under a contract. Even a claim for damages for breach of 
contract may, in one sense, be dependent on the fact that the plaintiff 
rendered (or at least promised to render) a benefit to the defendant. Certainly 
it is just as plausible to regard a claim of this nature as resting on the element 
of benefit as it is to regard it as we traditionally do, as resting on the element of 
promise. Does the normal defendant promise to pay damages for breach 
of contract? Surely his liability is imposed by law, no less than that of the 
defendant in a restitution action. 

When The Law of Restitution was first published the idea that the law of 
restitution was a third major component of private law, to be set alongside 
Contract and Tort, seemed the modern and progressive viewpoint. But in the 
past dozen years the ftuidity of some of our most fundamental legal concepts 
and categories has been remarkable, and what seemed progressive then may 
already begin to look old-fashioned today. Consider, for example, the dis- 
cussion of “ waiver of tort” in Chapter 32. “ A party only waives a tort in the 
senso that he elects to sue in quasi-contract to recover the defendant’s unjust 
benefit rather than to sue in tort to recover damages ” (p. 469). But why, in 
heaven's name, should a plaintiff have to elect to sue “in” quasi-contract or 
“in” tort? Why can't damages based on unjust enrichment principles be 
awarded in a simple action in tort, where this seems appropriate? Indeed, in 
the very recent decision of Swordheath Properties Ltd. v. Tabet [1979] 1 All 
E.R. 240 (too late, of course, for this edition) the Court of Appeal seems to 
have sanctioned precisely this course, without saying a word about waiving 
the tort. 

In cases of this general nature (and many analogous cases could be cited, 
e.g. breach of patent cases) the Court is being invited to construct a contract 
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for the parties ex post facto by fixing the “ price” which the defendant must 
pay for the benefit to which he has helped himself. In some cases, of course, 
a penal element may enter into this, but in other cases the function of the 
Court seems purely to search for the sort of price the parties would themselves 
have settled on (see, eg. General Tire & Rubber Co. v. Firestone Tyre & 
Rubber Co. [1975] 2 All E.R. 173). Thus the notion of recompense for benefit 
cuts right across the traditional classification of contract and tort, and it is 
not at all evident that the subject is best studied in isolation from the rest of 
the law of obligations. 

All this is not to suggest that the second edition of this book is any less to 
be welcomed than the first. But one is increasingly driven to ponder on our 
present three-fold classification into contract, tort and restitution, and, for 
my part, I am far from being convinced that it is here to stay. 


P. S. ATIYAH. 


THE Law oF SOCAL SECURITY. By A. L OGUs and E. M. BaRENDT. 
[London: Butterworths. 1978. 714 pp. incl. index. £11-75 limp.] 


SociaL SECURITY Law. Second edition. By H. CALVERT. [London : 
Sweet & Maxwell. 1978. 549 pp. £6-85 paperback. ] 


WELFARE law, that popular euphemism for an amalgam of social security, 
housing, and employment law has already become a subject no progressive 
law department can afford not to offer as proof of the advanced and catholic 
Tange of its options. In practico most courses centre on social security law, 
and indeed some have that more honest title. 

As far as tho practising professions are concerned, some have professed 
that social security is the fleld of expertise of the future. Law centres claim 
it as part of thelr very raison d'être. Yet much of the body of this law has 
until recently been entirely inaccesible, 

The dilemma that confronts both teachers and writers is how in soch a 
field to extract interesting issues of legal principle from a seemingly 
impenetrable jungle of statute law and regulation. Then how far are the issuce 
that can be exposed really ones of significance for legal as opposed to social 
policy? The breadth of the subject, as well as the depth, is also unclear. 
What should be included in tho definition—local authority benefits, housing 
allowances, health services benefits? Even in the National Insurance field, 
the subject may be somewhat unbalanced; unemployment benefit (which in 
financial terms is lees important) is liable to dominate the scene with its 
complex rules of entitlement and disqualification, while retirement pensions 
give rise to little legal dispute but consume most of the funds. In any event 
what lessons can really be drawn from a study of the complex definition of 
“a day of unemployment” other than to appreciate the difficulty of drafting 
simple benefit roles to cover complex work patterns? 

Another problem for authors as well as teachers is the difficulty of explaining 
how the law operates in practice. Expertise and practical experience is largely 
confined to officials of the D.H.S.S. who are not habitually inclined to share 
their problems with the outside world. There is of course a mass of statistics 
on the use of social security benefits, but they are compiled with the economist 
or administrator rather than the lawyer in mind. Empirical research into the 
working of the law is limited. 

When Professor Calvert’s first edition appeared in 1974, it was then treading 
on virgin territory. No one had until then analysed the decisions of the 
National Insurance Commissioners, tackled the legislation of the Social Security 
Act, and presented the material in a form which could be of use to students. 
Your then reviewer noted some omissions and criticisms but paid tribute to 
the importance of the achievement. 
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Many of the omissions have been supplied in the second edition, the text 
of which has been substantially recast. An entire new chapter on Industrial 
Injuries has been included, the other chapters have been massively revised 
and re-edited, and the whole work considerably lengthened. Longer introduc- 
tions to each benefit are now included, as are a mass of references (situated at 
the end of the book), and a useful bibliography of further reading. The style 
retains its fluency, and the comment and criticism with which the text is 
enlivened remains, Professor Calvert acknowledges assistance in the preparation 
of the second edition from Susan Naylor, whose contribution he insists was 
substantial In spite of the presence of another hand, the style of the book 
w still very personal; even racy at times. There is no doubt that students 
find it easy to absorb, and that it will remain a favourite teaching material 

By contrast Ogus and Barendt have undertaken a more solemn and formal 
work: an authoritative and comprehensive textbook of the traditional style, 
Lord Scarman in his foreword hopes that the authors’ names will become as 
familiar as those of Chitty, Salmon, Buckley and Simon. And within a few 
months of publication, Lord Denning had paid tribute to the book in the 
course of a yadgment—“an excellent book” he called it (R. v. National 
Insurance Commissioner, ex parte Stratton [1979] 2 All E.R. 278). These are 
accolades of a high order, and well deserved. 

The authors have managed to overcome many of the problems inherent 
in the subject and adverted to above. They have managed to include substantial 
historical and policy considerations without allowing the work to become a 
social policy discussion alone; and they have included general legal principles 
and technical roles without overwhelming the text with detail. Yet the attention 
to detail is meticulous throughout: a dozen or so footnotes on each page offer 
annotation, attribution, reference or citation to every relevant article, journal, 
report, pamphlet, or parliamentary debate. The achievement is spectacular. 
The text is, as already noted, authoritative and formal—almost conscientiously 
citeable. Nevertheless there are substantial discursive sections of introduction 
and background which contain extensive reference and comparison with 
foreign experience, 

The work covers all the benefits administered by the D.H.S.S.; the chapters 
on war pensions and on the international and European aspects cover ground 
not attempted in Calvert, nor indeed anywhere else. 

It is no detraction from Calvert to say that it suffers by comparison with 
Ogus and Barendt. The former is admittedly aimed at students while the latter 
have consciously set their sights rather higher. Whether the larger and more 
expensive work can compete for the student market must be debatable. It 
is to be hoped that for the wealth of material and scholarship in Ogus and 
Barendt, some may consider it better value for money. For there can be little 
doubt that it is, and will remain, the authoritative and standard work of 
reference on the subject for many years. 

WALTER MERRICXS. 


ADVERTISING Law. By R. G. Lawson. [Plymouth: Macdonald and 
Evans Ltd. 1978. 366 pp. including index. £8-75.] 


IN the Preface to his book Dr. Lawson boldly states that it is the “ most 
exhaustive study yet attempted of advertising law in the United Kingdom ”; 
and he adds that his book was “written principally with advertisers and 
advertising agencies in mind.” The reviewer would have preferred to havo 
considered the book on the basis that it had in mind a more academic market 
but the author's sentiments most overrule this inclination. 

No definition is given or general parameters provided as to the extent of the 
meaning of the term “ advertising.” It is clear, however, that the author takes 
a broad approach for the contents of the book are wide-ranging. The early 
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chapters consider the contractual aspect of advertising and the legal position 
of advertising agents. These chapters are followed by chapters on trade marks, 
“passing off,” copyright, sales promotion and trede descriptions; and the 
remaining chapters (concluding with Chapter 14) cover pricing offers, com- 
parative advertising, outdoor advertising and miscellaneous advertising and 
labelling requirements, 

Nevertheless, despite the scope of the book one is left with the worry that 
in the context of the author's declared objectiveness, the book’s practical value 
may bo restricted. How many advertising agents one wonders wish to be taken 
—albeit most thoroughly and capably—throngh a law students’ lst of contract 
cases relating, for example, to offers “for rewards” and auction sales? 
And how much more pertinent if the chapters on endorsement and trade 
marks (and for that matter copyright) had reflected commercial realities more? 
Thus the chapter on endorsement provides a quite excellent review of recent 
cases (within the United Kingdom and Commonwealth) of the rights to use 
another’s reputation for the purpose of advertising. But there the chapter ends; 
and ono js left dismayed to find that character merchandising—the use of 
fictional names (such as Mickey Mouse) to endorse products is not discussed— 
though this is a commercially important and legally uncertain area. And again 
one might legitimately expect a discussion on franchising and the pitfalls 
involved; and why not a mention of sport and musical sponsorship? 

Tho chapter on trado marks highlights the limitations of the book. The 
chapter in essence provides a competent summary of the Trade Marks Act 
1938, but it is a pity that a book which is stated to be almed at the practitioner 
overlooks the problems associated with the management of brand names. Thus 
the importance and tactics in keeping a mark from becoming generic are not 
discussed and the value of trade mark registration is just assumed. Indeed, in 
a lighter vein, it would here have been useful to have been told whether there is 
any significance in the use of @, © and @ symbols which 
adorn advertisements. The extent to which advertisers can “knock copy” is 
discussed in a separate chapter: The author provides an excellent review of 
cases under the sub-title “ slander of goods”; but in discussing section 4 (1) 
of the Trade Mark Act it is unfortunate that it is not made clear that the 
provision which restricts references to registered trade marks only applies to 
Part “A” registrations; this could be an important factor when choosing a 
trade mark. 

On the other hand, the author is in his element where there has been 
considerable case law. Thus for example, he provides an excellent survey of 
the cases on lotteries and competitions, and the lawfulness of using these 
devices to promote products. This chapter will be of great assistance to anyone 
having to advise in this very difficult area of the aw. The same may be said 
of the chapter on trade descriptions which covers in a masterly way all the 
dificult cases arising from the 1968 Act. 

The book also takes in what may be termed “labelling law ”; and reference 
is made to the myriad of regulations which govern tho sale of products from 
beer to petrol. Here the information is bound to be incomplete. Not all 
statutory instruments can be mentioned nor completely digested. On the other 
hand it provides a useful background as to the number of controls that exist; 
but having embarked into this area, it is odd that no mention is made of the 
various rules that apply by reason of the Weights and Measures Act 1963— 
especially since section 4 of the London Cab Act 1968 is given a full mention! 

One of the features of advertising control is that much of it is governed 
by codes of conduct and convention. This fact perhaps deserves more recog- 
nition in the book, and it is surprising that the Appendices do not provide 
more source material in this respect. The IBA Code of Advertising Standards 
and Practice is helpfully set out in Appendix I and The Trade Descriptions 
Act 1968 and the Labelling Food Regulations 1970 are set out in Appendix I 
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and II]. But it seems quite extraordinary to include an incomplete version of 
the Textile Products (Indications of Fibre Content) Regulations (S.L 1973 
No. 2124) in Appendix II and in Appendix IV to include a copy of the 
Passenger Car Fuel Consumption Order Form (S.L 1977 No. 1063)! What 
relevance are these esoteric statutory instruments to most practitioners? How 
much more useful would have been samples of the standard agreements issued 
by the Independent Broadcasting Authority, or even indeed the conditions of 
the Royal Warrant Holders Association? And in the light of REC develop- 
ments it is a pity that the EEC Draft Directive on Advertising does not appear 
in the Appendix. 

The strength of this book is that United Kingdom legal decisions on adver- 
using are either fully discussed or extensively noted. It will therefore be a 
useful reference book, although it is a pity that the author did not pick up 
amall items such as the fact that the Patents Act 1949 has been overtaken by 
the Patents Act 1977. It will also prove a useful book to students since the 
author's style is clear and intelligible, and difficult areas of law aro expertly 
analysed. 


Hues Brett. 


DISCRIMINATION IN EMPLOYMENT. By the COMPARATIVE LABOUR Law 
Group, edited by Forxe Scamopr. [Published by Almquist & 
Wiksell International, Stockholm. 1978. 542 pp. (including index). 
No price stated.] 

Ir asked to specify what provisions there are in British law concerning 

discrimination in employment, a British labour lawyer would almost certainly 

refer to the Sex Discrimination and Race Relations Acts but might well pause 
before adding anything further. It is clear that in employment as in other areas 
of life discrimination is not confined to the grounds covered by these two Acts. 

It would however be difficult if not impossible to draw up a definitive list of 

the characteristics on the basis of which people may be distinguished from 

each other either generally or just for the purposes of employment. The 

Comparative Labour Lew Group's study of discrimination in employment does 

not attempt to provide such a comprehensive analysis. As the editor Folke 

Schmidt points out in the Preface, the topics considered are selective and certain 

criteria which it would be generally conceded do form the basis for dis- 

crimination in employment are either excluded or considered only briefly. 

Five membezs of the group have each contributed a chapter on a particular 
area of discrimination. These chapters present an analysis of the law and legal 
procedures relevant to that area in tho six countries from which the group's 
members come: Sweden, United States, Britain, France, West Germany and 
Italy. 

Folke Schmidts contibuton on sex discrimination adopts a broadly 
historical perspectivo considering first tho nineteenth-century protective legisla- 
tion and the opening up of closed professions before concentrating on the 
three areas which dominate the modern law: equal pay, equal opportunities 
and women workers as mothers, A particular merit of the sections on equal 
pay and equal opportunities is the structure he adopts, identifying the meaning 
of equal pay and exceptions to the prohibition of sex discrimination as key 
problems, and evaluating the experience of the daw, particularly in the United 
States and Britain, in adopting different solutions to them. A clear framework 
within which the information is presented in a systematic way makes this a 
very readable chapter. 

American and British experience is even more dominant in Benjamin Aaron's 
chapter on discrimination based on race, colour, “ethnicity” and national 
origin. He aleo adopts a broadly historical approach, a background section 
preceding one on the modern “comprehensive statutory prohibitions” in the 
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United States and Britain. This is followed by an analysis of the way that the 
law has developed in the United States, in specific problem areas. While ho 
makes some pertinent general observations concerning the law as a mechanism 
for combating discrimination by way of conclusion, the value of the chapter is 
almost exclusively confined to providing the outsider with a useful review 
bf the considerable body ‘of American experience. This: sasem ment of PARIR 
experience is less adequate. This is not only because the 1976 Act appears in 
a section appended to the 1968 Act which it replaced, which was no doubt the 
unavoidable consequence of the time of writing. It is also disappointing in 
adding little by way of critical appraisal of the pre-1976 law to existing British 
sources, An independent American perspective would have been welcome. 

The line of demarcation between this chapter and that of Xavier Blanc- 
Jouvain on discrimination against foreign workers is admittedly somewhat 
arbitrary. In practice it may be impossible to draw since as Blanc-Jouvain 
notes discrimination on grounds of race or colour may be disguised as 
discrimination on grounds of nationality because the latter may be socially 
more acceptable. This is an area whero some discrimination is prescribed by 
law end such lews may be in apparent conflict with others by which dis- 
crimination on grounds which embrace the foreign status of a worker is 
proscribed, The lawyer who pretends to an overall knowledge of discrimination 
in employment must therefore familiarise himself with it. To this end 
Blanc-Jouvain's chapter is an invaluable asset. 

His analysis draws a fundamental distinction between restrictions on an 
alien’s “right to work” in the sense of access to the labour market and the 
status of an alien once in employment. With respect to the former there is a 
well-presented outline of the salient features of the law and administrative 
rules by which the six states regulate the right of aliens to come and find 
employment, Whereas in this respect the law is the creator of discrimination, 
once an alien has obtained employment the role of the law changes with some 
exceptions to trying to secure equal treatment of aliens and citizens. The law 
and practice of the countries in striving towards this goal is discussed in its 
various aspects: recruitment, dismissal, promotion, training, teams and con- 
ditions etc. The author fulfils the difficult task of delimiting the scope of his 
study well providing a cogent structure for a lucid examination of the subject. 

Gino Giugni’s chapter on political, religious and private-life discrimination 
covers an area of uncertain ambit. He explains its basis as the “principle of 
non-relevancy”: that private life is irrelevant to employment. This is, he 
argues, implicit in laws concerning certain forms of discrimination, although 
they are made in response to particular needs rather than in pursuit of such 
a principle. In his description of the legal provisions in the six countries, he con- 
siders the circumstances when such discrimination can occur, the remedies avail- 
able and then analyses the discrimination according to its mottvation: political 
and religious beliefs and behaviour and various aspects of private life— 
personal appearance, sexual matters, alcoholism and drug addiction etc. This 
is a useful survey of a difficult area, particularly in identifying the issues 
involved which include the extent of permitted exceptions to the “ non- 
relevancy ” principle. Perhaps its main weakness is the failure to draw a clear 
distinction between the substantive and procedural aspects of the law. For 
while there appears to be little legal provision specifically proscribing dis- 
crimination on many of the grounds under review, procedures by which redress 
may be secured in respect of euch discrimination may be found in other 
provisions, e.g. in Britain, the law on unfair dismissal. 

Wedderburn’s chapter on discrimination in the right to organise and the 
right to be a non-unionist differs from the others in that it raises issues of 
fundamental importance to collective labour law as well as being a matter of 
individual employment rights. There is thus, as he notes, an obverse of vital 
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significance to the question of the extent of discrimination against an individual 
worker who claims the “right to dissociate ”; this is the extent to which a 
legal right to dissociate discriminates against the effective functioning of the 
institutions of collective labour relations. It would be neither possible nor 
appropriate to attempt to explore these issues fully in the context of this book. 
What this chapter does contain in ity main section is an account of the law, 
and, to some extent, practice on the right to dissociate in the six countries. 
The structure adopted makes for ease of comparison on particular issues, but 
the conclusion warns that simple direct comparisons are Impossible. This is 
both because of the complexity of the issues involved at the collective and 
individual levels and also becauss the answer to the problem in each country 
can only be explained in terms of its social history, in particular that of its 
labour movement, The conciss summary of the state of the trade union 
movements in each country and certain aspects of collective lẹbour law- 
the right to organise, union independence and the check off—which precedes 
the main section provides some points of reference which have to be pursued 
in order to understand the different solutions adopted. 

Apart from the intrinsic merit of each of these chapters standing alone, does 
the book have an enhanced value in suggesting any unifying factors in the 
different areas of discrimination In employment? The first and last chapters 
by Thilo Ramm consider this question. Tho first provides a theoretical context 
for the book. An attempt to identify the meaning of discrimination with some 
precision includes drawing a distinction which is taken up in some of the 
following chapters between “ legal” discrimination by the State and “social” 
discrimination by private individuals and groups. This is followed by a 
descriptive history of ideas in which attitudes to discrimination and equality 
are placed in the context of political and economic thought. The variations in 
response by an amalgam of State intervention and self-help to nineteenth- 
century discrimination against workers, which was remforced by the doctrine 
of freedom of contract, are explained in terms Pare different political necessities 
and legal backgrounds. In the second part of the final chapter Ramm is less 
successful in trying to identfy a theoreti Peah ia an which decitaind E 
anti-discrimination provisions in the laws of the six countries can be explained. 
The “Remarks of Legal Theory” are rather disjointed with any connecting 
theme difficult to discern. The first part of this chapter is an unrelated survey 
of international provisions relevant to discrimination in employment which 
provides some useful references. 

While the book as a whole is a valuable source of comparative material on 
various aspects of discrimination in employment, the existence of any under- 
lying concept of discrimination which unites the topics discussed in the 
substantive chapters of the work remains unproved. 

R. C. Smapson. 


INSOLVENCY: THE REGULAR PAYMENT OF DEBTS. THE Law REFORM 
COMMISSION OF AUSTRALIA. [Report No. 6, Australian Govern- 
ment oe Service, Canberra. 1977. 156 pp. No price 
given. 

HANDBOOK ON BANKRUPTCY AND DEEDS OF ARRANGEMENT LAW AND 
PRACTICE, being a third edition of Ivan Cruchley’s Handbook on 
Bankruptcy Law and Practice. By MICHAEL CRYSTAL and 
BRINSLEY NicHotson. [London: Oyez Publishing. 1978. 
xli + 268 pp. £15-00.] 

Economic recession following hard upon economic growth has given rise to a 

substantial increase in the number of bankruptcies. The increase has exposed 

weaknesses in the law and administration of bankruptcy. Much of it is archaic, 
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most of it is very technical and some of it is arguably unjust and unnecessary. 
Commentators in this area often talk in terms of balancing the debtor and 
creditor interests as if this was the golden metewand but the metaphor loses 
some of its point when one remembers the necessity to consider the public 
interest as well A popular myth survives that a defaulting debtor is a villain 
or at least, in antipodean terms, a “ blodger.” Research tends to indicate 
that in the majority of cases this is not so. American research carried out 
by the Brookings Institution and the more polemic David Caplovitz has shown 
that personal bankrupts in America tend to be either poor managers as far 
as the use of credit is concerned or people who are unfortunate due to sickness, 
injury, strikes or redundancy. The number of fraudulent debtors in fact 
scoms small, It is likely that this holds true in the United Kingdom. On the 
“ Justico ” Committee on Bankruptcy a few years ago we adopted a crude 
classification of debtors into “ goodies” and “ baddies ” and recommended a 
number of reforms aimed at different treatment for the two groups of debtor. 
Some of the reforms were implemented in a modified form in the Insolvency 
Act 1976 and the whole of the Insolvency Law—Bankruptcy, Liquidation and 
Receivership—is now under detailed review by a Committee chaired by Sir 
Kenneth Cork which will be reporting soon. Further reforms are therefore 
likely which will probably give greater weight to the debtor and public 
interests. 

Australia and New Zealand reformed their Bankruptcy Laws in the 1960's 
and the United States of America and Canada have recently been reforming 
theirs. In the United States and Canadian reform proposals some priority 
has been given to the non-business debtor and the need to provide alternatives 
to full bankruptcy and practical assistance in respect of credit management 
and debtor rehabilitation, points incidentally stressed in the past by the 
Payne and Crowther Committees In England. The Australian Law Reform 
Commission has now turned its attention to the non-business bankrupt and 
has produced a useful and well-researched report, “Insolvency; The Regular 
Payment of Debts.” The general view taken by the Commission is that the 
law in Australia lags far behind some other jurisdictions in assisting debtors 
to rearrange payment of their debts and to avoid reoccmrences of their 
debt problems. The procedures in the Bankruptcy Act are costly, cumbersome 
and inappropriate for the needs of non-business debtors. They, therefore, 
recommend that a “Regular Payment of Debts Programme” should be 
established laying down procedures to be followed in assisting non-business 
debtors to enter into regular payment plans outside bankruptcy. These would 
provide not only for extension of time for payment but also provisions for 
composition and rateable reduction of debts. The procedures should be 
available to an insolvent non-business debtor in respect of non-business debts 
provided that his total indebtedness (excluding his home mortgage) does not 
exceed $15,000. The procedures should be administered either by an official 
within the Department of Business and Consumer Affairs or by a debt 
counsellor licensed by the Department. The procedure envisaged by the 
Commission would dispense with the need for meetings instead of making 
use of the post as a means of informing creditors of a proposal and obtaining 
their approval The proposal should be binding on all creditors unless more 
than half in number and amount rejected the proposal. Once a proposal has 
been approved the creditors are to be restricted from further recovery action 
by legal process or otherwise. Creditor, for this purpose, is to include a 
secured creditor. Default by the debtor does not automatically terminate the 
procedure unless it continues for 60 days. Upon successful completion of 
payments under the procedure the debts will be discharged. It is envisaged 
that the proposals would be for a maximum period of three years. If a debtor 
remains subject to a plan for a longer period he may be discharged from 
liability unless a creditor makes a succeesful objection before the court on 
the grounds that the debtor has not made honest and reasonable efforts to 
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comply with the plan. To back up the programme it is intended that the 
Department of Business and Consumer Affairs will set up a training scheme 
for people wishing to be debt counsellors. It is envisaged that most of these 
will be solicitors, trustees or tax agents. In addition to these recommendations 
for a Regular Payment of Debts Programme, the report makes certain 
recommendations in regard to bankruptcy. A non-business bankrupt is to 
automatically discharged six months from the commencement of his bankruptcy 
unless an objection is made by a creditor or the Official Receiver. This seems 
a very short period. The court in considering the matter is to pay attention 
to the need to rehabilitate debtors as well as the need to protect creditors. 
The report specifies criteria which the court should consider. A further matter 
touched on by the Committee, but dealt with separately is the question of 
Judgment Debt Recovery. Judgment Debt Recovery procedures in the states 
amd territories of Australia differ and are not well geared up to the early 
identification of those who become insolvent. The Commission has issued a 
separate report on this recommending simplification and uniformity of 
procedures. 


As can been seen the present report produces thoughtful and wide ranging 
solutions to the non-business debtor problem. Theee have clearly been 
influenced by the United States and Canadian reforms. No doubt, in their 
turn they will influence the Cork Committee’s recommendations and it is for 
that reason that they have been discussed in some detail. What we are likely 
to see Js the extension of administration orders, debt counselling services and 
simpler composition and arrangement procedures. A healthy feature about 
the Australian Commission’s approach is the widespread consultations they 
are having on their proposals. Like the Canadian Law Reform Commission on 
other matters they have opted for public meetings throughout the country 
attended by personnel from the Commission explaining the proposals and 
soliciting public opinion on them. 

The other work under review is a new edition of Ivan Cruchley’s Handbook 
on Bankruptcy Law and Practice now edited by Michael Crystal and Brinsley 
Nicholson who are experienced practitioners in this field. 

This is a useful primer on the subject which is simpler than Jan Fletcher's 
Law of Bankruptcy. It is simpler because it covers lees, but for that reason 
may be welcomed by people who wish to have a short, clear introduction 
to the subject. All the recent legislative and case law changes seam to have 
been covered but no doubt a new edition will shortly be needed when the 
Cork Committee’s recommendations have been implemented. 

For many years this area of law has largely stood still in the United 
Kingdom. It is now undergoing a period of drastic change. It is arguable that 
this drastic change 1s necessary because bankruptcy is one of the last areas of 
law and procedure, to be assessed by the criterion of general Utility. 


J. EL Farr 


BRIGHOUSE’S SHorT Form oF WILLS. Tenth edition. By Epwarp F. 
GEORGE and ARTHUR GEORGE. [London: Sweet & Maxwell. 
1978. xv and 232 pp. Gincluding index). Hardback. £8-75.] 


IN his preface to the First Edition of this book in 1910 Henry Brighouse says 
“ this little volume is an attempt to amplify the number of precedents available 
to meet the many different kinds of instructions which may from time to time 
be received by a lawyer and especially by a country lawyer, from his farming 
clients.” In the Tenth Edition the Editors maintain the rustic flavour with 
particular referenco to the power to nominate his successor now available 
to the tenant farmer under the Agriculture (Miscellaneous Provisions) Act 
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1976 in their introduction and precedents. Although this volume is still 
eminently suitable for the bookshelf of the country solicitor he need not 
suppose that it is of use only when a farmer client crosses his threshold. 
Within its declared object in its title of producing short forms of wills this 
volume provides a useful standby when there is neither the time nor the 
circumstances for more complicated text and precedents. 

The keynote to the precedents is sound draftamanship in language that the 
layman will understand. The Editors provide a precedent clause for a gift 
of residue upon trust to retain or convert pointing out that this is usually 
more in accord with a testator’s intentions than a trust for sale. This comment 
is very relevant and often when explaining the trust for sale concept to the 
testator one is met by the reply that the testator does not wish such and such 
to be sold. One could possibly suggest that there should be a time limit during 
which the marriage shall take place when a will is made in contemplation 
of marriage. Finally the sections dealing with transfers of value inter vivos 
disclaimers and deeds of family arrangement are conveniently found in the 
one volume with wills as part of the overall picture of tax planning. 


R D. G. MARSON. 


THE ANTITRUST PARADOX. A Policy at War with Itself. By ROBERT 
H. Borg. [New York: Basic Books Inc. 1978. xi and 462 pp. 
(including index), Hardback. $18.00.] 

Tms radical critique of the development of antitrust in America since 1915 

comes at a time when it should be of considerable interest in Europe. Although 

holding a chair at Yale, Professor Bork is connected with the Chicago school, 
whose proponents tend to believe more than do many other commentators 
in the general effectiveness of market forces. 

He praises the judgments delivered in the early days of antitrust when, 
out of the very general language of the Sherman Act 1889, courts held that 
agreements between competitors fixing prices or charges and sharing markets 
should be illegal per se without any defence that the prices set were reason- 
able being available, As Judge Taft said in U.S. v. Addyston Pipe and Steel 
(1898), to start such an inquiry in the absence of any criteria for ascertaining 
the competitive price would lead to intolerable uncertainty. For the court to 
decide how much monopoly profit should go to those achieving market power 
by agreement would be a political decision of the sort to be made by govern- 
ments not courts. But even in that very early case, Judge Taft had the Insight 
to perceive that per se illegality was appropriate only to naked price fixing: 
Testraints ancillary to forms of collaboration capable of yielding efficiencies, 
such as a pertner’s covenant not to compete with the partnership, should be 
subject to a rule of reason, under which possible efficiencies might outweigh 
the loss of consumer welfare due to the parties producing less and charging 
more, Professor Bork strongly believes that the only goal that should be 
pursued by antitrust is consumer welfare: that is efficiency, both in the 
allocation of resources throughout the economy and in production and distribu- 
tion. Such a limited frame of reference enables courts to make predictable 
decisions and firms that are efficient at producing things for which consumers 
are willing to pay to grow at the expense of those less efficient. There is no 
criterion for choosing between such efficiencies, and the protection of small 
business against efficient competition. Since 1915, antitrust law has been 
extended by both legislation and courts to embrace other alms, and Professor 
Bork regrets the loss of efficlency in business and certainty of law to which 
this has led. 

Allocative efficiency is distorted when firms with market power can charge 
more than when subject to competition, in which case they will produce less. 
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The Chicago school, however, considers that this can rarely happen as a result 
of vertical agreements, such as those between supplier and customer. If a 
firm with market power is already charging the profit maximising price for 
widgets, it cannot also persuade its customers to take other products, or not to 
take any widgets from otber suppHers, unless this pays them, without reducing 
the price he charges them for widgets. Market power cannot bo extended in 
this way unless there are efficiencies to be derived from tying, requirements 
contracts and so on. Of course, in that case, it may be difficult for smaller 
firms to compete or new firms to enter the market, but to protect smaller or 
new firms from entry barring efficiencies of the powerful firm would waste a 
great deal of wealth. 

This view is supported by the Chicago view that unless markets are very 
concentrated indeed, there will be little opportunity for suppliers to produce 
less and charge more. He discusses the theory of oligopolistic inter-dependence 
to be found in standard economic textbooks, but, in the light of various 
empirical studies which he cites, he thinks that even two firms have great 
difficulty in raising prices far above the competitive level. If it is difficult 
for cartels to prevent their members from cheating, it is even more difficult 
for such suppliers to accept the discipline of foregoing profitable secret sales 
in order to maintain a monopoly price. This seems to be borne out by evidence 
of what happens when the supply of particular products comes to be regu- 
lated. Where it was previously mainly in the hands of one supplier, little 
change in rates occurs—if the monopolist was already charging a profit 
maximising price, further protection through regulation is irrelevant in the 
short term; but where even two firms had large market shares before regula- 
tion, prices have been seen to rise substantially, from which one might infer 
that even duopolists are unable to charge much above the competitive 
price. 

Professor Bork attacks other myths of antitrust with both theory and 
empirical evidence collected by others. He points out how unlikely it is that 
a dominant firm would adopt predatory pricng—it must expand supply while 
selling at a loss, while the victim need not do ao. In his view, predation is 
rare, save through the use of govermment intervention, misuse of litigation 
or regulatory administrators. Enforcement agencies should devote more 
resources to discovering examples and forget the “ deep purse” argument when 
judging vertical integration whether through merger or contract. 

Professor Bork’s views are not generally accepted in America,! but are 
becoming more popular than they were. He does throw doubt on the 
desirability of automatic rules that des and exclusive dealing involving a sub- 
stantial part of the market are bad. Such rules have been developed by the 
courts in America, under the incéplency tests introduced by statute in 1915 and 
are now being adopted without much legislative aid by the Commission of the 
European Communities. 

Professor Bork’s style is lucid and his argumentation cogent. His citations 
are not copious, but do lead the reader to material in which more detailed 
discussion is to be found. The book is more attractively printed than is usual 
these days, the print is as large as was common 20 years ago, though the 
footnotes have been left to the end of the book, an increasingly common cost 
saving which is regretted by the reviewer. This is indeed a basic book by a 
leading academic economist, very familiar with the case Jaw, in which its 
developments are criticised from clearly articulated premises in an attractive 
and logical manner. It should be read and pondered by anyone concerned with 
the development of competition policy as well as by lawyers concerned in 
competition litigation and advice. VALENTINE KORAH. 


1 See, e.g. Lawrence A. Sullivan, “ Economic and more humanistic disciplines: 
what are the sources of wisdom for antitrust,” (1977) 125 U.Pa. Law Rev. 1214 for a 
short description of some other schools of thought. 
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COMMON MARKET Law or COMPETITION. By C. W. BELLAMY and 
G. D. Camp. Second edition. [London: Sweet & Maxwell. 1978. 
pp. 492 including index. £19-75.] 


Tue second edition of Bellamy and Child is particularly welcome at a time 
when the principles and practice of EEC competition law are at last 
crystallising into some sort of a coherent antitrust system. 

Almost completely rewritten since 1973 and up to date to September 1977, 
the book is the nearest to a British counterpart of the comprehensive tomes 
of such distinguished continental authora as Mestmicker. Some chapters, such 
as Chapter 8 on Exclusive Dealing Agreements and Chapter 9 on Industrial 
Property, are outstanding, whereas others, for example Chapter 11 on 
Mergers and Joint Ventures, disappoint. 

It is unfortunate that the learned authors limited their treatment of 
mergers and joint ventures to a mainly historical review of the material. As 
can be seen from the vigorous debate in the United States the control of 
horizontal, vertical and, in particular, conglomerate mergers has become an 
extremely important issue in those industrial societies which uphold the virtues 
of the free market. It would have been interesting to read the opinion of 
the authors on the possible directions in which the law may develop and 
thelr views on what will happen if, as seems likely, a Merger Regulation 
is not forthcoming. 

A disappointing feature of the book is the sparsity of references to United 
States antitrust cases and materials. While accepting that the literature is 
voluminous, it is suggested that, for example, a footnote in the section on 
“agreements” and “restrictive practices” referring the reader to Professor 
Turner's landmark article in the Harvard Law Review would not come amiss. 

However, the reviewer agrees with the view on the dust-jacket that 
“ (p)ractising lawyers, legal advisers, economists and civil servants will find 
this book of immense valne.” The students studying competition law in the 
University or Polytechnic will, on the other hand, lament both the lack of 
discussion of many of the moot points of this area of European law and also 
the frightening price. Publishers are now entering the law field in increasing 
numbers and it is to be hoped that the forces of competition will drive the 
price of essential books, such as Bellamy and Child, down to levels which 
the student living on a grant, and not just the tax-deducting practitioner, can 


afford. 
Davip LLEWELYN. 


COMPARATIVE Law: WESTERN EUROPEAN AND LATIN AMERICAN 
LEGAL SYSTEMS. CASES AND MATERIALS. By Joun HENRY 
MERRYMAN and Davin S. Cark. [Bobbs-Merrill. 1978. xvii + 
1278 pp. incl. index). $23.00. ] 


THERE are, it may be sald, two conflicting traditions in the teaching of 
comparative law: the panoramic approach, opitomised by David's Grands 
Systèmes de Droit Contemporains, in which at a necessarily simplified level 
the principal features of the world’s legal systems are viewed against their 
cultural background: and the in-depth study of a particular foreign system 
and perhaps a particular area of law within that system, with heavy 
concentration on primary sources in the original language (cf. Kahn-Freund, 
Levy and Rudden, A Sourcebook on French Law.) 

The work under review would seem to combine many of the advantages 
of both approaches, The survey takes in the civil law systems as a whole 
but at points where detail is considered to be especially illuminating it 
immerses the reader into characteristic legislation or court decisions (though 
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always in English). As such it follows the pattern set by other American 
comparative law collections (e.g. Von Mehren and Schlesinger). The structure 
ot the book is also mainly along conventional lines: the historical development 
of the systems; the structure of the systems, the judicial process and procedure; 
the categories of substantive law with “a brief look at torts, contracts, 
commercial law and property”; and (almost inevitably for the practice- 
orientated student) pleading and proof of foreign lew. Two chapters on 
agrarian reform and private foreign investment, both designed to investigate 
legal responses to modern social, political and economic issues, add a novel 
and attractive spice to the brew. 

Beyond this, there are original features in Merryman and Clark which 
make it, in this reviewer's opinion, an outstanding work and an except.onally 
valuable teaching tool. First, the authors abjure the orthodox perspective 
whereby the civil law tradition is identified almost wholly with the French 
and German legal systems. They treat with equal respect the institutions and 
practices of Italy and Spain as well as of the major Latin American 
jurisdictions. This has an intellectual justification quite apart from that of 
novelty: “France and Germany,” it is argned (p. 255) “are, in important 
ways, among the least typical of the civil law nations.” This is because the 
ideology of the French Revolution was rejected in Germany, while reciprocally 
France among civil law nations was the most resistant to German legal 
science. The other systems were receptive to both French and German 
contributions to the tradition. 

The second prominent feature of this work is its concern to view legal 
institutions against their social, political and economic background. In this 
Tespect too the reader benefits from the wider range of civil law systems 
drawn upon. In some Latin American jurisdictions, for example, the important 
question is raised of the extent to which the formal structure of legal norms 
in fact penetrates into certain areas of social and family life. Thirdly, for the 
purposes of comparison between the various systems treated the anthors draw 
widely on such statistical evidence as is available (the work being currently 
undertaken in California by Merryman and others has clearly provided a 
rich source of materials). Tables are given not only on such predictable 
matters as the number of courts and practising lawyers and the amount of 
litigation but also, more ambitiously, on the “ effectiveness of judicial review.” 
The latter is based on one of tho co-authors previously published studies, 
in which he attempts to establish behavioural and structural determinants for 
“ effectiveness ” (e.g. percentage of writs decided against the government). 

Some of the material makes fascinating reading. Over 20 pages are devoted 
to an unpublished judgment of an Italian Court, seeking to give effect (in 
Italy) to an English trust. The linking commentary supplied by the authors 
is substantial, instructive and highly readable. In short, this excellent book 
sets new standards for comparative law compilations. AL 


INTELLECTUAL PROPERTY IN AUSTRALIA: COPYRIGHT. By JAMES 
LAHORE. [Sydney: Butterworths. 1977. 744 pp. £53-00 including 
noter-up service for first year.] 

Tas law of copyright has always been a complex and difficult area and good 

expositions of it have not been common. In the last century, those of Scrutton 1 

and Birrell? stand out, but at the present time, to date, the only really 

comprehensive text has been Copinger and Skono James on Copyright. 


Quite justly, and not simply by default, this has come to be regarded as the 
“book” on the subject. Nevertheless, as # is now in its 11th edition and as 


1 Scrutton, The Law of Copyright (2nd ed., 1890). 
3 Birrell, Lectures on Copyright (1899), London; Essays and Addresses (1922). 
3 Copinger and Skone James on Copyright (11th ed., 1971). 
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the importance of this area of law has grown enormously over the past fow 
years, a second major treatment is to be welcomed. While there are a number 
of growing differences between Australian and United Kingdom copyright law 
(particularly as the latter becomes more affected by EEC consideretions), the 
principles still derive from a common source. In relation to theso questions, 
Mr. Lahore’s book can rank as a reference work of equal, if not of greater, 
importance to that of Copinger and Skone James. , 

The first general comment to be made about it is highly favourable: there 
is no doubt that it is a thoroughly researched work and, overall, a lucid and 
well ordered exposition of British and Australian copyright law. Points that are 
sometimes jeft unclear or ambiguous in Copinger and Skone James are taken 
up and clearly explained by Mr. Lahore, One small example will suffice to 
illustrate this point. The ownership of copyright in law reports has recently 
been of concern to Australian law schools because of the vast quantities of 
cases that are copied and distributed to students. Copinger and Skone James 
discuss the ownership of copyright in headnotes, annotations and wxbridgements 
but not that in the actual written judgment.* At paragraph 534, however, Mr. 
Lahore succinctly dissects the problem, dealing in order with the claims of 
publishers, the relevance of a Walter v. Lane® type claim by reporters and 
finally sugesting that, as the author of a judgment is the judge who delivers it, 
ownership of the copyright must therefore reside in the Crown. These pro- 
positions are clearly enunciated and well supported by authority. Whilst an 
investigation of the cases referred to in the text and footnotes of Copinger and 
Skono James would undoubtedly lead an inquirer to the same conclusion, 
there is no precise answer to be found in the latter’s text. Herein, then, lies ono 
of the principal strengths of Mr. Lahore’s book: its command of the minutiae 
of copyright law is as impressive as its exposition of fundamental principle. 

Another attractive feature of the book is Mr. Lahore’s judicious use of 
American authority to elucidate or emplain points left unclear in Anglo- 
Australian law. Cases such as Baker V. Selden,® Nichols v. Universal Pictures 
Corporation" and Fred Fisher Inc. v. Dillingham * throw considerable light 
on such issues as originality, reproduction and the scope of copyright pro- 
tection. None of these, however, are mentioned in Copinger and Skone James 
and while Mr. Lahore does not overemphasise such cases at the expense of 
Anglo-Australian authority, his references to them give a greater depth to his 
discussion of basic principles. It should also be added that his discussion of 
Australan cases will be of great interest to United Kingdom readers, given 
that many of the provisions of the United Kingdom and Australian Acts are 
very similarly worded. In this regard, it is sufficient to mention the recent 
High Court of Australia decisions in University of New South Wales v. 
Moorhouse? on the meaning of “ authorising” infringements of copyright and 
Interstate Parcel Express Co. V. Time-Life International 1° on the question 
of importations of infringing material. 

It is not possible in the space of this short review to do complete justice to 
Mr. Lahore’s work. “ Comprehensive” and “ easy to understand” are the two 
descriptions which come most readily to mind. Complex areas such as pro- 
prietary rights, publication and infringement are well explained and United 
Kingdom readers will find Mr. Lahore’s treatment of such topics as uncon- 
scious reproduction, authorisation and interlocutory injunctions illuminating. 





4 Ibid., paras. 142, 435-436. 

5 [1900] A.C. 539. 

e 101 U.S. 99 (1879). 

1 45 F.2d. 119 (1930). 

8 298 Fed. 145 (1924). 

® (1975) 6 A.L.R. 193. 

10 (1977) 15 A.L.R. 353, discussed in Service No. 1 at pp. 13-16. 
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Of particular note are the chapters dealing with the concept of originality 11 
and international copyright.12 The former is one of the best expositions of this 
difficult question that this reviewer has read. The author begins by identifying 
general principles which apply across the board and then carefully examines 
how, these are worked out in the context of different types of subject matter 
such as compilations and tables, verbatim reports, advertisements and so on. 
While the discussion is detailed, it is, nonetheless, concisely written and a much 
more useful treatment than is to be found in Copinger and Skone James. 

For any serious student of copyright, however, the chapter on international 
copyright alone would justify purchase of the book. Dull Teading as many of 
tho English translations of the various conventions are, Mr. Lahore has 
performed a most necessary service in explaining their structure and scope and 
the way In which they affect municipal law. More, perhaps, could haye been 
said about their social, cultural and economic context, particularly in relation 
to the problems of under-developed countries. Nevertheless, this chapter 
provides an excellent ald to those wishing to find their way through the 
complexities of the modern international copyright system. 

Finally, Mr. Lahore and Butterworths are to be congratulated on tho 
general layout and presentation of the book. This is done systematically, with 
clear subject headings and a virtual absence of typographical errors. The index 
is comprehensive and logical and at the end of each chapter there is a Hst of 
further readings on particular topics. The footnoting is thorough without being 
excessive and the appendices contain most of the relevant primary documents 
Tequired by the ordinary reader—althongh, unfortunately for United Kingdom 
users, neither the British Act of 1956 nor any of the Orders in Council made 
thereunder are included. 

As will be by now apparent, this reviewer’s opinion of the book is extremely 
high. If there are any criticisms to be made, they are only minor. Reasons of 
space perhaps explain the rather attenuated treatment given in the final section 
to rights associated with copyright. Nevertheless, it is a pity that more is not said 
about the development of droit moral in continental jurisdictions or the merits 
and demerits of droit de suite. Likewise, there is no mention of the possible 
application of a common law or equitable defence of publication in the public 
interest as expounded by Ungoed-Thomas J. in Beloff v. Pressdram 13 (although 
it may be intended to do this in the next volume dealing with patents and trade 
secrets). And, from a purely Australian perspective, it is to be regretted that 
more is not said about the potential areas of application of the Trade Practices 
Act 1974, at least by way of spelling out some of the difficulties which may 
arise out of this, as yet, largely untested piece of legislation. 

From the practitioner’s point of view, an additional drawback is the 
omission of a section of forms and precedents dealing with some of the more 
usual licensing, publishing and assignment agreements. It is here, and perhaps 
only here, that Copinger and Skone James will continue to retain its primacy, 
as it contains a very complete set of forms and precedents. On the other hand, 
purchasers of Mr. Lahore’s book also acquire a regular and very useful 
up-dating service on current developments in Australia, the United Kingdom 
and internationally, as well as a wide range of Commonwealth countries. While 
this service may be a little slow for English readers it has, to date, been 
fairly comprehensive although of more variable quality than the principal 
text. 


In conclusion, then, this reviewer has no hesitation in recommending 
Mr. Lahore’s book to United Kingdom readers. Academically, it ls a dis 
tinguished contribution to this area of law and, in terms of the subject matter 
covered, it will be of immense assistance to all those concerned with the 





11 Lahore, Copyright, Chap. 5. 
12 Ibid., Chap. 17. 
1s [1973] 1 AN E.R. 241. 
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practical aspects of copyright Jaw. As an Australian book, it will not, of 
course, be a complete substitute for English books such as Copinger and 
Skone James. Nevertheless, as pointed out above, it is, in many respects, 
superior, The only problem is its high price—£0,000 including the first 
year’s service compared with £0,000 for the latest edition of Copinger. 
But for those seriously involved in the area, it must surely become an 
indispensable work of reference and therefore an investment well worth 


making. 
S. RICKETSON. 


CONTENTION AND DISPUTE: ASPECTS OF LAW AND SOCIAL CONTROL 
IN MELANESIA. Edited by A. L. EPsTEN. (Canberra: Australian 
National University Press. 1974. 354 pp. (incl. index). £8-55.] 


IN this important collection of essays, Epstein and his fellow-contributors 
examine dispute settlement processes in a range of rural communities on 
Papua New Guinea and its surrounding islands. But in doing so their wider 
concern is with the future relationship between the national legal system and 
the arrangements presently prevailing within the diverse local communities of 
which this newly independent State is made up. It is the combination of this 
broad perspective with meticulous study of what is happening at a local level 
which gives these cesays special interest and value. Creating and adjusting a 
relationship between the national legal system and agencies at the local level 
has presented major difficulties in most developing countries, and the problems 
have typically been compounded by the fact that those who have had to 
grapple with them are legal specialists with minimal knowledge of how things 
work in the rural areas. Ethnographic accounts available to them have often 
been of limited help as the anthropologist concerned has been more interested 
in the unique features of the people under investigation than with their points 
of contact with larger groupings. It was with these problems in mind that 
individual contributions were prepared; and they are drawn together by an 
introduction which admirably succeeds in placing them in the context of legal 
development. With one exception, a paper in which some historical data are 
analysed, all the essays focus on disputes researched in contemporary rural 
communities. Through these case histories, which are for the most part 
presented with enviable skill, the writers succeed in identifying some of the 
major difficulties with which law reformers in Papua New Guinea are faced. 

Perhaps the most startling lesson (and one which implies advantages as well 
as difficulties) relates to the durable and flexible character of some indigenous 
institutions. “Contact” has certainly led to some traditional procedures 
falling away; for example, several contributors note a gradual movement away 
from fighting and sorcery as means of handling disputes towards some kind of 
negotiated outcome featuring compensation. Elsewhere, however, quite the 
reverse has been observed. Andrew Strathern, writing about groups living in 
the Mount Hagen district, notes how fighting died down in the early years 
of contact with the national administration but now shows signs of flaring up 
again. He associates this development directly with the availability of money 
through participation in the wider economy. Far from breaking down existing 
institutions, the arrival of money has revitalised them: cash represents “a new 
medium through which old patterns of obligation and rivalry between groups 
and their big men can be played out once more” (pp. 247-248). Whatever 
the solution to this particular problem, the vigour and adaptability of these 
traditional institutions demand to be taken into account when development 
legislation is contemplated. ae 

Something else which the essays underline is the problematic nature of any 
distinction between the “legal” and the “political ” so far as these communi- 
tles are concerned. Several of the contributions show clearly that no indigenous 


` 
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distinction is drawn between quarrels which arise out of broken rules and 
those which occur in the course of competitive activity. Further, as Marilyn 
Strathern notes, both types of dispute appear amenable to the same mode of 
settlement in that traditional notions surrounding exchange result in material 
transactions being zblo to cope both with infringements of rights and with 
competition (p. 314). Wisely, the authors decline to separate the legal and the 
political as discrete fields of study; nonetheless, this is a distinction funda- 
Mental to the national system, and there is likely to be great difficulty in 
devising agencies at the lower levels of that system which are not discordant 
with these indigenous perspectives. 

When we consider what form these agencies should take, it is necessary to 
bear in mind the varied picture which this volume reveals. In many of these 
communities some form of settlement-directed talking does represent the 
approved mode of handling a dispute, but in others there seems a preferences 
for fighting or sorcery. Grven that central government sees itself bound to 


replace these latter modes of settlement, how can the transition be achieved? - 


Several of the contributors attribute the lack of settlement-directed talking in 
the communities they bave observed to the absence of third parties capable 
of providing an effective bridge between the two disputants. Maybe there is 
some force in this fashionable argument, and that agencies established at the 
lower end of the national legal system could go some way to meeting this 
deficiency. However, I suspect that it is misleading to seo this problem simply 
in organisational terms, as a matter of introducing a missing component (the 
mediator, the judge, etc.). As Gulliver's excellent studies of the Arusha have 
shown, purely bilateral processes of settlement-directed talking may be entirely 
effective provided they are seen as a proper way of going about it. But this all 
depends on what people see as the right way of settling a quarrel; some like 
to talk and others do not. Wo cannot assume, as some of Epstein’s contributors 
come near to doing, that these competing “big men” are just waiting for 
some third party to step in and sort things out between them. Rather, it would 
seem that in some areas a considerable shift in values will have to be brought 
about, as well as the introduction of a foram where talking can take place, 


` before this mode of settlement will be safely established. 


In some of the essays very interesting observations are made about the 
preoccupation of actors in rural communities with how the administration will 
react to particular courses of conduct, and with how the agents of government 


.can beet be exploited. It is noted that these communities differ considerably 


in- their proximity to these agents, and members inevitably vary in the extent 


~ to which they see themselves as able to anticipate governmental action and 


Manipulate it to advantage. These factors, combined with the heterogeneous 
nature of the communities of which Papua New Guinea is made up, suggest 
that a piecemeal approach to the establishment of new dispute settlement 
agencies at the local level is essential. From the standpoint of central adminis- 
tration, a unified system of “local courts” obviously has attractions; but a 
flexible system, with agencies tailored to conditions in different districts seems 
preferable, and should be possible to establish successfully where ethnographic 
information of this ty is available. 

It is worrying that important book, published in Australia during 1974, 
should have escaped notice entirely in English law journals, as to read it must 
bring-home immediately to many academic lawyers their close community of 
interest with social anthropologists. Even to those of us whose interests lie 
exclusively at home, the perspectives and methods of these scholars are likely 
to prove valuable, 

SIMON ROBERTS. 
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